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EXTRACT  FROM  BY-LAWS 
Section  9.  No  book  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  covin 
room  of  a  Court  of  Record,  State  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receipt  of  some  person  entitled  to  the  use  of  the  Library. 
Kvery  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  same  day,  and  in  default  of  such  return 
the  party  taking  the  same  shall  be  suspended  from  all 
use  and  privileges  of  the  Library  until  the  return  of  the 
book  or  full  compensation  is  made  therefor  to  the  satis- 
faction of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
injured.  Any  party  violating  this  provision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  Executive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
any  order  of  the  Trustees  or  Executive  Committee  in 
the  premises  shall  be  fuU.v  complied  with  to  the  satisfac- 
tion  of  such   Trustees   or    lOxecutive   Committee. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision. 

No.  5750. 

THE  UNITED  STATES  OE  AMERICA, 

Plaintiff, 

vs. 

BLAIR^MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  Avill  please  prepare  transcript  of  the  record 
in  this  cause  to  be  filed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Judicial  Circuit,  under  the  writ  of  error  heretofore 
sued  out  and  perfected  to  said  Court,  and  include  in 
said  transcript  the  following  pleadings,  proceedings 
and  papers  on  file,  to  wit: 

1.  Indictment. 

2.  Motion  to  Quash  Indictment. 

3.  Demurrer  to  Indictment. 

4.  The  Agreed  Statement  of  Facts  and  the  Ex- 
hibits Mentioned  Therein. 

5.  Charge  of  the  Court  to  the  Jury. 

6.  Verdict  of  the  Jury. 

7.  Motion  for  a  New  Trial. 

8.  Motion  in  Arrest  of  Judgment. 
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9.  Judgment  on  Verdict. 

10.  Bill  of  Exceptions  on  Behalf  of  Plaintiffs  in 

Error. 

11.  Minutes  of  the  Court  for  the  following  dates, 
to  wit:  August  16, 1915;  August  21, 1915;  October  18, 
1915;  October  21,  1915;  October  27,  1915;  October  30, 

1915.  [1*] 

12.  Notice  of  Petition  for  Writ  of  Error  and  Su- 
persedeas. 

13.  Petition  for  Writ  of  Error  and  Supersedeas. 

14.  Assignment  of  Errors. 

15.  Supersedeas  Bonds. 

16.  Order  Allowing  Writ  of  Error. 

17.  Writ  of  Error. 

18.  Citation. 

19.  This  Praecipe. 

Said  transcript  to  be  prepared  as  required  by  law 
and  the  rules  of  this  Court,  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  filed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals,  before  the 
29th  day  of  November,  A.  D.  1915. 

Dated  San  Francisco,  California,  October  30, 
A.  D.  1915. 

RALPH  K.  BLAIR, 
THOMAS  ADDIS, 
Plaintiffs  in  Error. 
By  J.  J.  DUNNE, 

ALLEN  G.  WRIOHT, 
HENRY  O.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 
Attorneys  for  Plaintiffs  in  Error. 

*Page  number  appearing  at  foot  of  page  of  original  certified  Record. 
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[Endorsed] :  Filed  Nov.  15,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [2] 


In  the  District  Court  of  the  United  States^  in  and  for 
the  Northern  District  of  California^  First  Di- 
vision. 

Indictment. 

At  a  stated  term  of  said  court  begun  and  holden 
at  the  City  and  County  of  San  Francisco,  within  and 
for  the  State  and  Northern  District  of  California,  on 
the  first  (Monday  of  March,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen. 

The  Grand  Jurors  of  the  United  States  of  America, 
within  and  for  the  State  and  District  aforesaid,  on 
their  oaths  present:  THAT 

Blair  ^Murdoch  Company  is,  and  was,  at  all  of  the 
times  hereinafter  mentioned,  a  corporation  duly 
created,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  having  its 
principal  place  of  business  at  the  City  and  County  of 
San  Francisco,  State  and  Northern  District  of  Cali- 
fornia, and  within  the  jurisdiction  of  this  Court; 

And  the  Grrand  Jurors  aforesaid,  on  their  oaths, 
aforesaid,  do  further  present  that  BLAIR-MUR- 
DOCK  COMPANY,  RALPH  K.  BLAIR,  THOMAS 
ADDIS,  HARRY  O.  LANE,  KENNETH  CROFT  and 
C.  D.  LAWRENCE,  each  late  of  the  State  and  North- 
ern District  of  California,  hereinafter  called  the  de- 
fendants, heretofore,  to  wit,  on  or  about  the  fifteenth 
day  of  March,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  fifteen,  at  San  Francisco,  in  the 
State  and  District  aforesaid,  and  within  the  jurisdic- 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

Plaiutiff, 

ELIZABETH  KNUDSEN, 

vs. 

DOMESTIC  UTILITIES  MANFACTUR ING 
COMPANY,  a  Corporation,  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 
STERLING, 

Defendants. 

The  President  of  the  United  States  of  America, 
to  Elizabeth  Knudsen,  Defendant  in  Error,  and 
to  Robert  L.  Hubbard,  Her  Attorney,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  the  City  of  San  Fran- 
cisco, State  of  California,  on  the  9tli  day  of  October, 
1915,  pursuant  to  writ  of  error  filed  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
sitting  at  Los  Angeles,  California,  wherein  Edwin 
R.  Crooker,  Louise  E.  Crooker,  \V.  P.  Kllis  and  F. 
W.  Sterling  are  plaintiffs  in  error  and  you  are  de- 
fendant in  error,  to  show  cause,  if  any  there  be,  why 
the  decision  and  order  denying  the  motion  of  said 
plaintiffs  in  error,  and  each  of  them,  to  vacate  an  or- 
der of  arrest,  as  in  said  wTit  of  error  mentioned, 
should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 
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WITNESS  the  Honorable  BENJAMIN  F. 
BLEDSOE,  Judge  of  the  United  States  District 
Court,  this  10th  day  of  September,  1915. 

BLEDSOE, 
United  States  District  Judge.     [8] 

[Endorsed] :  Civ.  No.  363.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  Elizabeth  Knudsen, 
Plaintiff,  vs.  Domestic  Utilities  Manufacturing 
Company,  a  Corporation,  Edwin  R.  Crooker,  Harry 
L.  Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling.  Citation  in  Error.  Filed  Sep.  11  1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmerman, 
Deputy  Clerk. 

Received  copy  of  the  within  Citation  this  11th  day 
of  Sept.  1915. 

ROBERT  L.  HUBBARD. 

Attorney  for  Pltf. 
By  D.  E.  BERGMAN.     [9] 
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Forty  Dollars  ($240)  wMch  lie  deposited  to  his  ac- 
count in  the  Bank  of  California,  at  San  Francisco, 

aforesaid. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  [5]  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  and  accomplish  the  ob- 
ject thereof,  the  said  defendant  RALPH  K.  BLAIR 
on  or  about  May  18th,  1915,  at  San  Francisco,  in  the 
State  and  Northern  District  of  California,  received 
from  A.  Carnegie  Ross  the  sum  of  Nine  Hundred  and 
Sixty  Dollars  ($960)  which  he  deposited  to  his  ac- 
count in  the  Bank  of  California,  at  San  Francisco 
aforesaid. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
or  about  June  8th,  1915,  at  San  Francisco  in  the  State 
and  Northern  District  of  California,  received  from 
A.  Carnegie  Ross  the  sum  of  Two  Thousand  Four 
Hundred  and  Nine  Dollars  and  fifty  cents  ($2,409.50) 
which  he  deposited  to  the  credit  of  Blair-Murdock 
Co.,  in  the  Bank  of  California,  at  San  Francisco 
aforesaid. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
or  about  June  15th,  1915,  at  San  Francisco  in  the 
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State  and  Northern  District  of  California,  received 
from  A.  Carnegie  Ross  the  sum  of  Two  Thousand 
One  Hundred  and  Fifteen  Dollars  ($2,115)  which  he 
deposited  to  the  credit  of  Blair-Murdock  Co.,  in  the 
Bank  of  California,  at  San  Francisco  aforesaid. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  [6]  to  effect  and  accomplish  the 
object  thereof,  the  said  defendant  RALPH  K. 
BLAIR,  on  April  7th,  1915,  paid  to  Thomas  Cook  & 
Sons,  at  San  Francisco  in  the  State  and  Northern 
District  of  CaKfomia.  the  siun  of  $452,20  as  purchase 
price  of  seven  tourist's  tickets  over  the  Southern 
Pacific  Railroad,  Union  Pacific  Railroad,  Chicago, 
Milwaukee  &  St.  Paul,  and  Pennsylvania  Railroads, 
from  San  Francisco,  to  New  York  City  in  the  State 
of  New  York. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
or  about  June  8th,  1915,  at  San  Francisco  in  the  State 
and  Northern  District  of  California,  paid  to  Thomas 
Cook  &  Sons,  the  sum  of  One  Thousand  Nine  Hundred 
and  Thirty-eight  Dollars  ($1,938)  as  purchase  price 
for  thirty  tourist's  tickets  over  the  Southern  Pacific 
Railroad,  Union  Pacific  Railroad,  Chicago,  Milwau- 
kee &  St.  Paul,  Michigan  Central  and  New  York 
Central  Railroads,  from  San  Francisco  aforesaid  to 
New  York  Citv  in  the  State  of  New  York. 


object  thereof,  the  said  defendant  RALPH  K. 
BLAIR,  on  or  about  June  15th,  1915,  at  San 
Francisco  in  the  State  and  Northern  District  of 
California,  paid  to  Thomas  Cook  &  Sons,  the 
sum  of  One  Thousand  Eight  Hundred  and  Twenty 
Dollars  and  Eighty  Cents  ($1,820.80)  for  pur- 
chase price  of  twenty-seven  tourist's  tickets  and  one 
first  class  ticket  over  the  Southern  Pacific  Railroad^ 
[7]  Union  Pacific  Railroad,  Chicago,  Milwaukee 
&  St.  Paul,  Michigan  Central  and  New  York  Central 
Railroads,  from  San  Francisco  aforesaid,  to  New 
York  City  in  the  State  of  New  York. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
June  2d,  1915,  at  San  Francisco,  in  the  State  and 
Northern  District  of  California,  by  check  No.  552  on 
the  Bank  of  California,  paid  to  the  Southern  Pacific 
Railroad  Company,  the  sum  of  Four  Hundred  and 
Twenty-five  Dollars  and  Forty  Cents,  ($425.40). 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combmation,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  KENNETH  CROFT  on 
June  19th,  1915,  at  Chicago,  in  the  State  of  Hlinois, 
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York  three  P.  M.     Following  later. 

(Signed)  CROFT." 
And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  KENNETH  CROFT,  on 
June  19th,  1915,  at  Chicago,  in  the  State  of  Illinois, 
sent  to  defendant  RALPH  K.  BLAIR,  care  of  the 
British  Friendly  Association,  68  Fremont  Street, 
[8]  San  Francisco,  California,  the  following  tele- 
gram, to  w4t : 

"Held  up  here  by  federal  authorities  for  in- 
vestigation. Need  further  funds  for  parties  sus- 
tenance. Wire  hundred  room  eight  five  nine 
Federal  Building. 

(Signed)  KENNETH  CROFT. ' ' 
And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  THOMAS  ADDIS,  on 
June  14th,  1915,  at  68  Fremont  Street  in  the  City  and 
County  of  San  Francisco,  State  and  Northern  Dis- 
trict of  California,  made  a  physical  examination  of 
William  Stables,  Frank  G.  Cook,  Robert  Johnson 
and  William  Smith. 
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Mid  the  Grand  Jurors  aforesaid,  on  their  oaths 
afotid,  do  further  present  that  on  or  about  June 

;  lU  at  ,San  Francisco,  J^  fe  ^^f ^^^^ 
ern  District  of  Cahfornia,  defendant  HARKY  ^. 
LANE  engaged  lodging  apartments  from  one  Mrs.  C. 
Lt  at  35A  Harrison  Street,  San  Francisco,  afore- 
2d  for  about  twenty  men,  among  whom  were  Rich- 
ard C  Lovelace,  Arthur  Detillieu,  Bert  F  Dowd 

AGAINST  the  peace  and  dignity  of  the  United 
States  of  America,  and  contrary  to  the  form  of  the 
statute  of  the  said  United  States  of  America  m  such 
case  made  and  provided.     [9] 

SECOND  COUNT. 
And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present:  THAT 

Blair-Murdock  Company  is,  and  was,  at  all  ot  the 
times  hereinafter  mentioned,  a  corporation,  duly 
created,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  having  its 
principal  place  of  business  at  the  City  and  County  of 
San  Francisco,  State  and  Northern  District  of  Cali- 
fornia, and  within  the  jurisdiction  of  this  Court; 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  BLAIR^MUR- 
DOCK  COMPANY,  RALPH  K.  BLAIR,  THOMAS 
ADDIS,  HARRY  G.  LANE,  KENNETH  CROFT 
and  C.  D.  LAWRENCE,  each  late  of  the  State  and 
Northern  District  of  California,  hereinafter  called 
the  defendants,  heretofore,  to  wit,  on  or  about  the  fif- 
teenth day  of  March,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  fifteen,  at  San  Francisco, 
in  the  State  and  District  aforesaid,  and  within  the 
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jurisdiction  of  this  Court,  did  wilfully,  unlawfully, 
wickedly,  corruptly  and  feloniously  conspire,  com- 
bine, confederate  and  agree  together  and  with  divers 
other  persons  whose  names  are  to  the  Grand  Jurors 
aforesaid,  unknown,  to  commit  certain  offenses 
against  the  United  States,  that  is  to  say:  They,  the 
said  defendants,  at  the  time  and  place  aforesaid, 
knowingly  wilfully,  unlawfully,  wickedly,  corruptly 
and  feloniously  did  conspire,  combine,  confederate 
and  agree  together  and  with  said  divers  other  per- 
sons whose  names  are  to  the  Grand  Jurors  aforesaid, 
unknown,  to  wilfuly,  unlawfully  and  knowingly  hire 
and  retain  [10]  within  the  territory  of  the  United 
States,  certain  persons,  to  wit,  Harry  Gorman,  Hugh 
McCubbin,  Harry  Albert,  Robert  Johnson,  W.  Bur- 
kett,  James  Smith,  William  ,Stables,  James  B.  Sulli- 
van, James  T.  Wilson,  Harry  Boyd,  Edward  Qual- 
though,  Joseph  McDonald,  Paul  0,  Wilkins,  W.  Jolly, 
J.  D.  Steen,  E.  Purtell,  Wm.  V.  Granney,  R.  O.  Sage, 
Rudolph  Duncan,  J.  L.  Stanley,  Frank  G.  Cook,  F. 
Bond,  Claude  R.  Hill,  Patrick  Casey,  Patrick  Devlin 
and  divers  other  persons  whose  names  are  to  the 
Grand  Jurors  aforesaid,  unknown,  to  go  beyond  the 
limits  and  jurisdiction  of  the  United  States,  with  the 
intent  on  the  part  of  the  persons  hereinabove  men- 
tioned and  divers  other  persons  whose  names  are  to 
the  Grand  Jurors  aforesaid,  unknown,  to  enlist  and 
enter  in  the  service  of  a  foreign  prince,  to  wit,  the 
King  of  Great  Britain  and  Ireland,  as  marines  and 
seamen  on  board  a  vesel  or  vessels  of  war,  and  with 
the  intent  on  the  part  of  the  said  defendants  that  the 
said  persons  hereinabove  mentioned,  and  divers  other 


12  Edwin  R.  Crooker  et  al. 

fective,  damaged  and  unsalable  clothes- washers,  and 
clothes- washers  that  were  utterly  worthless  and  un- 
fit for  sale  or  for  use  or  for  any  purpose  whatever.. 
and  m  insufficient  quantities  and  less  than  were 
ordered  and  paid  for  by  plaintiff  to  said  defendant 
corporation;  that  the  defendant,  Domestic  Utilities 
Manufacturing  Company  likewise  failed,  neglected 
and  refused  to  deliver  to  plaintiff,  and  refused  ta 
[15]    ship  to  her  order,  as  required  by  the  terms  of 
said  contract  more  than  or  about  30,000  of  said 
vacuum  clothes-washers  which  had  been  sold   by 
plaintiff  to  members  of  the  public,  customers  of 
plaintiff;  that  she  sold  in  all,  more  than  36,000  of 
said  washers;  that  the  defendant  corporation  never 
did  deliver  to  plaintiff  more  than  4,000  of  said  wash- 
ers.   Plaintiff  further  says  that  the  defendant  cor- 
poration during  about  one  year  from  and   after 
the  said  7th  day  of  July,  1911,  contiimallv  and  re- 
peatedly failed  to  deliver  to  plaintiff  or  to  ship  to 
her  order,  clothes-washers  sold  by  her,  and  until  she 
had  sold  and  had  become  obligated  to  deliver  to  her 
purchasers  about  7,000  of  said  washers,  and  that,  in 
order  to  carry  out  her  agreements  and  contracts  with 
Iier  said  customers  and  purchasers,  to  avoid  failure 
iipon  her  part  to  perform  her  every  agreement  with 
iih  ?.  r      r"'  and  to  act  in  perfect  good  faith 

ifuSctr      ?""'^^  '^  -^^  ^^^d 

manufacture  washers  with  which  to  fulfill  her  said 

agreements;  that  during  said  time  of  about  one  year 
above  mentioiiprl  rto  A^t  j  .  o'^mi,  one  year, 
through  itVoffi!  f  ^'""^^"t  corporation  bv  and 

tiirough  zts  officers  and  members,  the  individual  de- 
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fendants  herein  pretended  to  be  unable  to  manu- 
facture said  washers  fast  enough  to  meet  the  de- 
mands of  the  public,  whereas,  said  corporation  was 
not  trying  to  manufacture  said  washers  for  said  trade 
or  to  meet  the  demands  of  the  public  or  to  comply 
with  its  said  contract  with  this  plaintiff  and  other 
contract  holders  holding  contracts  with  said  defend- 
ant corporation  of  the  same  nature  as  the  contract 
held  by  plaintiff,  and  in  that  regard  alleges : 

That  the  defendants  Edwin  R.  Crooker,  Harry  L. 
Crooker,  Louise  E.  Crooker,  W.  P.  Ellis  and  F.  W. 
Sterling,  co-operating  one  with  the  other  and  con- 
federating together,  conspired  to  [16]  deceive,  to 
cheat  and  swindle  this  plaintiff  and  others  by  means 
of  and  through  the  agency  of  said  papers,  circulars, 
documents,  booklets,  prospectus  and  letters  and 
their  contents  so  written,  printed  and  publicly  cir- 
culated by  the  defendants  as  hereinabove  alleged, 
and  by  means  of  the  contents  of  said  contract  of 
July  7, 1911,  to  cheat,  to  defraud,  and  to  swindle  this 
plaintiff,  and  to  that  end  represented,  stated,  set 
forth  and  pretended  in  all  said  documents,  and  by 
the  contents  thereof  lead  readers  thereof  to  believe 
that  said  Domestic  Utilities  Manufacturing  Com- 
pany was  actually  and  really  engaged  in  the  manu- 
facture and  sale,  at  wholesale  and  retail,  of  vacuum 
clothes- washers,  ovens  and  flues,  to  its  agents  and 
their  customers  and  the  public;  that  said  statements 
and  pretenses  and  representations  in  all  said  docu- 
ments and  in  said  contract  were  false,  and  were  a 
sham  and  deceit,  and  worked  a  fraud  upon  plaintiff, 
in  this,  that  defendant  corporation  was  not,  nor  had 
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or  about  June  15th,  1915,  at  San  Francisco,  in  the 
State  and  Northern  District  of  California,  received 
from  A.  Carnegie  Eoss  the  sum  of  Two  Thousand 
One  Hundred  and  Fifteen  Dollars  ($2,115)  which 
he  deposited  to  the  credit  of  Blair-Murdock  Company 
in  the  Bank  of  California,  at  San  Francisco  afore- 
said. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
April  7th,  1915,  paid  to  Thomas  Cook  &  Sons,  at  San 
Francisco,  in  the  State  and  Northern  District  of  Cali- 
fornia, the  sum  of  $452.20  as  purchase  price  of  seven 
tourist's  tickets  over  the  Southern  Pacific  Railroad, 
Union  Pacific  Railroad,  Chicago,  Milwaukee  &  St. 
Paul,  and  Pennsylvania  Railroads,  from  San  Fran- 
cisco aforesaid,  to  New  York  City  in  the  State  of  New 
York. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
[13]  aforesaid,  do  further  present  that  in  further- 
ance of  said  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  and  accomplish  the  ob- 
ject thereof,  the  said  defendant  RALPH  K.  BLAIR, 
on  or  about  June  8th,  1915,  at  San  Francisco,  in  the 
State  and  Northern  District  of  California,  paid  to 
Thomas  Cook  &  Sons,  the  sum  of  One  Thousand  Nine 
Hundred  and  Thirty-eight  Dollars  ($1,938)  as  pur- 
chase price  of  thirty  tourist's  tickets  over  the  South- 
ern Pacific  Railroad,  Union  Pacific  Railroad,  Chi- 
cago, Milwaukee  &  St.  Paul,  Michigan  Central  and 
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New  York  Central  Railroads,  from  San  Francisco 
aforesaid,  to  New  York  City  in  the  State  of  New 
York. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  RALPH  K.  BLAIR,  on 
or  about  une  15th,  1915,  at  San  Francisco,  in  the 
State  and  Northern  District  of  California,  paid  to 
Thomas  Cook  &  Sons,  the  sum  of  One  Thousand  Eight 
Hundred  and  Twenty  Dollars  and  Eighty  Cents 
($1,820.80)  for  purchase  price  of  twenty-seven  tour- 
ist's tickets  and  one  first  class  ticket  over  the  South- 
ern Pacific  Railroad,  Union  Pacific  Railroad,  Chic- 
ago, Milwaukee  &  St.  Paul,  Michigan  Central  and 
New  York  Central  Railroads,  from  San  Francisco 
aforesaid,  to  New  York  City  in  the  State  of  New 
York. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  [14]  defendant  RALPH  K. 
BLAIR,  on  June  2d,  1915,  at  San  Francisco,  in  the 
State  and  Northern  District  of  California,  by  check 
No.  552  on  the  Bank  of  California,  paid  to  the  South- 
ern Pacific  Railroad  Company,  the  sum  of  Four 
Hundred  and  Twenty-five  Dollars  and  Forty  Cents 
($425.40). 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 


16  Ralph  K.  Blair  and  Thomas  Addis 

said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  KENNETH  CROFT,  on 
June  19th,  1915,  at  Chicago,  in  the  State  of  Illinois, 
sent  to  defendant  Ralph  K.  Blair,  care  of  the  British 
Friendly  Association,  68  Fremont  Street,  San  Fran- 
cisco, California,  the  following  telegram,  to  wit: 

"Party  twenty-three  strong  proceeded  New 
York  three  P.  M.    Following  later. 

(Signed)  CROFT." 
And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  defendant  KENNETH  CROFT,  on 
June  19th,  1915,  at  Chicago,  iti  the  State  of  Illinois, 
sent  to  defendant  Ralph  K.  Blair,  care  of  the  British 
Friendly  Association,  68  Fremont  Street,  San  Fran- 
cisco, California,  the  following  telegram,  to  wit : 

"Held  up  here  by  federal  authorities  for  in- 
vestigation. Need  further  funds  for  parties 
sustenance.  Wire  hundred  room  eight  five  nine 
Federal  Building. 

(Signed)  KENNETH  CROFT." 
And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  present  that  in  furtherance  of 
said  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  and  accomplish  the  object 
thereof,  the  said  [15]  defendant  THOMAS 
ADDIS,  on  June  14th,  1915,  at  68  Fremont  Street,  in 
the  City  and  County  of  San  Francisco,  State  and 
Northern  District  of  California,  made  a  physical  ex- 
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an^ination  of  William  Stables,  Frank  a.  Cook,  Rob- 
ert Johnson  and  William  Smith 
And  the  Grand  Juroi^  aforesaid,  on  their  oaths 

14th,  1915  at  San  Francisco,  in  the  State  and  North- 

Znl         '  "'  ''^"''°™^^'  -^^^-dant  HAERY  G 
LANE  engaged  lodging  apartments  from  one  Mrs 

Kichard  C.  Lovelace,  Arthur  Detillieu,  and  Bert  F. 


Dowd. 


statntP  nflT  ",  TT  ^°°*'^'''y  to  the  form  of  the 
statute  of  the  said  Umted  States  of  America  in  such 
case  made  and  provided. 

JNO.  W.  PRESTON, 
XT.,,„  United  States  Attorney      fiei 

KAMES  OP  WITNESSES  APPEARING  BEFORE 

THE  GRAND  JURY 
Ernest  Frederick  Rixon.    Frank  G.  Cook 
William  Stables.  H.G.Lane. 

Wilham  Smith.  Mrs.  C.  Lee 

Robert  Johnson.  Richard  C.  Lovelace 

Henry  Smith.  Arthur  Detillieu 

BerfpCd  Ha-MP-Vanderhurst. 

■Dowd.  G.  W.  B.  Heathcote. 

»•  Lawrence.  Wm.  C.  Maurier. 

Presented  in  open  court  and  filed  July  8th,  1915. 
aerk."    a?r  ''''*■     """  "^''^  '•  ''°""'  ^"^P"*^ 
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At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Monday,  the  16th  day  of  August,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
and  fifteen.  Present:  The  Honorable  MAU- 
EICE  T.  DOOLING,  District  Judge. 

No.  5750. 

UNITED  STATES  OF  AMERICA 

vs. 

BLAIR  MURDOCK  CO.  et  al. 

Arraignment  of  Defendants,  etc. 

This  case  came  on  regularly  this  day  for  the  ar- 
raignment of  defendants  Blair-Murdock  Company, 
Ralph  K.  Blair,  Thomas  Addis,  and  C.  D.  Lawrence. 
Defendants  Blair,  Addis  and  Lav^rence  were  present 
in  court  with  their  attorneys,  John  J.  Jones,  Esq., 
and  J.  J.  Dunne,  Esq.,  and  defendant  Blair-Murdock 
Company  was  present  by  and  through  its  attorney, 
J.  J.  Dunne,  Esq.  John  W.  Preston,  Esq.,  was 
present  as  United  States  Attorney.  Each  of  said  de- 
fendants were  duly  arraigned  upon  the  Indictment 
herein  against  them,  stated  their  true  names  to  be 
as  contained  therein,  waived  reading  of  the  same  and 
thereupon  attorneys  for  said  defendants  presented 
and  filed  Demurrers  to  said  Indictment  and  motions 
to  Quash  same,  as  to  all  of  said  defendants  contained 
in  said  Indictment.  Thereupon,  after  hearing  at- 
torneys for  respective  parties,  the  Court  ordered 
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that  hearings  of  Demurrers  and  Motions  to  Quash 
he,  and  the  same  are  hereby,  continued  until  August 
21st,  1915.  This  case  came  on  regularly  this  day 
for  the  entry  of  defendant  Kenneth  Croft's  plea  to 
said  Indictment  and  in  view  of  the  Demurrer  and 
Motion  to  Quash,  [18}  this  day  filed,  the  Court 
ordered  that  said  matter  be,  and  the  same  is  hereby, 
dropped  from  the  calendar.  This  case  came  on  like- 
wise to  be  set  for  the  trial  of  defendant  Harry  G. 
Lane  upon  the  Indictment  herein  against  him  and 
in  view  of  the  Demurrer  and  Motion  to  Quash,  this 
day  filed  on  his  behalf,  the  Court  ordered  that  said 
matter  be,  and  the  same  is  hereby,  dropped  from  the 
calendar.     [19] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 

Motion   [of  Blair-Murdock  Co.   et  al.]   to   Quash 

Indictment. 

Now  comes  each    .and  all  of  the  above-named  de- 
fendants, save  and  except  the  above-named  defend- 
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ant  Thomas  Addis,  and  move  said  Court  to  quash  the 
Indictment  herein,  and  each  and  all  of  the  counts  in 
said  Indictment  contained,  upon  ,the  following 
grounds  for  the  following  reasons,  to  wit: 

I. 
The    above-entitled    Court    has    no    jurisdiction 

herein. 

II. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
any  or  either  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever 
charged  by  any  court. 

III. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
either  or  any  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever  im- 
paneled or  sworn;  or  that  said  grand  jurors  were 
ever  impaneled  or  sworn  for  or  at  the  term  of  said 
court  at  or  during  which  said  indictment  purports 
to  have  been  found  or  filed. 

IV. 

That  no  offense  against  any  law  of  the  United 
States  is  [20]  charged,  set  forth  or  alleged  in  said 
Indictment,  or  in  any  count  thereof. 

V. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor  can 
it  be  ascertained  from  said  Indictment,  or  from  any 
of  the  counts  thereof,  whether  the  foreign  prince 
therein  referred  to  as  the  King  of  Great  Britain  and 
Ireland,  or  his  state,  colony,  district  people,  nation, 
commonwealth,  or  government  is  at  war,  or  in  a  state 
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of  war  with  any  other  prince  or  foreign  prince,  or 
state,  colony,  district,  or  people,  or  other  nation,  com- 
monwealth, government  or  community. 

VI. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether,  if  said  foreign 
prince  therein  referred  to  as  the  King  of  Great  Brit- 
ain and  Ireland,  or  his  state,  colony,  district,  people, 
nation,  commonwealth,  or  government,  be  at  war,  or 
in  a  state  of  war  with  any  other  prince,  or  foreign 
prince,  or  state,  colony,  district  or  people,  or  other 
nation,  commonwealth,  government  or  community, 
either  said  foreign  prince  in  said  Indictment  referred 
to,  or  his  state,  colony,  district,  people,  nation,  com- 
monwealth, or  government,  or  such  other  prince  or 
foreign  prince,  or  state,  colony,  district,  or  people, 
or  other  nation,  commonwealth,  government  or  com- 
munity, is  at  peace,  or  in  a  state  of  peace,  with  the 
United  States  of  America. 

vn. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  an}^  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  that,  at  any  time  or  place  in 
said  Indictment,  mentioned  or  in  any  or  either  [21] 
of  its  counts  referred  to,  there  was  any  common  intent 
in  which  said  defendant,  and  any  other  person  named 
in  said  Indictment,  or  in  any  of  its  counts  partici- 
pated; or  that  there  was  any  meeting  of  the  minds  of 
said  defendant  and  any  other  person  named  in  said 
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Indictment  or  in  any  of  its  counts  upon  or  as  to  any 
hiring  and  retaining,  or  hiring  or  retaining  therein 
mentioned. 

vni. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor  can 
it  to  be  ascertained  from  said  Indictment,  or  from  any 
of  the  counts  thereof,  of  what  foreign  prince,  or  state, 
or  colony,  or  district,  or  people,  or  nation,  or  com- 
monwealth, or  government,  or  community,  any  or 
either  of  the  persons  or  person  named  in  said  Indict- 
ment, or  in  any  of  its  counts,  were  or  was,  at  the  time 
or  times,  or  place  or  places,  in  said  Indictment,  and 
in  each  of  the  counts  thereof  mentioned  subjects  or 
citizens,  or  a  subject  or  citizen. 

IX. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  said  defendants, 
or  either  of  them,  or  any  other  person  named  in  said 
Indictment  or  in  any  of  its  counts,  at  the  time  or 
times,  or  place  or  places  in  said  Indictment,  and  each 
of  the  counts  thereof  mentioned,  were  or  was  sub- 
jects or  citizens,  or  a  subject  or  citizen,  of  any  for- 
eign prince,  state,  colony,  district  or  people  with 
which  the  United  States  of  America  was  then  at 
peace. 

X. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
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any  of  the  counts  thereof,  whether  any  of  the  persons 
therein  referred  to  as  having  been  hired  and  retained 
[22]     or  hired   or  retained,  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained,  were  or  was,  at 
the  time  and/or  place  of  such  alleged  hiring  and  re- 
taining, or  hiring  or  retaining,  or  at  any  time,  sub- 
jects or  citizens  or  a  subject  or  citizen  of  the  same 
foreign   prince,  state,  colony,  district  or  people    of 
which   said   defendants,  or  either  or  any  of  them, 
were  subjects  or  citizens,  or  was  a  subject  or  citizen; 
and/or  subjects  or  citizens,  or  a  subject  or  citizen, 
of  any  foreign  prince,  state,  colony,  district,  or  peo- 
ple, with  which  the  United  States  of  America  was 
then  at  peace;  and/or  whether  any  of  the  persons 
referred  to  in  said  Indictment,  or  in  any  of  its  counts, 
as  having  been  hired  and  retained,  or  hired  or  re- 
tained, or  to  be  hired  and  retained,  or  to  be  hired  or 
retained,  were  or  was  at  the  time  or  times,  and/or 
place  or  places  of  such  hiring  and  retaining,  or  hiring 
or  retaining,  or  at  any  time  transiently  within  the 
United  States  of  America,  and/or  were  hired  and  re- 
tained, or  hired  or  retained,  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained,  to  enhst  and  enter, 
or  enlist  or  enter,  themselves  or  himself  to  serve  any 
foreign  prince,  state,  colony,  district,  or  people,  on 
board  a  vessel  of  war,  letter  of  marque,  or  privateer, 
which  at  the  time  of  its  arrival  within  the  said  United 
States,  was  fitted  and  equipped  as  such. 

XI. 
Said  Indictment  and  each  of  the  counts  thereof  is 
ambiguous,  uncertain,  unintelligible,  vague,  indefi- 
nite, and  insufficient  to  afford  proper  notice  to  these 
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defendants  or  to  apprise  them  of  the  facts  of  time, 
place  and  circumstance  of  the  purported  offense 
sought  to  be  alleged  and  charged  therein  agamst 
them,  or  to  enable  them  to  prepare  their  defense 
thereto,  or  to  enable  them  to  plead  any  judgment  of 
said  Court  upon  said  Indictment,  or  upon  any  of  the 
counts  thereof,  in  bar  of  another  or  further  prosecu- 
tion of  them  for  the  matters  and  things  in  said  Indict- 
ment and/or  each  of  [23]  the  counts  thereof  re- 
ferred to,  or  to  enable  said  Court  to  adjudge  whether 
the  acts  sought  to  be  alleged  in  said  Indictment,  or  in 
any  or  either  of  the  counts  thereof,  constitute  or 
amount  to  any  crime  or  offense  in  law;  and  in  this  be- 
half these  defendants  set  forth  the  particulars  as  fol- 
lows, to  wit : 

(a)  These  defendants  set  forth  and  assign  as 
among  said  particulars  each  and  all  of  the  reasons 
and  grounds  hereinabove  in  this  motion  set  forth 
and  included  in  the  preceding  paragraphs  hereof 
numbered  from  I  to  X  inclusive. 

(b)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  w^hat 
conduct,  if  any,  the  conspiracy  therein  mentioned 
involved,  so  as  to  enable  said  Court  to  adjudge 
whether  such  conduct  was  or  is  indictable  or  not. 

(c)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  that  any 
conspiracy,  as  therein  alleged  whether  to  commit  cer- 
tain or  any  offenses  or  offense  against  the  United 
States  was  entered  into  by  any  or  either  of  the  per- 
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sons  or  person  in  said  Indictment  referred  to;  nor 
does  it  appear  from  said  Indictment,  or  from  any  or 
either  of  the  counts  thereof  that  if  any  offense  of  any 
kind  was  committed  by  any  or  either  of  the  persons 
therein  named,  such  offense  was  anything  other  than 
an  offense  committed  by  a  plurality  of  actors. 

(d)  It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  either  or  any  of  the  counts  thereof,  nor 
can  it  be  ascertained  therefrom,  how  or  why  or  under 
what  circumstances,  if  at  all,  the  acts  charged  in  said 
Indictment  and  in  each  of  the  counts  thereof  to  have 
been  done  in  furtherance  of  the  alleged  conspiracy 
and  to  effect  and  accomplish  the  object  thereof,  were, 
[24]  or  any  of  them  was,  in  furtherance  of  said  con- 
spiracy, or  done  to  effect  and/or  accomplish  the  ob- 
ject thereof;  nor  does  it  anywhere  appear  from  said 
Indictment,  or  from  either  of  the  counts  thereof, 
what  relation  or  connection,  if  any,  existed  between 
said  acts,  or  any  one  of  them,  referred  to  in  said 
Indictment,  and  in  each  or  any  of  the  counts  thereof 
and  the  conspiracy  therein  alleged  and  charged. 

(e)  It  now^here  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom  when,  if 
at  all,  the  hiring  and  retaining,  or  hiring  or  retaining, 
therein  referred  to  took  place  or  occurred. 

(f )  It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  either  or  any  of  the  counts  thereof,  nor 
can  it  be  ascertained  therefrom  where,  within  the 
territory  of  the  United  States,  if  at  all,  the  hiring 
and  retaining,  or  hiring  or  retaining,  in  said  Indict- 
ment, and/or  in  each  or  any  of  the  counts  referred 
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to,  took  place  or  occurred;  or  where  at  the  time  of 
said  alleged  hiring  and  retaining,  or  hiring  or  retain- 
ing the  person  or  persons  alleged  to  have  been  hired 
and  retained,  or  hired  or  retained,  actually  were  or 

was. 

(g)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
facts  or  facts  constituted  the  alleged  hiring  and  re- 
taining, or  hiring  or  retaining  therein  referred  to,  or 
are  relied  upon  to  constitute  such  hiring  and  retain- 
ing, or  hiring  or  retaining. 

(h)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district  or  people,  any  [25] 
one  of  the  persons  alleged  in  said  Indictment  to  have 
been  hired  and  retained,  or  hired  or  retained,  to  en- 
list and  enter,  or  enlist  or  enter,  as  a  soldier  was  a 
soldier. 

(i)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district  or  people,  any  one  of 
the  persons  alleged  in  said  indictment  to  have  been 
hired  and  retained,  or  hired  or  retained,  to  enlist 
and  enter,  or  enlist  or  enter  as  a  marine  and  seaman 
on  board  a  vessel  of  war,  was  a  marine  and  seaman, 
or  marine  or  seaman  on  board  a  vessel  of  war. 

(j)     It  nowhere  appears  in  or  from  said  Indict- 
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ment,  or  from  or  in  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  whether 
any  one  of  the  persons  referred  to  in  said  indictment, 
and  more  particularly  in  the  second  count  thereof, 
was  hired  and  retained,  or  hired  or  retained,  or  to 
be  hired  and  retained  or  to  be  hired  or  retained,  to 
enlist  and  enter  the  service  of  any  foreign  prince  as 
a  marine  or  as  a  seaman. 

(k)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  upon 
whose  or  what  vessel  of  war  any  one  of  the  persons 
referred  to  in  said  Indictment,  and  more  particularly 
in  the  second  count  thereof,  was  hired  and  retained, 
or  hired  or  retained,  or  to  be  hired  and  retained,  or 
to  be  hired  or  retained  to  enlist  and  enter. 

XII. 

And  as  to  and  against  the  FIRST  COUNT  in  said 
Indictment  contained  these  defendants  here  repeat, 
set  forth  and  allege  each  and  all  of  the  grounds  and 
reasons  and  matters  and  things  set  forth  and  alleged 
in  the  foregoing  paragraphs  numbered  from  I  to  XI, 
inclusive,  [26]  and  pray  that  the  same  be  taken 
and  deemed  to  be  applied  to  and  directed  against 
said  FIRST  COUNT;  and  further  pray  that  for  the 
grounds  and  reasons,  and  matters  and  things  in  said 
paragraphs  set  forth  and  alleged,  said  FIRST 
COUNT  be  quashed  by  said  Court. 

xni. 

And  as  to  and  against  the  SECOND  COUNT  in 
said  Indictment  contained,  there  defendants  here 
repeat,   set   forth   and   allege   each   and  all  of  the 


28  Balph  K.  Blair  and  Thomas  Addis 

grounds,  reasons  and  matters  and  things  set  forth 
and  alleged  in  the  foregoing  paragraphs  numbered 
from  I  to  XI,  inclusive,  and  pray  that  the  same  be 
taken  and  deemed  to  be  applied  and  directed  against 
said  SECOND  COUNT;  and  further  pray  that  for 
the  grounds  and  reasons  and  matters  and  things  in 
said  paragraphs  set  forth  and  alleged,  said  SECOND 
COUNT  be  quashed  by  said  Court. 

WHEREFORE,  these  defendants  respectfully 
pray  that  said  Indictment,  and  each  and  aU  of  the 
counts  thereof,  be  quashed  by  said  Court,  that  the 
above-entitled  action  be  dismissed,  that  these  defend- 
ants be  acquitted  and  discharged,  and  that  the  bail 
of  these  defendants  herem  be  exonerated. 

WRIOHT,  WRIGHT  &  STETSON. 
J.  J.  DUNNE. 
H.  G.  W.  DINKELSPEIL, 
J.  R.  JONES, 

Of  Counsel. 
Received  a  copy  of  foregoing,  this  16th  day  of  Au- 
gust, 1915. 

JNO.  W.  PRESTON, 
U.  S.  Attorney. 
[Endorsed] :  Filed  Aug.  16,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [27] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR^MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 

Motion  [of  Thomas  Addis]  to  Quash  Indictment. 

Now  comes  Thomas  Addis,  one  of  the  defendants 
.above  named,  and  moves  said  Court  to  quash  the 
Indictment  herein,  and  each  and  all  of  the  counts  in 
said  Indictment  contained,  upon  the  following 
grounds,  and  for  the  following  reasons,  to  wit : 

I. 

The  above-entitled  Court  has  no  jurisdiction 
ierein. 

IL 
It  nowhere  appears  in  or  from  said  Indictment,  or 
any  or  either  of  the  counts  therein  contained,  that 
the   grand   jurors   therein   referred   to    were   ever 
-charged  by  any  court. 

ni. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  either  or  any  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever  im- 
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paneled  or  sworn;  or  that  said  grand  jurors  were  ever 
impaneled  or  sworn  for  or  at  the  term  of  said  court 
at  or  during  which  said  Indictment  purports  to  have 
been  found  or  filed. 

IV. 

That  no  offense  against  any  law  of  the  United 
States  is  [28]  charged,  set  forth  or  alleged  in  said 
Indictment,  or  in  any  count  thereof. 

V. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  the  foreign  prince 
therein  referred  to  as  the  King  of  Great  Britain  and 
Ireland,  or  his  state,  colony,  district,  people,  nation, 
commonwealth,  or  government  is  at  war,  or  in  a  state 
of  war  with  any  other  prince  or  foreign  prince,  or 
state,  colony,  district,  or  people  or  other  nation,  com- 
monwealth, government  or  community. 

YI. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether,  if  said  foreign 
prince  therein  referred  to  as  the  King  of  Great 
Britain  and  Ireland,  or  his  state,  colony,  district, 
people,  nation,  commonwealth,  or  government,  be 
at  war,  or  in  a  state  of  war  with  any  other  prince, 
or  foreign  prince,  or  state,  colony,  district,  or  people, 
or  other  nation,  commonwealth,  government,  or  com- 
munity, either  said  foreign  prince  in  said  indictment 
referred  to,  or  his  state,  colony,  district,  people,  na- 
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tion,  commonwealth,  or  government,  or  such  other 
prince  or  foreign  prince,  or  state,  colony,  district  or 
people,  or  other  nation,  commonwealth,  government 
or  community  is  at  peace,  or  in  a  state  of  peace,  with 
the  United  States  of  America. 

VII. 

It  nowhere  appears  in  or  from  said  Indictment,  or  in 
or  from  any  or  either  of  the  counts  thereof,  nor  can 
it  be  ascertained  from  said  Indictment,  or  from  any 
of  the  counts  thereof,  that,  at  [29]  any  time  or 
place  in  said  Indictment  mentioned,  or  in  any  or 
either  of  its  counts  referred  to,  there  was  any  com- 
mon intent  in  which  said  defendant,  and  any  other 
person  named  in  said  Indictment,  or  in  any  of  its 
counts  participated;  or  that  there  was  any  meeting  of 
the  minds  of  said  defendant  and  any  other  person 
named  in  said  indictment  or  in  any  of  its  counts  upon 
or  as  to  any  hiring  and  retaining,  or  hiring  or  retain- 
ing therein  mentioned. 

VIII. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  therof,  of  what  foreign  prince,  or 
state,  or  colony,  or  district,  or  people  or  nation,  or 
commonwealth,  or  government,  or  community,  any 
or  either  of  the  persons  or  person  named  in  said 
Indictment,  or  in  any  of  its  counts,  were  or  was,  at 
the  time  or  times,  or  place  or  places,  in  said  Indict- 
ment, and  in  each  of  the  counts  thereof  mentioned, 
subjects  or  citizens,  or  a  subject  or  citizen. 

IX. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
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in  or  from  any  or  either  of  the  counts  thereof,  nor  can 
it  be  ascertained  from  said  Indictment,  or  from  any 
of  the  counts  thereof  whether  said  defendants,  or 
either  of  them,  or  any  other  person  named  in  said 
Indictment  or  in  any  of  its  counts,  at  the  time  or 
times,  or  place  or  places  in  said  Indictment,  and  each 
of  the  counts  thereof  mentioned,  were  or  was  sub- 
jects or  citizens  or  a  subject  or  citizen,  of  any  foreign 
prince,  state,  colony,  district  or  people  with  which 
the  United  States  of  America  was  then  at  peace. 

X. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  [30]  any  of 
the  persons  therein  referred  to  as  having  been  hired 
and  retained,  or  hired  or  retained,  or  to  be  hired  and 
retained,  or  to  be  hired  or  retained,  were  or  was, 
at  the  time  and/or  place  of  such  alleged  hiring  and 
retaining,  or  hiring  or  retaining,  or  at  any  time,  sub- 
jects or  citizens  or  a  subject  or  citizen  of  the  same 
foreign  prince,  state,  colony,  district  or  people  of 
which  said  defendants,  or  either  or  any  of  them,  were 
subjects  or  citizens,  or  was  a  subject  or  citizen,  and/ 
or  subjects  or  citizens,  or  a  subject  or  citizen,  of  any 
foreign  prince,  state,  colony,  district,  or  people,  with 
which  the  United  States  of  America  was  then  at 
peace;  and/or  whether  any  of  the  persons  referred 
to  in  said  Indictment,  or  hired  or  retained,  or  to  be 
hired  and  retained,  or  to  be  hired  or  retained,  were 
or  was  at  the  time  or  times,  and/or  place  or  places 
of  such  hiring  and  retaining,  or  hiring  or  retaining, 


vs.  The  United  States  of  America.  33 

or  at  any  time  transiently  within  the  United  States 
of  America,  and/or  were  hired  and  retained,  or  hired 
or  retained,  or  to  be  hired  and  retained,  or  to  be  hired 
or  retained,  to  enlist  and  enter,  or  enlist  or  enter, 
themselves  or  himself  to  serve  any  foreign  prince, 
state,  colony,  district,  or  people,  on  board  a  vessel 
of  war,  letters  of  marque  or  privateer,  which  at  the 
time  of  its  arrival  within  the  said  United  States,  was 
fitted  and  equipped  as  such. 

XI. 

Said  Indictment  and  each  of  the  counts  thereof  is 
ambiguous,  uncertain,  unintelligible,  vague,  indefi- 
nite, and  insufficient  to  afford  proper  notice  to  these 
defendants  or  to  apprise  them  of  the  facts  of  time, 
place  and  circumstance  of  the  purported  offense 
sought  to  be  alleged  and  charged  therein  against 
them,  or  to  enable  them  to  prepare  their  defense 
thereto,  or  to  enable  them  to  plead  any  judgment  of 
said  Court  upon  said  Indictment,  or  upon  any  of 
the  counts  thereof,  in  bar  of  another  or  further  prose- 
cution of  them  for  [31]  the  matters  and  things 
in  said  Indictment  and/or  each  of  the  counts  thereof 
referred  to,  or  to  enable  said  Court  to  adjudge 
whether  the  acts  sought  to  be  alleged  in  said  Indict- 
ment, or  in  any  or  either  of  the  counts  thereof,  con- 
stitute or  amount  to  any  crime  or  offense  in  law ;  and 
in  his  behalf  these  defendants  set  forth  the  particu- 
lars as  follows,  to  wit: 

(a)  These  defendants  set  forth  and  assign  as 
among  said  particulars  each  and  all  of  the  reasons 
and  grounds  hereinabove  in  this  motion  set  forth  and 
included  in  the  preceding  paragraphs  hereof  num- 
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bered  from  I  to  X  inclusive. 

(b)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either .  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
conduct,  if  any,  the  conspiracy  therein  mentioned 
involved,  so  as  to  enable  said  Court  to  adjudge 
whether  such  conduct  was  or  is  indictable  or  not. 

(c)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  that  any 
conspiracy,  as  therein  alleged,  whether  to  commit 
certain  or  any  offenses  or  offense  against  the  United 
States  w^as  entered  into  by  any  or  either  of  the  per- 
sons or  person  in  said  Indictment  referred  to;  nor 
does  it  appear  from  said  Indictment,  or  from  any  or 
either  of  the  counts  thereof  that  if  any  offense  of  any 
kind  was  committed  by  any  or  either  of  the  persons 
therein  named,  such  offense  was  anything  other  than 
an  offense  committed  by  a  plurality  of  actors. 

(d)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  how 
or  why  or  under  what  circumstances,  if  at  all,  the 
acts  charged  in  said  Indictment  and  in  each  of  the 
counts  thereof  to  have  been  done  in  furtherance  of 
the  alleged  conspiracy  [32]  and  to  effect  and 
accomplish  the  object  thereof  were,  or  any  of  them 
was,  in  furtherance  of  said  conspiracy,  or  done  to 
effect  and/or  accomplish  the  object  thereof;  nor  does 
it  anywhere  appear  from  said  Indictment,  or  from 
either  of  the  counts  thereof,  what  relation  or  connec- 
tion, if  any,  existed  between  said   acts,  or  anv  of 
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them,  referred  to  in  said  Indictment,  and  in  each  or 
any  of  the  counts  thereof  had  to  the  conspiracy 
therein  alleged  and  charged. 

(e)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom  when, 
if  at  all,  the  hiring  and  retaining,  or  hiring  or  retain- 
ing, therein  referred  to  took  place  or  occurred. 

(f)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  where, 
within  the  territory  of  the  United  States,  if  at  all, 
the  hiring  and  retaining  or  hiring  or  retaining,  in 
said  Indictment,  and/or  in  each  or  any  of  the  counts 
referred  to,  took  place  or  occurred;  or  where  at  the 
time  of  said  alleged  hiring  and  retaining,  or  hiring 
or  retaining,  the  person  or  persons  alleged  to  have 
been  hired  and  retained,  or  hired  or  retained,  actu- 
ally were  or  was. 

(g)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
fact  or  facts  constituted  the  alleged  hiring  and  re- 
taining, or  hiring  or  retaining  therein  referred  to, 
or  are  relied  upon  to  constitute  such  hiring  and  re- 
taining, or  hiring  or  retaining. 

(h)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  [33]  or 
foreign  prince,  state,  colony,  district  or  people,  any 
one  of  the  persons  alleged  in  said  Indictment  to  have 
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been  hired  and  retained,  or  hired  or  retained,  to  en- 
list, and  enter,  or  enlist  or  enter,  as  a  soldier  was  a 
soldier. 

(i)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district,  or  people,  any  one  of 
the  persons  alleged  in  said  Indictment  to  have  been 
hired  and  retained,  or  hired  or  retained,  to  enlist 
and  enter,  or  enlist  or  enter  as  a  marine  and  seaman 
on  board  a  vessel  of  war,  was  a  marine  and  seaman, 
or  marine  or  seaman  on  board  a  vessel  of  war. 

(j)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  from  or  in  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  whether 
any  one  of  the  persons  referred  to  in  said  indictment, 
and  more  particularly  in  the  second  count  thereof, 
was  hired  and  retained,  or  hired  or  retained,  or  to  be 
hired  and  retained,  or  to  be  hired  or  retained,  to  enlist 
and  enter  the  services  of  any  foreign  prince  as  a  ma- 
rine or  as  a  seaman. 

(k)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  upon 
whose  or  what  vessel  of  war  any  one  of  the  persons 
referred  to  in  said  Indictment,  and  more  particularly 
in  the  second  count  thereof,  was  hired  and  retained, 
or  hired  or  retained  to  enlist  and  enter. 

xn. 

And  as  to  and  against  the  FIRST  COUNT  in  said 
Indictment  contained,  these  defendants  here  repeat, 
set  forth  and  allege  each  and  all  of  the  grounds  and 
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reasons  and  matters  and  things  set  forth  [34]  and 
alleged  in  the  foregoing  paragraphs  numbered  from 
I  to  XI,  inclusive,  and  pray  that  the  same  be  taken 
and  deemd  to  be  applied  to  and  directed  against  said 
FIRST  COUNT;  and  further  pray  that  for  the 
grounds  and  reasons,  and  matters  and  things  in  said 
paragraph  set  forth  and  alleged,  said  FIRST  COUNT 
be  quashed  by  said  Court. 

xin. 

And  as  to  and  against  the  SECOND  COUNT  in 
said  Indictment  contained,  these  defendants  here  re- 
peat, set  forth  and  allege  each  and  all  of  the  grounds, 
reasons  and  matters  and  things  set  forth  and  alleged 
in  the  foregoing  paragraphs  numbered  from  I  to  XI, 
inclusive;  and  pray  that  the  same  be  taken  and 
deemed  to  be  applied  and  directed  against  said  SEC- 
OND COUNT ;  and  further  pray  that  for  the  grounds 
and  reasons  and  matters  and  things  in  said  para- 
graphs set  forth  and  alleged,  said  -SECOND  COUNT 
be  quashed  by  said  Court. 

WHEREFORE,  these  defendants  respectfully 
pray  that  said  indictment,  and  each  and  all  of  the 
<30unts  thereof,  be  quashed  by  said  Court,  that  the 
above-entitled  action  be  dismissed,  that  these  de- 
fendants be  acquitted  and  discharged,  and  that  the 
bail  of  these  defendants  herein  be  exonerated. 

HENRY  G.  W.  DINKELSPIEL. 
JOHN  R.  JONES. 
ALLEN  G.  WRIGHT, 
J.  J.  DUNNE, 
Of  Counsel. 
Rec'd  copy. 

JNO.  W.  PRESTON. 
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[Endorsed] :  Filed  Aug.  16,  1915.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [36] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

BLAIR^MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 

Demurrer   [of  Blair-Murdock   Co.   et  al.]   to 
Indictment. 

Now  come  each  and  all  of  the  above-named  de- 
fendants, save  and  except  the  above-named  defend- 
ant Thomas  Addis^  and  demur  to  the  Indictment 
herein,  and  to  each  and  aU  of  the  counts  in  said  In- 
dictment contained,  upon  the  following  grounds  and 
for  the  following  reasons,  to  wit : 

I. 

The  above-entitled  Court  has  no  jurisdiction 
herein. 

n. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
any  or  either  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever 
charged  by  any  court. 
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III. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
either  or  any  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever  im- 
paneled or  sworn;  or  that  said  grand  jurors  were  ever 
impaneled  or  sworn  for  or  at  the  term  of  said  court 
at  or  during  which  said  Indictment  purports  to  have 
been  found  or  filed. 

IV. 

That  no  offense  against  any  law  of  the  United 
States  is  [36]  charged,  set  forth  or  alleged  in 
said  Indictment,  or  in  any  count  thereof. 

Y. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  the  foreign  prince 
therein  referred  to  as  the  King  of  Great  Britain  and 
Ireland,  or  his  state,  colony,  district,  people,  nation, 
commonwealth  or  government  is  at  war,  or  in  a  state 
of  war  with  any  other  prince  or  foreign  prince,  or 
state,  colony,  district,  or  people,  or  other  nation, 
commonwealth,  government  or  community. 

VI. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  indictment,  or  from 
any  of  the  counts  thereof,  whether,  if  said  foreign 
prince  therein  referred  to  as  the  King  of  Great  Brit- 
tain  and  Ireland,  or  his  state,  colony,  district,  people, 
nation,  commonwealth,  or  government  be  at  war, 
or  in  a  state  of  war  with  any  other  prince,  or  foreign 
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prince,  or  state,  colony,  district  or  people,  or  other 
nation,  commonwealth,  government  or  community, 
either  said  foreign  pruice  in  said  Indidtment  referred 
to,  or  his  state,  colony,  district,  people,  nation,  com- 
monwealth or  government  or  such  other  prince  or 
foreign  prince,  or  state,  colony,  district,  or  people,  or 
other  nation,  commonwealth,  government  or  com- 
munity, is  at  peace,  or  in  a  state  of  peace,  with  the 
United  States  of  America. 

VII. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  that,  at  any  time  or  place 
in  said  Indictment  mentioned,  or  in  any  or  either 
[37]  of  its  counts  referred  to,  there  was  any  com- 
mon intent  in  which  said  defendant,  and  any  other 
person  named  in  said  Indictment,  or  in  any  of  its 
counts  participated;  or  that  there  was  any  meeting 
of  the  minds  of  said  defendant  and  any  other  person 
named  ui  said  Indictment  or  in  any  of  its  counts  upon 
or  as  to  any  hiring  and  retaining,  or  hiring  or  retain- 
ing therein  mentioned. 

VIII. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  of  what  foreign  prince,  or 
state,  or  colony,  or  district,  or  people,  or  nation,  or 
commonwealth,  or  government,  or  community,  any 
or  either  of  the  persons  or  person  named  in  said  In- 
dictment, or  in  any  of  its  counts,  were  or  was,  at  the 
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time  or  times,  or  place  or  places,  in  said  Indictment, 
and  in  each  of  the  counts  thereof  mentioned,  subjects 
or  citizens,  or  a  subject  or  citizen. 

IX. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  said  defendants, 
or  either  of  them,  or  any  other  person  named  in 
said  Indictment  or  in  any  of  its  counts,  at  the  time 
or  times,  or  place  or  places  in  said  Indictment,  and 
each  of  the  counts  thereof  mentioned  were  or  was 
subjects  or  citizens,  or  a  subject  or  citizen,  of  any 
foreign  prince,  state,  colony,  district  or  people  with 
which  the  United  States  of  America  was  then  at 
peace. 

X. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  any  of  the  persons 
therein  referred  to  as  having  been  hired  and  re- 
tained, [38]  or  hired  or  retained,  or  to  be  hired 
and  retained,  or  to  be  hired  or  retained,  were  or  was, 
at  the  time  and/or  place  of  such  alleged  hiring  and 
retaining,  or  hiring  or  retaining,  or  at  any  time  or 
place,  subjects  or  citizens,  or  a  subject  or  citizen  of 
the  same  foreign  prince,  state,  colony,  district  or 
people  of  which  said  defendants,  or  either  or  any 
of  them,  were  subjects  or  citizens,  or  was  a  subject 
or  citizen;  and/or  subjects  or  citizens,  or  a  subject 
or  citizen,  of  any^  foreign  prince,  state,  colony,  dis- 
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trict  or  people,  with  which  the  United  States  of 
America  was  then  at  peace;  and/or  whether  any  of 
the  persons  referred  to  in  said  Indictment,  or  in 
any  of  its  counts,  as  having  been  hired  and  retained, 
or  hired  or  retained,  or  to  be  hired  and  retained,  or 
to  be  hired  or  retamed,  were  or  was  at  the  time  or 
times,  and/or  place  or  places  of  such  hiring  and 
retaming,  or  hiring  or  retaining,  or  at  any  time 
transiently  within  the  United  States  of  America, 
and/or  were  hired  and  retained,  or  hired  or  retained, 
or  to  be  hired  and  retained,  or  to  be  hired  or  re- 
tained, to  enlist  and  enter,  or  enlist  or  enter,  them- 
selves or  himself  to  serve  any  foreign  prince,  state, 
colony,  district  or  people,  on  board  a  vessel  of  war, 
letter  of  marque,  or  privateer,  which  at  the  time  of 
its  arrival  within  the  said  United  States,  was  fitted 
and  equipped  as  such. 

XI. 
Said  Indictment  and  each  of  the  counts  thereof 
is  ambiguous,  uncertain,  unintelligible,  vague,  in- 
definite, and  insufficient  to  afford  proper  notice  to 
these  defendants  or  to  apprise  them  of  the  facts  of 
time,  place  and  circumstance  of  the  purported  offense 
sought  to  be  alleged  and  charged  therein  against 
them,  or  to  enable  them  to  prepare  their  defense 
thereto,  or  to  enable  them  to  plead  any  judgment 
of  said  Court  upon  said  Indictment,  or  upon  any 
of  the  counts  thereof,  in  bar  of  another  or  further 
prosecution  of  them  for  the  matters  and  things  in 
said  Indictment  and/or  each  of  the  counts  [39] 
thereof  referred  to,  or  to  enable  said  court  to  ad- 
judge whether  the  acts  sought  to  be  alleged  in  said 
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Indictment,  or  in  any  or  either  of  the  counts  thereof, 
constitute  or  amount  to  any  crime  or  offense  in  law; 
and  in  this  behalf  these  defendants  set  forth  the 
particulars  as  follows,  to  wit: 

(a)  These  defendants  set  forth  and  assign  as 
among  said  particulars  each  and  all  of  the  reasons 
and  grounds  hereinabove  in  this  motion  set  forth  and 
included  in  the  preceding  paragraphs  hereof  num- 
bered from  I  to  X,  inclusive. 

(b)  It  nowhere  appears  to  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
conduct,  if  any,  the  conspiracy  therein  mentioned 
involved,  so  as  to  enable  said  Court  to  adjudge 
whether  such  conduct  was  or  is  indictable  or  not. 

(c)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  that 
any  conspiracy,  as  therein  alleged  whether  to  commit 
certain  or  any  offenses  or  offense  against  the  United 
States  was  entered  into  hj  any  or  either  of  the  per- 
sons or  person  in  said  Indictment  referred  to;  nor 
does  it  appear  from  said  Indictment,  or  from  any 
or  either  of  the  counts  thereof,  that  if  any  offense 
of  any  kind  was  committed  by  any  or  either  of  the 
persons  therein  named,  such  offense  was  anything 
other  than  an  offense  committed  by  a  plurality  of 
actors. 

(d)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  how  or 
why  or  under  what  circumstances,  if  at  all,  the  acts 
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charged  in  said  Indictment  and  in  eaeli  of  the  counts 
thereof  to  have  been  done  in  fiu-therance  of  the 
alleged  conspii-acy  and  to  effect  and  accomplish  the 
object  thereof  were,  [40]  or  any  of  them  was,  in 
fmtherance  of  said  conspiracy,  or  done  to  effect 
and/ or  accomphsh  the  object  thereof;  nor  does  it 
anywhere  appear  from  said  Indictment,  or  from 
either  of  the  coimts  thereof,  what  relation  or  con- 
nection, if  any,  existed  between  said  acts,  or  any  one 
of  them,  referred  to  in  said  Indictment,  and/ or  in 
each  of  the  coimts  thereof  and  the  conspiracy  therein 
alleged  and  charged. 

(e)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom  when, 
if  at  all.  the  hiring  and  retaining,  or  hiring  or  retain- 
ing, thereiQ  referred  to  took  place  or  occurred. 

(f)  It  nowhere  appeai-s  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  where^ 
within  the  territory  of  the  United  States,  if  at  aU, 
the  hii-ing  and  retaining,  or  hiring  or  retaining,  in 
said  Indictment,  and  or  in  each  or  any  of  the  counts 
referred  to.  took  place  or  occm-red:  or  where  at  the 
time  of  said  alleged  hiring  and  retaining,  or  hiring- 
or  retaining,  the  person  or  persons  alleged  to  have 
been  hired  and  retained,  or  hired  or  retained,  actu- 
ally were  or  was. 

(g)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
fact  or  facts  constituted  the  alleged  hiring  and  re- 
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taining,  or  hiring  or  retaining  therein  referred  to, 
or  are  relied  upon  to  constitute  such  hiring  and  re- 
taining, or  hiring  or  retaining. 

(h)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district  or  people  any  one  of 
the  persons  alleged  in  said  Indictment  to  have  been 
[41]  hired  and  retained,  or  hired  or  retained,  to 
enlist  and  enter,  or  enlist  or  enter,  as  a  soldier  was  a 
soldier. 

(i)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district  or  people,  any  one  of 
the  person  alleged  in  said  Indictment  to  have  been 
hired  and  retained,  or  hired  or  retained,  to  enlist  and 
enter,  or  enlist  or  enter  as  a  marine  and  seaman  on 
board  a  vessel  of  war,  was  a  marine  and  seaman,  or 
marine  or  seaman  on  board  a  vessel  of  war. 

(j)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  from  or  in  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  whether 
any  one  of  the  persons  referred  to  in  said  Indictment, 
and  more  particularly  in  the  second  count  thereof, 
was  hired  and  retained,  or  hired  or  retained,  or  to 
be  hired  and  retained,  or  to  be  hired  or  retained  to 
enlist  and  enter  the  service  of  any  foreign  prince  as 
a  marine  or  as  a  seaman. 

(k)     It  nowhere  appears  in  or  from  said  Indict- 


46  Ralph  K.  Blair  and  Thomas  Addis 

ment,  or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  he  ascertained  therefrom,  upon 
whose  or  what  vessel  of  war  any  one  of  the  persons 
referred  to  in  said  Indictment,  and  more  particu- 
larly in  the  second  count  thereof,  was  hired  and  re- 
tained, or  hired  or  retained,  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained  to  enlist  and  enter. 

XII. 
And  as  to  and  against  the  FIRST  COUNT  in  said 
Indictment  contained  these  defendants  here  repeat, 
set  forth  and  allege  each  and  all  of  the  grounds  and 
reasons  and  matters  and  things  set  forth  and  alleged 
in  the  foregoing  paragraphs  numbered  from  I  to  XI, 
[42]  inclusive,  and  pray  that  the  same  be  taken 
and  deemed  to  be  applied  to  and  directed  against 
said  FIRST  COUNT;  and  further  pray  that  for  the 
arounds  and  reasons  and  matters  and  things  in  said 
paragraphs  set  forth  and  alleged  this  demurrer  to 
said  FIRST  COUNT  be  sustained  by  said  Court. 

XIII. 
And  as  to  and  against  the  SECOND  COUNT  in 
said  Indictment  contained  these  defendants  here  re- 
peat, set  forth  and  allege  each  and  all  of  the  grounds 
and  reasons  and  matters  and  things  set  forth  and 
alleged  in  the  foregoing  paragraphs  numbered  from 
I  to  XI,  inclusive,  and  pray  that  the  same  be  taken 
and  deemed  to  be  applied  to  and  directed  against 
said  SECOND  COUNT;  and  further  pray  that  for 
the  grounds  and  reasons  and  matters  and  things  in 
said  paragraphs  set  forth  and  alleged  this  demurrer 
to  said  SECOND  COUNT  be  sustained  by  said  Court. 
WHEREFORE,    these    defendants    respectfully 
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pray  that  this  demurrer  to  said  Indictment  and  to 
each  and  all  of  the  counts  thereof,  be  by  said  Court 
sustained,  that  the  above-entitled  action  be  dis- 
missed, that  these  defendants  be  acquitted  and  dis- 
charged and  that  the  bail  of  these  defendants  herein 
be  exonerated. 

WEIGHT,  WRIGHT  &  STETSON, 
J.  J.  DUNNE, 

Attorneys  for  said  Defendant. 
H.  G.  W.  DINKELSPIEL, 
J.  R.  JONES, 

Of  Counsel. 
Received  a  copy  of  foregoing   this   16th  day   of 
August,  1915. 

JNO.  W.  PRESTON, 
U.  S.  Attornev. 

[Endorsed] :  Filed  Aug.  16,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [43] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision, 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR^MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 
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Demurrer  [of  Thomas  Addis]  to  Indictment. 
Now  comes  Thomas  Addis,  one  of  the  above-named 
defendants,  and  demurs  to  the  Indictment  herein, 
and  to  each  and  all  of  the  counts  in  said  Indictment 
contained  upon  the  following  grounds  and  for  the 
following  reasons,  to  wit: 

I. 
The    above-entitled    Court    has    no    jurisdiction 
herein. 

n. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
any  or  either  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  ever 
charged  by  any  court. 

III. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
either  or  any  of  the  couts  therein  contained,  that  the 
grand  jurors  referred  to  therein  were  ever  im- 
paneled or  sworn;  or  that  said  grand  jurors  were 
ever  impaneled  or  sworn  for  or  at  the  term  of  said 
court  at  or  during  which  said  Indictment  purports  to 
have  been  found  or  filed. 

IV. 

That  no  offense  against  any  law  of  the  United 
States  is  charged,  set  forth  or  alleged  in  said  Indict- 
ment, or  in  any  count  thereof. 

V. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  [44]  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  from  said  Indict- 
ment, or  from  any  of  the  counts  thereof,  whether  the 
foreign  prince  therein  referred  to  as  the  king  of 
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Oreat  Britain  and  Ireland,  or  his  state,  colony,  dis- 
trict, people,  nation,  commonwealth  or  government 
is  at  war,  or  in  a  state  of  war  with  any  other  prince 
or  foreign  prince,  or  state,  colony,  district,  or  people, 
or  other  nation,  commonwealth,  government  or  com- 
munity. 

VI. 
It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether,  if  said  foreign 
prince  therein  referred  to  as  the  King  of  Great 
Britain  and  Ireland,  or  his  state,  colony,  district, 
people,  nation,  commonwealth,  or  government  be  at 
war,  or  in  a  state  of  war  with  any  other  prince,  or 
foreign  prince,  or  state,  colony,  district,  or  peoplcj 
or  other  nation,  commonwealth,  government  or  com- 
munity, either  said  foreign  prince  in  said  Indict- 
ment referred  to,  or  his  state,  colony,  district, 
people,  nation,  commonwealth  or  government  or 
such  other  prince  or  foreign  prince,  or  state,  colony, 
district,  or  people,  or  other  nation,  commonwealth, 
government  or  community,  is  at  peace,  or  in  a  state 
of  peace,  with  the  United  States  of  America. 

VII. 
It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof, 
nor  can  it  be  ascertained  from  said  Indictment,  or 
from  any  of  the  counts  thereof,  that,  at  any  time  or 
place  in  said  Indictment  mentioned  or  in  any  or 
either  of  its  counts  referred  to,  there  was  any  com- 
mon intent  in  which  said  defendant,  and  any  other 
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person  named  in  said  Indictment,  or  in  any  of  its 
counts  participated;  or  that  there  was  any  meeting 
of  the  minds  of  said  defendant  and  any  other  person 
named  in  said  Indictment  [45]  or  in  any  of  its 
counts  upon  or  as  to  any  hiring  and  retaining,  or 
hiring  or  retaining  therein  mentioned. 

VIII. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof, 
nor  can  it  be  ascertained  from  said  Indictment,  or 
from  any  of  the  counts  thereof,  of  what  foreign 
prince,  or  state,  or  colony,  or  district,  or  people,  or 
nation,  or  commonwealth,  or  government,  or  com- 
munity, any  or  either  of  the  persons  or  person 
named  in  said  Indictment,  or  in  any  of  its  counts, 
were  or  was  at  the  time  or  times,  or  place  or  places, 
in  said  Indictment,  and  in  each  of  the  counts  thereof 
mentioned,  subjects  or  citizens,  or  a  subject  or 
citizen. 

IX. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  said  defendants, 
or  either  of  them,  or  any  other  person  named  in  said 
Indictment  or  in  any  of  its  counts,  at  the  times  or 
times,  or  place  or  places  in  said  Indictment,  and 
each  of  the  counts  thereof  mentioned,  were  or  was 
subjects  or  citizens,  or  a  subject  or  citizen  of  any 
foreign  prince,  state,  colony,  district  or  people  with 
which  the  United  States  of  America  was  then  at 
peace. 
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X. 

It  nowhere  appears  in  or  from  said  Indictment, 
or  in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  any  of  the  per- 
sons therein  referred  to  as  having  been  hired  and 
retained,  or  hired  or  retained  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained  were  or  was,  at  the 
time  and/or  place  of  such  alleged  hiring  and  retaining 
or  hiring  or  retaining  or  at  any  time     [46]     or  place 
subjects  or  citizens,  or  a  subject  or  citizen  of  the 
same  foreign  prince,  state,  colony,  district  or  people 
of  which  said  defendants,  or  either  or  any  of  them, 
were  subjects  or  citizens,  or  was  a  subject  or  citizen; 
and/or  subjects  or  citizens,  or  a  subject  or  citizen; 
of  any  foreign  prince,   state,   colony,   district,   or 
people,  with  which  the  United  States  of  America 
was  then  at  peace;  and  or  whether  any  of  the  per- 
sons referred  to  in  said  Indictment,  or  in  any  of  its 
counts,  as  having  been  hired  and  retained,  or  hired 
or  retained,  or  to  be  hired  and  retained,  or  to  be  hired 
and  retained,  were  or  was  at  the  time  or  times, 
and/or   place    or   places    of    such    hiring    and    re- 
taining,  or   hiring   or   retaining,   or   at   any   time 
transiently  within  the  United  States  of  America, 
and/or    were    hired    and    retained,    or    hired    or 
retained,   or  to  be   hired  and  retained,   or  to   be 
hired  or  retained  to  enlist  and  enter,  or  enlist  or 
enter,  themselves  or  himself  to  serve  any  foreign 
prince,  state,  colony,  district,  or  people,  on  board  of 
a  vessel  of  war,  letter  of  marque,  or  privateer,  which 
at  the  time  of  its  arrival  within  the  said  United 
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States,  was  fitted  and  equipped  as  such. 

XI. 
Said  Indictment  and  each  of  the  counts  thereof  is 
ambiguous,  uncertaine*^,  unintelligible,  vague,  in- 
definite, and  insufficient  to  afford  proper  notice  to 
these  defendants  or  to  apprise  them  of  the  facts  of 
time,  place  and  circumstances  of  the  purported  of- 
fense sought  to  be  alleged  and  charged  therein  against 
them,  or  to  enable  them  to  pre  their  defense  thereto, 
or  to  enable  them  to  plead  any  judgment  of  said 
Court  upon  said  Indictment,  or  upon  any  of  the 
counts  thereof,  in  bar  of  another  or  further  prosecu- 
tion of  them  for  the  matters  and  things  in  said  In- 
dictment and/or  each  of  the  counts  thereof  referred 
to,  or  to  enable  said  Court  to  adjudge  whether  the 
acts  sought  to  be  alleged  in  said  Indictment,  or  in 
any  or  either  of  the  counts  thereof,  constitute  or 
amount  to  any  crime  [47]  or  offense  in  law;  and 
in  this  behalf  these  dendants  set  forth  the  particu- 
lars as  follows  to  wit : 

(a)  These  defendants  set  forth  and  assign  as 
among  said  particulars  each  and  all  of  the  reasons 
and  grounds  hereinabove  in  this  motion  set  forth  and 
included  in  the  preceding  paragraphs  hereof  num- 
bered from  I  to  X,  inclusive. 

(b)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
conduct,  if  any,  the  conspiracy  therein  mentioned 
involved,  so  as  to  enable  said  Court  to  adjudge 
whether  such  conduct  was  or  is  indictable  or  not. 
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(c)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  that  any 
conspiracy,  as  therein  alleged  whether  to  commit  cer- 
tain or  any  offenses  or  offense  against  the  United 
States  was  entered  into  by  any  or  either  of  the  per- 
sons or  person  in  said  Indictment  referred  to;  nor 
does  it  appear  from  said  Indictment,  or  from  any  or 
either  of  the  counts  thereof  that  if  any  offense  of  any 
kind  was  committed  by  any  or  either  of  the  persons 
therein  named,  such  offense  was  anything  other  than 
an  offense  committed  by  a  plurality  of  actors. 

(d)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  how  or 
why  or  under  what  circumstances,  if  at  all,  the  acts 
charged  in  said  Indictment  and  in  each  of  the  counts 
thereof  to  have  been  done  in  furtherance  of  the  al- 
leged conspiracy  and  to  effect  and  accomplish  the 
object  thereof  were  or  any  of  them  was,  in  further- 
ance of  said  conspiracy,  or  done  to  effect  and  or  ac- 
complish the  object  thereof;  nor  does  it  anywhere 
appear  from  said  indictment,  or  either  of  the  counts 
thereof,  what  relation  or  connection,  if  any,  existed 
between  said  acts,  or  any  of  them,  [48]  referred 
to  in  said  Indictment,  and  or  in  each  of  the  counts 
thereof  had  to  the  conspiracy  therein  alleged  and 
charged. 

(e)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom  when, 
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if  at  all,  the  hiring  and  retaining,  or  hiring  or  re- 
taining, therein  referred  to  took  place  or  occurred. 

(f)  It  nowhere  appears  in  or  from  said  Indict- 
ment, nor  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  where, 
within  the  territory  of  the  United  States,  if  at  all, 
the  hiring  and  retaining,  or  hiring  or  retaining,  in 
said  Indictment,  and  or  in  each  or  any  of  the  counts 
referred  to,  took  place  or  occurred;  or  where  at  the 
time  of  said  alleged  hiring  and  retaining,  or  hiring 
or  retaining,  the  person  or  persons  alleged  to  have 
been  hired  and  retained,  or  hired  or  retained,  ac- 
tually were  or  was. 

(g)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
fact  or  facts  constituted  the  alleged  hiring  and  re- 
taining, or  hiring  or  retaining  therein  referred  to, 
or  are  relied  upon  to  constitute  such  hiring  and  re- 
taining, or  hiring  or  retaining. 

(h)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  foreign 
prince,  state,  colony,  district  or  people  any  one  of 
the  persons  alleged  in  said  Indictment  to  have  been 
hired  and  retained,  or  hired  or  retained,  to  enlist  and 
enter,  or  enlist  or  enter,  as  a  soldier  was  a  soldier. 

(i)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
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of  whom,  if  for  or  of  any  person  or  prince,  or  for- 
eign prince,  state,  colony,  district  or  people,  any 
one  of  the  persons  alleged  in  said  Indictment  to  have 
been  hired  and  retained,  [49]  or  hired  or  re- 
tained, to  enlist  and  enter,  or  enlist  or  enter  as  a 
marine  and  seaman  on  board  a  vessel  of  war  was 
a  marine  and  seaman,  or  marine  or  seaman  on  board 
a  vessel  of  war. 

(j)  It  nowhere  appears  in  or  from  said  indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  whether 
any  one  of  the  persons  referred  to  in  said  Indict- 
ment, and  more  particularly  in  the  second  count 
thereof,  was  hired  and  retained,  or  hired  or  retained, 
or  to  be  hired  and  retained  or  to  be  hired  or  retained 
to  enlist  and  enter  the  service  of  any  foreign  prince 
as  a  marine  or  as  a  seaman. 

(k)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  upon 
whose  or  what  vessel  of  war  any  one  of  the  persons 
referred  to  in  said  Indictment,  and  more  particu- 
larly in  the  second  count  thereof,  was  hired  and  re- 
tained, or  hired  or  retained,  or  to  be  hired  and  re- 
tained or  to  be  hired  or  retained  to  enlist  and  enter. 

XII. 

And  as  to  and  against  the  FIRST  COUNT  in  said 
Indictment  contained  these  defendants  here  repeat, 
set  forth  and  allege  each  and  all  of  the  grounds  and 
reasons  and  matters  and  things  set  forth  and  al- 
leged in  the  foregoing  paragraphs  numbered  from 
I  to  XI  inclusive,  and  pray  that  the  same  be  taken 
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and  deemed  to  be  applied  to  and  directed  against  said 
FIRST  COUNT;  and  further  pray  that  for  the 
grounds  and  reasons  and  matters  and  things  in  said 
paragraphs  set  forth  and  alleged  this  demurrer  to 
said  FIRST  COUNT  be  sustained  by  said  Court. 

xin. 

And  as  to  and  against  the  SECOND  COUNT  in 
said  Indictment  contained  these  defendants  here  re- 
peat, set  forth  and  allege  each  and  all  of  the  grounds 
and  reasons  and  matters  and  things  set  forth  and 
alleged  in  the  foregoing  paragraphs  nmnbered  from 
I  to  XI  inclusive,  [50]  and  pray  that  the  same 
be  taken  and  deemed  to  be  applied  to  and  directed 
against  said  SECOND  COUNT;  and  further  pray 
that  for  the  grounds  and  reasons  and  matters  and 
things  in  said  paragraph  set  forth  and  alleged  this 
demurrer  to  said  SECOND  COUNT  be  sustained  by 
said  Court. 

WHEREFORE  these  defendants  respectfuUy 
pray  that  this  demurrer  to  said  Indictment  and  to 
each  and  all  of  the  comits  thereof,  be  by  said  Court 
sustained,  that  the  above-entitled  action  be  dis- 
missed, that  these  defendants  be  acquitted  and  dis- 
charged and  that  the  bail  of  these  defendants  herein 
be  exonerated. 

HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

Attorneys  for  said  defendants. 
ALLEN  G.  WRIGHT, 
J.  J.  DUNNE, 
Of  Counsel. 
Rec'd.  copy. 

JNO.  W.  PRESTON. 
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[Endorsed] :  Filed  Aug.  16,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [51] 


[Order  Overruling  Demurrers,  Denying  Motions  to 

Quash,  etc.] 

At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Saturday,  the  21st  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  fifteen.  Present:  The  Honorable 
M.  T.  DOOLING,  District  Judge. 

No.  5750. 

UNITED  STATES  OF  AlVIERICA 

vs. 

BLAIR-MURDOCK  COMPANY  etc.,  et  al. 

This  case  came  on  regularly  this  day  for  hearing 
of  the  Demurrers  to  the  Indictment  filed  herein  and 
Motions  to  Quash  said  Indictment.  John  W.  Pres- 
ton, Esq.,  appeared  as  United  States  Attorney.  De- 
fendants were  present  in  court  with  their  attorney, 
J.  J.  Dunne,  Esq.  After  hearing  Mr.  Dunne  and 
Mr.  Preston,  the  Court  ordered  that  said  Demur- 
rers be,  and  the  same  are  hereby,  overruled  and 
that  said  Motions  to  Quash  be,  and  the  same  are 
hereby  denied.  Further  ordered  that  said  defend- 
ants do  now  plead  to  said  Indictment,  whereupon  the 
said  defendants  Blair-Murdock  Company,  by  and 
through  its  attorney,  J.  J.  Dunne,  Esq.,  Ralph  K. 
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Blair,  Thomas  Addis,  Harry  G.  Lane,  Kenneth  Croft 
and  C.  D.  Lawrence  then  and  there  plead  Not  Guilty 
of  the  offense  charged  in  the  Indictment  herein, 
which  pleas  the  Court  ordered,  and  the  same  are 
hereby,  entered.  Thereupon,  after  hearing  said  at- 
torney, the  Court  ordered  that  the  trial  of  said  de- 
fendants be,  and  the  same  is  hereby,  set  for  October 
18th,  1015,  at  10  o'clock  A.  M.,  and  that  said  defend- 
ants be  and  appear  on  said  day  accordingly.     [52] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Monday,  the  18th  day  of  October,  in 
the  year  of  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen.  Present:  The  Honorable 
M.  T.  DOOLING,  District  Judge. 

No.  5750. 

UNITED  STATES  OF  AMERICA 
vs. 

BLAIR-MURDOCK  CO.  etc.,  et  al. 
Minutes  of  Trial. 
This  case  came  on  regularly  this  day  for  the  trial 
of  defendants  Blair-Murdock  Company,  Ralph  K. 
Blair,  Thomas  Addis,  Harry  G.  Lane,  Kenneth 
Croft  and  C,  D.  Lawrence,  each  of  whom  were  pres- 
ent in  court  with  their  respective  counsel,  J.  J. 
Dunne,  Esq.,  Henry  G.  W.  Dinkelspiel,  Esq.  John 
R.  Jones,  Esq.,  and  Allen  G.  Wright,  Esq.,  John 
W.  Preston,  Esq.,  was  present  on  behalf  of  Plaintiff, 
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Jis  United  States  Attorney.  Upon  the  calling  of 
this  case  all  parties  answered  ready  for  such  trial 
and  accordingly  the  Court  ordered  that  said  trial 
do  now  proceed  and  that  the  jury-box  be  filled  from 
the  regular  panel  of  trial  jurors  of  this  court. 
Thereupon  the  following  named  persons  were  duly 
drawn  by  lot,  sworn  and  examined  and  then  sworn 
to  try  the  defendants  herein,  to  wit: 

A.  Moench,  Wm.  H.  Leahy, 

Wm.  J.  Donnelly,  Geo.  M.  Dodge, 

J.  H.  McNutt,  J.  W.  Cain, 

Charles  H.  Victor,  Henry  C.  Norton, 

Wm.  F.  Barton,  George  E.  Tooker, 

R.  W.  Costello,  A.  S.  Mangrum. 

Juror  Vincent  J.  Donovan,  PeiTy  T.  Cumberson  and 
Andrew  Carrigan  were  duly  drawn  but  were  excused 
by  the  Court  for  cause  before  they  assumed  seats 
in  the  jury-box.  Thereupon  Mr.  Preston,  in  ac- 
cordance with  stipulation  of  counsel,  made  in  open 
court,  read  to  the  Court  and  jury  an  agreed  state- 
ment of  facts  and  introduced  [53]  in  evidence 
certain  exhibits  which  were  filed  and  marked  U.  S. 
Exhibits  ''A"  and"B"  (newspaper  clippings),  "C" 
(Register  of  names,  etc),  "D"  (Letter  dated  March 
31st,  1915),  ''E"  (Blank  receipt),  "F"  (27  cards  upon 
which  names,  etc.,  were  written),  and  "G"  (Envel- 
ope, White  Star  Line,  etc.),  and  rested.  Mr.  Dunne 
then  made  a  motion  to  instruct  the  jury  herein  to 
return  a  verdict  in  favor  of  defendants  of  Not 
Guilty,  and  after  hearing  Mr.  Dunne  and  Mr.  Pres- 
ton, the  Court  ordered  that  this  case  be,  and  the 
same  is  hereby,  continued  until  October  21st,  1915, 
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for  argument  as  to  said  motion  and  such  other  mat- 
ters as  counsel  may  then  desire  to  submit.  Further 
ordered  that  the  jury  sworn  herein  need  not  return 
on  said  day  as  to  this  case,  but  that  they  await  the 
further  order  herein,  but  that  said  jurors  be  in  at- 
tendance upon  the  Court  on  October  22d,  1915,  for 
the  consideration  of  other  matters  before  this  Court. 
Further  ordered  that  all  bonds  heretofore  given  for 
the  appearance  of  witnesses  herein  be,  and  the  same 
are  hereby,  discharged  and  the  surety  thereon  exon- 
erated.    [54] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  5750. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY,  a  Corporation, 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
and  C.  D.  LAWRENCE, 

Defendants. 
Agreed  Statement  of  Facts. 
In  the  above-entitled  matter,  the  parties  hereby 
agree  that  the  facts  hereinafter  set  forth  are,  and 
may  be,  treated  as  the  facts  in  the  cause,  and  that 
upon  a  considertion  of  said  facts  the  Court  may  in- 
struct the  verdict  which  the  jury  shall  render  in  said 
cause : 
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FACTS  : 

1.  That  the  Kingdom  of  Great  Britain  and  her 
allies  were,  at  all  times  herein  mentioned,  and  at  all 
times  subsequent  to  August  1st,  1914,  in  state  of 
war  with  the  German  Empire  and  her  allies. 

2.  That  His  Majesty,  the  King  of  Great  Britain 
and  Ireland,  was  at  all  times  herein  mentioned,  de- 
sirous of  the  return  to  Great  Britain  of  British 
subjects  for  emplojrment  in  the  army  and  navy  and 
in  the  various  branches  of  the  national  service  of 
all  kinds. 

3.  That  the  said  Kingdom  of  Great  Britain  does 
not  have  now,  and  did  not  have  at  the  times  herein 
mentioned,  any  law^  or  laws  providing  for  compul- 
sory service  of  its  subjects  in  either  its  army  or 
navy. 

4.  That  the  men  whose  names  are  mentioned  in 
the  indictment,  concerning  w^hom  the  defendants 
are  alleged  to  have  conspired  [55]  in  violation 
of  sections  37  and  10  of  the  Federal  Penal  Code, 
were  not,  nor  was  either  or  any  of  them,  members 
of  the  Reserve  of  the  British  Army  or  Navy. 

I. 

5.  That  at  all  of  the  times  herein  mentioned,  A. 
CJarnegie  Ross  was,  and  still  is,  His  Britannic  Ma- 
jesty's Consul-General  at  San  Francisco,  in  the  State 
and  Northern  District  of  California. 

II. 

6.  That  at  the  outbreak  of  said  above-mentioned 
war,  the  said  A.  Carnegie  Ross,  Consul-General  as 
aforesaid,  acting  for  and  on  behalf  of  His  Majesty's 
Government,  did,    on  August  3d,  1914,  cause  to  be 
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published  in  the  two  daily  morning  newspapers  of 
general  circulation  and  published  in  said  City  and 
County  of  San  Francisco,  to  wit,  '/The  San  Fran- 
cisco Examiner,"  and  ''The  San  Francisco  Chron- 
icle," an  advertisement,  a  copy  of  which  is  hereto 
attached  and  marked  exhibit  "A." 

7.  Also,  that  a  news  item  appeared  in  said  pa- 
pers at  the  same  time,  a  copy  of  which  is  hereto  at- 
tached and  marked  exhibit  "B" 

8.  That  a  large  number  of  people  responded  to 
said  notices,  only  about  six  of  whom  were  in  fact 
Reserves. 

III. 

9.  That  likewise  said  A.  Carnegie  Ross  did,  dur- 
ing all  the  times  intervening  between  August  1st, 
1914,  and  March  18th,  1915,  cause  to  be  kept  a  book 
or  register,  upon  which  were  entered  the  name  and 
address  of  persons  calling  at  the  Consulate  to  in- 
quire concerning  military  service,  which  said  book 
or  register  is  hereby  filed  and  made  a  part  of  this 
statement,  and  is  hereby  designated  as  exhibit  "C^ 
hereto.     [56] 

IV. 

10.  That  said  A.  Carnegie  Ross  did,  on  or  about 
March  15th,  1915,  procure  the  services  of  the  defend- 
ants, Ralph  K.  Blair  and  Thomas  Addis,  and  also 
of  one  W.  K.  Harris  (not  now  in  the  United  States), 
who,  at  'San  Francisco,  in  the  State  and  Northern 
District  of  California,  did  the  acts  and  things  now 
herein  set  forth  as  done  by  them. 

11.  That  defendants  Blair  and  Addis,  and  said 
Harris,  on  March  18th,  1915,  rented  and  furnished 
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room  50  of  the  Sherwood  Building,  at  21  Pine  Street, 
in  the  City  and  County  of  San  Francisco,  as  an 
office,  under  the  name  of  the  "British  Friendly  As- 
sociation," said  furniture  being  rented  from  the 
Indianapolis  Furniture  Company. 

12.  That  on  May  27th,  1915,  said  defendants  Blair 
and  Addis  removed  said  office  to  68  Fremont  Street, 
in  said  City  and  County  of  San  Francisco,  and  re- 
turned said  furniture. 

13.  That  one  W.  K.  Harris  was  in  charge  of  said 
office  until  its  removal  aforesaid,  after  which  de- 
fendant Ralph  K.  Blair  was  in  charge  thereof. 

14.  That  letter-heads  were  printed  for  the  use 
of  said  British  Friendly  Association,  and  the  same 
were  used  by  said  Harris  to  the  knowledge  of 
defendants  Blair  and  Addis  in  its  correspondence, 
and  other  business  transactions,  one  of  which  said 
letter-heads,  together  with  one  of  the  letters  of  said 
association,  are  hereto  annexed  and  made  a  part 
hereof,  and  hereby  designated  as  exhibit '*D"  hereto. 

15.  That  the  British  Friendly  Association  was 
an  unincorporated  concern,  and  was  organized  with 
the  consent  of  the  above-named  Consul-General,  and 
was  composed  of  the  said  two  defendants  Blair  and 
Addis,  and  said  Harris. 

16.  That  the  expenses  of  said  organization  w^ere 
paid  [57]  from  the  funds  of  the  British  Govern- 
ment, through  said  Consul-General. 

17.  That  said  British  Friendly  Association  had 
no  other  business,  and  was  organized  for  no  other 
purpose  than  to  facilitate  the  transportation  to  New 
York  of  British  subjects,  sound  in  body  and  limb. 
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18.  That  when  said  association  opened  its  office 
at  21  Pine  Street,  the  said  register  above  referred  to, 
was,  by  said  Consul-General,  to  the  knowledge  of 
defendants  Blair  and  Addis,  temporarily  entrusted 
to  said  W.  K.  Harris,  accompanied  by  the  following 
instructions,  to  wit : 

"1.     To  send  only  British  subjects  who  had 
had  military  training. 

2.  To  make  no  engagements  of  any  descrip- 
tion whatever. 

3.  To  give  no  pay  or  advance. 

4.  To  make  no  solicitation. 

5.  Not  to  send  more  than  50  men  at  a  time. 

6.  To  require  such  proof  of  British  nation- 
ality as  such  men  are  usually  able  to  give. 

7.  They  were  to  give  no  information  as  to 
pay,  allotments,  etc. 

8.  The  men  were  to  be  examined  to  see  if 
they  were  physically  suitable." 

And  said  register  continuously  remained  in  the  pos- 
session of  said  Harris  until  on  or  about  May  27th, 
1915,  when  it  it  was  turned  over  by  him,  to  the 
defendant  Blair  in  whose  possession  said  register 
remained  until  returned  by  said  Blair  to  said  Con- 
sul-General, and  by  him  voluntarily  offered  for  the 
purpose  of  this  Agreed  Statement  of  Facts.  Said 
Harris  left  the  State  of  California  on  May  27th^ 
1915. 

19.  That  said  Harris,  to  the  knowledge  of  de- 
fendants Blair  and  Addis,  caused  to  be  opened  cor- 
respondence and  communications  with  the  parties 
named  on  said  register. 
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20.  That  the  said  Consul-General,  and  the  at- 
taches of  said  Consulate,  referred  inquiring  indi- 
viduals to  the  defendant  [58]  Ralph  K.  Blair, 
giving  them  the  street  number  of  said  British 
Friendly  Association. 

21.  That  there  was  printed  for  the  use  of  said 
British  Friendly  Association  blank  receipts  in  a 
form  as  follows : 

$ iSan  Francisco, ,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San    Francisco    awaiting    departure    and 
$9.10  for  sustenance  during  trip  to  New  York. 


Also  blank  cards  in  a  form  as  follows.* 

Name No 

Address Age, 

Birthplace 

Present  occupation 

Previous   occupation   and   experience   at   home   or 

elsewhere 

Have  you  any  family  here  ? 

22.  That  on  May  6th,  1915,  the  defendant  Blair, 
with  funds  of  the  British  Government,  furnished 
through  the  Consul-General  as  aforesaid,  purchased 
eight  tourist  railroad  tickets'  through  the  firm  of 
Thos.  Cook  &  Sons,  a  corporation,  over  the  Santa  Fe 
Railway  and  connecting  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $516.80. 

23.  That  on  May  18th,  the  defendant  Blair,  with 
funds  of  the  British  Government  furnished  through 
the  Consul-General  as  aforesaid,  purchased  twelve 
tourist  tickets   through   the  firm  of   Thos.  Cook  & 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

ELIZABETH  KNUDSEN, 

Plaintiff, 

vs. 
DOMESTIC    UTILITIES    MANUFACTURING 
COMPANY    (a  Corporation),  EDWIN  R. 
CROOKER,  HARRY  L.  CROOKER,  LOU- 
ISE E.  CROOKER,  W.  P.  ELLIS  and  F.  W. 

STERLING, 

Defendants. 

Affidavit  of  Martin  L.  Sugarman  in  Support  of 
Application  for  Order  of  Arrest  of  Defendants. 

State  of  California, 

County  of  Los  Angeles, — ss. 

Martin  L.  Sugarman,  being  first  duly  sworn,  on 
oath  deposes  and  says:  That  on  the  23d  day  of  Janu- 
ary, 10115,  he  visited  the  Marsh-Strong  Building,  at 
the  southwest  corner  of  Ninth  and  Main  Streets,  in 
the  City  of  Los  Angeles,  State  of  California,  for  the 
purpose  of  ascertaining  the  whereabouts  of  the  of- 
fices of  Domestic  Utilities  Manufacturing  Company; 
that  he  examined  very  carefully  the  "directory  of 
tenants"  in  thie  lobby  of  said  building  and  that  said 
directory  did  not  disclose  the  name  of  the  Domestic 
Utilities  Manufacturing  Company. 

Affiant  further  says  that  on  the  22d  day  of  Janu- 
ary, 1915,  he  had  a  conversation  with  one  Frank 
Reeves,  at  the  office  of  said  Reeves,  1112  and  1114 
Marsh-Strong   Building,   Los   Angeles,     [63]     and 


vs.  Elizabeth  Knudsen.  67 

that  said  Frank  Reeves  stated  to  said  affiant  that 
one  Edwin  R.  Crooker  was  at  the  time  of  said  con- 
versation in  England. 

In  said  conversation  said  Reeves  stated  to  said 
affiant  that  he  had  been  connected  with  Domestic 
Utilities  Manufacturing  Company  in  its  clothes- 
washer  business  and  was  still  connected  with  said 
business  and  with  said  Edwin  R.  Crooker;  that  the 
Domestic  Utilities  Manufacturing  Company  in  their 
clothes-washer  business  had  in  fact  nothing  to  sell, 
except  paper  and  that  it  had  no  commodity  to  place 
in  the  hands  of  its  agents ;  that  he,  the  said  Reeves, 
had  a  proposition  that  he  was  going  to  put  on  the 
market  and  that  would  beat  the  Crooker  Clothes- 
Washers  Proposition  300%.  Said  Reeves  further 
said  to  said  affiant,  that  Edwin  R.  Crooker  has  made 
two  and  a  half  million  dollars  out  of  the  clothes- 
washer  proposition. 

Affiant  further  says  that  said  Reeves  said  to  affi- 
ant: "I  have  the  brains  of  the  clothes- washer  propo- 
sition now  in  my  company,  F.  W.  Sterling,  who  was 
with  Crooker  in  the  clothes-washer  business  and  who 
was  the  brains  of  that  proposition  is  now  associated 
with  me  in  my  proposition. ' ' 

Affiant  further  says  that  said  Reeves  told  affiant 
that  he,  the  said  Reeves,  had  taken  in  as  much  as 
$3,000.00  in  checks  through  the  mails  in  a  single  day 
while  he  was  in  charge  of  said  clothes-washer  busi- 
ness for  the  Crookers. 

Affiant  further  says  that  said  Frank  Reeves  said 
to  affiant  at  said  time  and  place:  "If  you  want  to 
invest  some  money  in  the  clothes-washer  business  I 
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34  That  for  the  purpose  of  the  orderly  transpor- 
tation of  said  men,  it  was  necessary  to  provide  board 
and  lodging  for  them,  both  pending  physical  exam- 
ination, and  after  examination  and  pending  trans- 
portation; and  such  board  and  lodging  was  accord- 
ingly provided,  and  the  expense  thereof  paid  by  the 
British  Govermnent  in  the  same  way  and  manner 
as  other  expenses  herein  referred  to,  were  paid. 

35.  That  for  this  purpose,  the  defendant  Blair, 
prior  to  the  transportation  of  men  named  in  the  In- 
dictment, made  a  contract  with  a  firm  at  735  Harri- 
son Street,  San  Francisco,  known  as  the  Working- 
men's  Aid,  in  charge  of  a  man  named  Henry  Smith, 
to  board  and  lodge  men  at  the  rate  of  $3.50  per  week. 

36.  Defendant  H.  C.  Lane,  claiming  to  act  for  and 
on  behalf  of  defendant  Blair,  also  made  arrange- 
ments with  a  Mrs.  Lee  of  735A  Harrison  Street,  San 
Francisco,  to  lodge  men— as  many  as  20  or  25  at  a 
time— at  $1.25  each  per  week. 

37.  That  some  of  the  men  named  in  the  Indict- 
ment, boarded  and  lodged  at  these  places  and  the 
expense  was  paid  by  the  British  Government  in  the 
same  way  and  manner  as  other  expenses  herein  re- 
ferred to,  were  paid.     [61] 

38.  That  an  unknown  person  at  certain  times 
stood  near  the  entrance  at  68  Fremont  Street,  in 
the  City  and  County  of  San  Francisco,  and  in- 
structed applicants  as  to  the  necessary  requirements 
before  they  could  be  transported;  but  it  is  admitted 
that  if  Blair  and  Addis  took  the  stand  and  testified 
herein  under  oath,  they  would  testify  that  the  same 
was  done  without  their  knowledge  or  authority. 
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39.  That  the  defendant  Kenneth  Croft  was  the 
party  designated  by  said  defendant  Blair  to  hold  the 
tickets  and  sustenance  money  upon  the  transporta- 
tion of  the  twenty-seven  men  (the  parties  named  in 
the  Indictment  being  among  said  twenty-seven 
men)  who  left  on  June  16th,  1915,  destined  for  New 
York.  That  one  Seamens  performed  a  similar  ser- 
vice on  a  prior  occasion. 

40.  That  the  sum  of  $9.10  advanced  to  each  man 
was  not  paid  to  said  men  direct,  but  was  delivered 
in  bulk  to  defendant  Croft  who  gave  it  out  50'  cents 
and  $1.00  at  a  time  on  the  trip  as  they  journeyed 
to  New  York. 

41.  The  party  was  detained  at  Chicago  by  special 
agents  of  the  United  States,  but  after  being  inter- 
viewed by  those  officials  the  party  proceeded  to  New 
York,  and  while  in  Chicago,  defendant  Cl"oft  sent 
the  following  telegrams  that  were  received  by  de- 
fendant Blair.: 

Chicago,  111.,  19-1121,  A.  M. 
^'B146  Ch  22. 
R.  K.  Blair: 

British  Friendly  Ass.,  68  Fremont,  San 
Francisco. 
Held  up  here  by  federal  authorities  for  inves- 
tigation; need  further  funds  for  parties    suste- 
nance ;  wire  hundred,  room  eight  five  nine.  Fed- 
eral Building. 

KENNETH  CROFT/' 
^'297  D  11  Collect. 
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Chicago,  Ills.,  412  P.  M.  19. 
E.  K.  Blair: 

British  Friendly  Association. 
Sixty-eight  Fremont  Street,  San  Fran- 
cisco, Calif. 
Party  twenty-three  strong  proceeded  New  York 
three  P.  M.     Following  later. ' ' 
[62] 

SR,  Chicago,  Ills.,  June  20, 1915. 
^'0274  CHVN  5  0NL. 
R.  K.  Blair: 

68  Fremont  St.,  San  Francisco,  Cal. 
Looked  for  word  responding  by  wires  report- 
ing detention  and  final  satisfactory  dispatch  of 
party;  papers  here  full  of  matter  and  news  sent 
New  York  mentiontag  me  prominently  making 
procedure  through  New  York  impossible  for 
me  owing  to  personal  matter  I  spoke  about, 
consequently  remaining  here  till  can  make  ar- 
rangements; will  write  fully. 

CROFT.     1047P." 

42.  That  this  party  of  men  arrived  in  New  York 
on  June  22d,  1915. 

43.  Later,  and  on  the  next  day,  some  of  this  party 
appeared  before  a  man  called  Captain  Roche  at  the 
British  Consulate  at  17  State  Street,  in  New  York, 
where  a  second  physical  examination  was  had  and 
where  those  passing  this  examination,  were  handed 
an  empty  envelope  similar  to  the  one  hereto  at- 
tached and  marked  exhibit  ''G,"  which  was  to  be 
exchanged  at  the  dock  for  a  steamship  ticket  to 
Liverpool,  England. 
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44.  That  all  British  soldiers  and  seamen,  whether 
Colonial  or  otherwise,  receive  a  daily  pay  and  may 
receive  pensions  and  allotments  after  service  is  ter- 
minated. These  facts  were  known  both  to  the  de- 
fendants and  to  the  transported  men,  except  that 
said  rate  of  daily  pay,  or  whether  the  same  had  been 
increased,  was  not  known  to  any  of  the  defendants. 

45.  It  was  a  fact  that  the  defendants  Blair  and 
Addis  supposed,  believed  and  presumed  that  the 
transported  men  would  enlist  in  the  military  or  naval 
service  of  Great  Britain,  and  it  was  the  individual 
intent  of  a  majority  of  said  transported  men,  to  en- 
list in  such  service. 

46.  The  party  named  in  the  Indictment  as  Frank 
G.  Cook,  was  an  American  citizen,  but  never  was  in 
the  military  or  naval  service  of  Great  Britain,  and 
he,  the  said  Frank  G.  Cook  falsely  stated  to  said 
defendants  Blair  and  Addis  that  he  was  a  British 
subject,  born  in  Dublin,  Ireland;  that  he  had  served 
in  the  Summerset  [63]  Light  Infantry,  a  military 
organization,  in  the  military  service  of  Great  Brit- 
ain, and  he,  the  said  Frank  G.  Cook,  while  detained 
at  Chicago  by  the  officials  of  the  United  States  as 
aforesaid,  falsely  stated  to  them  that  he  was  a 
British  subject  born  in  St.  Johns,  New  Brunswick, 
Dominion  of  Canada,  and  that  he  had  served  as  a 
soldier  in  the  Canadian  Dragoons,  a  military  organi- 
zation, in  the  military  service  of  Great  Britain. 

47.  William  Stables  was,  at  the  time  of  his  trans- 
portation, an  enlisted  man  of  the  American  army, 
but  was  a  British  subject  and  he  stated  to  the  de- 
fendants Blair  and  Addis  that  he  had  served  as  a 
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soldier  in  the  4tli  King's  Royal  Lancaster  Regiment, 
a  military  organization,  in  the  military  service  of 
Great  Britain,  and  falsely  represented  that  his  oc- 
cupation at  that  time  was  the  civilian  occupation  of 
a  painter,  and  that  his  residence  at  that  time  was 
Pengrove,  California,  and  the  fact  that  he,  the  said 
WiUiam  Stables,  was  at  that  time  a  soldier  in  the 
American  army,  was  concealed  hy  him,  and  was 
wholly  unknown  to  said  defendants. 

48.  Robert  Johnson  was  formerly  an  enlisted 
man  of  the  American  navy  under  the  name  of  Wat- 
son, but  is  a  British  subject,  and  was  a  deserter  from 
the  British  navy. 

49.  AH  other  parties  named  in  the  Indictment 
are,  so  far  as  known,  British  subjects. 

50.  The  defendants  are  each  British  subjects, 
but  none  of  them  are  Reserves. 

51.  That  the  funds  advanced  were  by  check  of  A. 
Carnegie  Ross  upon  an  account  at  the  Canadian 
Bank  of  Commerce  of  San  Francisco,  and  made  pay- 
able to  either  Ralph  K.  Blair  or  the  defendant  Blair- 
Murdock  &  Co.,  a  corporation. 

52.  That  defendant  Blair  deposited  some  of  the 
funds  in  his  own  name  at  the  Bank  of  California,  a 
San  Francisco  corporation,  [64]  and  some  in  the 
name  of  Blair-Murdock  &  Co.,  at  the  same  bank,  and 
checked  on  the  accounts  accordingly. 

53.  That  no  other  proof  of  the  military  or  naval 
service  of  the  men  whose  names  appear  in  the  Indict- 
ment, was  required  or  produced,  than  what  appears 
from  the  statement  furnished  by  said  men  and  ap- 
pearing on  the  cards  herewith,  and  designated  ex- 
hibit "F." 
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54.  In  the  following  countries :  The  German  Em- 
pire, the  French  Republic,  the  Austria-Hungary 
Monarchy,  the  Kingdom  of  Italy,  the  Russian  Em- 
pire, and  the  Kingdom  of  Bervia,  there  are  now,  and 
at  all  the  times  in  the  Indictment  mentioned  were, 
laws  enforced  for  the  compulsory  service  of  their 
subjects  in  their  armies  and  navies,  and  the  subjects 
of  those  countries  in  the  United  States  of  America, 
have  heretofore,  and  during  the  times  in  said  Indict- 
ment mentioned,  returned  freely  from  the  United 
States  of  America  to  their  countries  for  military  ser- 
vice as  required  by  their  respective  laws,  and  have 
been  aided  and  assisted  thereunto  by  their  respective 
Consular  and  diplomatic  officers. 

55.  At  none  of  the  times  mentioned  in  said  Indict- 
ment, was  it  expressly  said  by  defendants,  or  any 
of  them,  in  words  to  any  of  the  men  transported  to 
New  York,  that  they,  the  said  transported  men, 
should  enlist  or  enter  themselves  in  the  service  of 
Great  Britain  as  solidiers,  sailors  or  marines. 

56.  Nothing  herein  contained  is,  or  shall  be,  con- 
strued as  any  waiver,  surrender,  qualification,  lim- 
itation, or  restriction  of  the  right  to  remove  this 
cause  by  writ  of  error  to  an  Appellate  Court;  but  on 
the  contrary,  such  right  to  remove  this  cause  to  an 
Appellate  Court  by  writ  of  error,  shall  be  and     [65] 
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is  hereby  preserved  in  all  respects. 

THE  UNITED  STATES  OF  AMERICA, 
By  JNO.  W.  PRESTON, 
United  States  Attorney. 
ALL    OF    THE    DEFENDANTS     (except 

THOMAS  ADDIS), 
By  J.  J.  DUNNE,  WRIGHT  &  WRIGHT 
&  STETSON, 

Their  Attorneys. 
THOMAS  ADDIS, 
By  HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

His  Attorneys. 

[Endorsed]:  Presented  in  open  court  and  filed 
Oct.  18,  1915.  W.  B.  Maling,  Clerk.  By  Lyle  S. 
Morris,  Deputy.     [66] 


At  a  stated  term  of  the  District  Court  of  the  United 
(States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Thursday,  the  21st  day  of  October,  in 
the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen.  Present:  The  Honorable 
MAURICE  T.  DOOLING,  District  Judge. 

UNITED  STATES  OF  AMERICA 

vs. 

BLAIR-MURDOCK  CO.,  etc.  et  al. 

Order  Submitting  Motion  to  Instruct  Jury  to  Acquit. 

This  case  came  on  regularly  this  day  for  hearing, 
before  the  Court  and  in  the  absence  of  the  jury,  on 
the  motion  of  defendants  for  instruction  to  the  jury 
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impaneled  herein  to  acquit  defendants  herein.  Said 
defendants  were  present  in  court  with  their  re- 
spective attorneys,  J.  J.  Dunne,  Esq.,  Henry  G.  W. 
Dinkelspiel,  Esq.,  J.  R.  Jones,  Esq.,  and  Allen  G. 
Wright,  Esq.,  and  John  W.  Preston,  Esq.,  was  pres- 
ent as  United  States  Attorney.  Said  motion  was 
then  argued  by  Mr.  Dunne  and  Mr.  Preston  and 
ordered  submitted.     [67] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room hereof,  in  the  City  and  County  of  San 
Francisco,  on  Wednesday,  the  27th  day  of  Oc- 
tober, in  the  year  of  our  Lord,  one  thousand  nine 
hundred  and  fifteen.  Present:  The  Honorable 
MAURICE  T.  DOOLING,  District  Judge. 

No.  5750. 

UNITED  STATES  OF  AMERICA 

vs. 

BLAIR^MURDOCK  CO.,  etc.,  et  al. 

Minutes  of  Verdicts,  etc. 

In  this  case  the  defendants  herein  Blair-Murdock 
Company  (by  its  Attorney),  Ralph  K.  Blair,  Thomas 
Addis,  Harry  G.  Lane,  Kenneth  Cj^oft  and  C.  D. 
Lawrence  were  present  in  court  with  their  respect- 
ive attorneys,  J.  J.  Dunne,  Henry  G.  W.  Dinkelspiel, 
John  R.  Jones  and  Allen  G.  Wright,  Esqrs.,  and 
John  W.  Preston,  Esq.,  was  present  as  United  States 
Attorney.  The  jury  heretofore  impaneled  and 
sworn  to  try  said  defendant  was  Likewise  present  in 
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court  and  upon  being  called  all  twelve  (12)  Jurors 
answered  to  their  names  and  were  found  to  be  pres- 
ent. Thereupon,  the  Court  ordered  that  the  Motion 
to  instruct  Jury  herein  to  acquit  the  defendants 
herein  be,  and  the  same  is  hereby,  granted  as  to  de- 
fendants Blair-Murdock  Company,  C.  D.  Lawrence, 
Harry  G.  Land  and  Kenneth  Croft;  and  granted  as 
to  defendants  Ralph  K.  Blair  and  Thomas  Addis, 
only  as  to  the  Second  Count  of  the  Lidictment 
herein;  and  that  said  Motion  be,  and  the  same  is 
hereby  denied  as  to  the  First  Count  of  the  Lidict- 
ment as  to  said  defendants  Blair  and  Addis.  The 
Court  then  proceeded  to  instruct  the  said  Jury  as  ta 
their  Verdicts  herein  and  after  being  so  instructed,, 
without  leaving  the  jury-box,  returned  their  Verdicts 
at  10  o'clock  and  55  minutes  A.  M.,  which  were  in. 
writing,  and  which  said  Verdicts  the  Court  ordered 
filed  and  recorded  and  which  were  in  the  words  fol- 
lowing, to  wit: 

**We,  the  Jury,  find  the  defendants  at  the  Bar, 
Blair-Murdock  Company,  C.  D.  Lawrence,  Harry 
G.  Lane  and  Kenneth  Cl'oft,  Not  Guilty. 

WM.  H.  LEAHY, 

Foreman." 
"We,   the  Jury,   find   Ralph   K.    Blair   and 
Thomas  Addis,  the  defendants,  at  the  Bar  Guilty 
on  the  First  Count  of  the  Lidictment  and  Not 
Guilty  on  the  Second  Count  of  the  Lidictment. 

WM.  H.  LEAHY, 
Foreman." 
Thereupon  after  hearing  counsel  for  respective 
parties,  the  Court  ordered  that  this  case  be,  and  the 
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same  is  hereby,  continued  until  October  30th,  1915, 
for  the  pronouncing  of  Judgments  as  to  said  defend- 
ants Blair  and  Addis  and  that  said  defendants  go  at 
large  upon  the  Bonds  heretofore  filed  for  their  ap- 
pearance herein  until  said  time.  Further  ordered 
that  the  defendants  Blair-Murdock  Company,  C.  D. 
Lawrence,  Harry  G.  Lane  and  Kenneth  Croft  be,  and 
they  are  hereby,  discharged  and  that  they  go  hence 
without  day  as  to  the  Indictment  herein  against 
them. 


[68] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

UNITED  STATES  OF  AMERICA, 

vs. 

BLAIR-MURDOCK     COMPANY,     RALPH     K. 
BLAIR  et  als. 

Verdict. 
We,    the    jury,    find    RALPH    K.    BLAIR    and 
THOMAS  ADDIS,  the  defendants  at  the  bar,  Guilty 
on  the  First  Count  of  the  Indictment,  and  Not  Guilty 
on  the  Second  Count  of  the  Indictment. 

WM.  H.  LEAHY, 
Foreman. 

[Endorsed]:  Filed  Oct.  27,  1915.  At  10  o'dock, 
and  55  minutes,  A.  M.  W.  B.  Maling,  Clerk.  By 
Lyle  S.  Morris,  Deputy  Clerk.     [69] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOGK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  a.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 

Motion  for  a  New  Trial  of  the  Above -entitled  Cause. 
Now  come  the  above-named  defendants  Ralph  K. 
Blair  and  Thomas  Addis,  and  move  the  above- 
entitled  Court  to  vacate,  set  aside  and  annul  the  ver- 
dict heretofore,  on  October  27th,  1915,  given,  made, 
rendered  and  entered  in  the  above-entitled  action, 
in  favor  of  the  United  States  of  America,  and  against 
these  defendants,  and  each  of  them,  and  to  grant  a 
new  trial  to  these  defendants,  and  to  each  of  them,  of 
the  above-entitled  action  upon  the  following 
grounds  and  for  the  following  causes,  each  of  which 
materially  affects  the  substantial  rights  of  these  de- 
fendants, and  of  each  of  them,  namely : 

1.  Said  Court  has  no  jurisdiction  of  the  subject 
matter  of  the  above-entitled  action. 

2.  Neither  the  Indictment  herein,  nor  any  count 
thereof,  states  any  crime  or  offense  against  the  laws 
of  the  United  States;  and  in  this  behalf  these  de- 
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f endants  and  each  of  them,  hereby  make  express  and 
special  reference  to  the  reasons  and  grounds  set  forth 
in  the  motion  to  quash  and  demurrer  now  on  file  in 
the  above-entitled  [70]  action,  and  make  those 
reasons  and  grounds  a  part  of  this  motion  as  fully  as 
if  the  same  had  been  incorporated  at  length  herein. 
3.  The  "agreed  statement  of  facts"  now  on  file  in 
this  criminal  action  fails  to  state  facts  sufficient  to 
authorize  or  sustain  any  instruction  to  find,  or  any 
finding,  that,  at  any  time  or  place,  any  conspiracy, 
whether  as  alleged  in  the  indictment  on  file  herein 
or  in  either  count  thereof,  or  on  the  part  of  any  two 
of  the  defendants  named  herein,  or  otherwise  to  hire 
and  retain,  or  to  hire  or  retain,  any  person  or  persons 
w^hatever,  within  the  territory  of  the  United  States, 
to  go  beyond  the  limits  and  jurisdiction  of  the  United 
States  with  the  intent  on  the  part  of  any  such  per- 
son or  persons  to  enlist  and  enter,  or  enlist  or  enter 
in  the  service  of  any  foreign  prince,  and/or  with  the 
intent  on  the  part  of  said  defendants,  or  of  any  two 
of  them,  or  of  any  of  them,  that  any  such  person  or 
persons  should  be  enlisted  and  entered,  or  enlisted 
or  entered  in  the  service  of  any  foreign  prince,  as  a 
soldier,  or  as  a  marine  or  seaman  on  board  a  vessel 
or  vessels  of  war  of  any  foreign  prince  whatever; 
and  that  said  "agreed  statement  of  facts"  fails  to 
state  facts  sufficient  to  authorize  or  sustain  any  in- 
struction to  find,  or  any  finding,  that  any  hiring  and 
retaining,  or  hiring  or  retaining,  whether  as  alleged 
in  said  Indictment  or  in  either  count  thereof,  or 
otherwise,  was  done  or  performed  by  said  defend- 
ants, or  any  one  or  more  of  them. 
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4.  The  aforesaid  ''agreed  statement  of  facts'' 
fails  to  show  any  conspiracy  by  said  defendants  as 
alleged  in  said  Indictment,  oi  in  either  count  thereof, 
or  any  conspiracy  upon  the  part  of  any  two  or  more 
of  said  defendants  to  do  or  perform  or  cause  to  be 
done  or  performed  any  act  or  acts  in  order  to  effect 
and  accomplish  ;[71]  any  hiring  and  retaining,  or 
hiring  or  retaining,  as  alleged  in  said  Indictment,  or 
in  either  count  thereof,  or  otherwise. 

5.  The  aforesaid  ''agreed  statement  of  facts'' 
affirmatively  shows  that  said  defendants,  or  any  two 
of  them,  if  they  combined  at  all,  combined  to  do  noth- 
ing except  that  which  by  law  they  were  not  pro- 
hibited from  doing. 

6.  The  aforesaid  "agreed  statement  of  facts"  is 
insufficient  to  justify  or  sustain  any  direction  to  the 
jury  in  this  action,  or  any  verdict  by  said  jury, 
against  the  defendants,  or  any  one  or  more  of  them, 

7.  The  direction  and  charge  of  the  Court  to  the 
jury  in  the  above-entitled  action,  and  the  verdict  of 
said  jury  in  said  action,  against  these  defendants, 
and  each  of  them,  was  and  is  against  and  contrary 
to  law. 

8.  The  direction  and  charge  of  the  Court  to  the 
jury  in  the  above-entitled  action,  and  the  verdict  of 
said  jury  in  said  action,  agaiast  these  defendants, 
and  each  of  them,  is  against  and  contrary  to  the 
aforesaid  agreed  statement  of  facts. 

9.  Nothing  before  this  Court  is  sufficient  to  over- 
come, beyond  all  reasonable  doubt,  the  presumption 
of  innocence  to  which  these  defendants  are,  and  each 
of  them  is,  entitled  by  law. 
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10.  Insufficiency  of  the  evidence  to  justify  the 
aforesaid  verdict  and  any  judgment  entered  thereon. 

11.  The  aforesaid  verdict  and  any  judgment  en- 
tered thereon  is  against  law. 

WHEREFORE,  these  defendants,  and  each  of 
ihem,  pray  that  this  motion  be  granted  according  to 
the  tenor  thereof. 

RALPH  K.  BLAIR, 
THOMAS  ADDIS, 

Defendants. 
J.  J.  DUNNE, 

WRIGHT  &  WRIGHT  &  STETSON, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

Attorneys  for  Defendants.     [72] 
Service  of  the  foregoing  Motion  for  a  New  Trial, 
and  receipt  of  a  copy  thereof,  are  hereby  admitted, 
this  30th  day  of  October,  1915. 

THE  UNITED  STATES  OF  AMERICA, 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco. 

[Endorsed] :  Filed  Oct.  30,  1915.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [73] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  5T50. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 
Motion  in  Arrest  of  Judgment. 

Now  come  Ralph  K.  Blair  and  Thomas  Addis 
above-named  defendants,  and  move  said  Court  to  ar- 
rest judgment  upon  the  indictment  herein  and  upon 
each  and  every  count  in  said  Indictment  contained 
upon  the  following  grounds  and  for  the  following 
reasons,  to  wit : 

I. 

The  above-entitled  Court  has  no  jurisdiction 
herein. 

IL 

It  nowhere  appears  in  or  from  said  Indictment,  or 
any  or  either  of  the  counts  therein  contained,  that 
the  grand  jurors  therein  referred  to  were  charged 
by  any  Court. 

III. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  either  or  any  of  the  counts  therein  con- 
tained, that  the  grand  jurors   therein   referred   to 
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were  ever  impaneled  or  sworn;  or  that  said  grand 
jurors  were  ever  impaneled  or  sworn  for  or  at  the 
term  of  said  court  at  or  during  which  said  Indict- 
ment purports  to  have  been  found  or  filed.     [74] 

IV. 

That  no  offense  against  any  law  of  the  United 
States  is  charged,  set  forth  or  alleged  in  said  Indict- 
ment, or  in  any  count  thereof. 

V. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof  whether  the  foreign  prince 
therein  referred  to  as  the  King  of  Great  Britain  and 
Ireland,  or  his  state,  colony,  district,  people,  nation, 
■commonwealth,  or  government  is  at  war,  or  in  a 
state  of  war  with  any  other  prince  or  foreign  prince, 
or  state,  colony,  district,  or  people,  or  other  nation, 
commonwealth,  government  or  community. 

VI. 

It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether,  if  said  foreign 
prince  therein  referred  to  as  the  King  of  Great 
Britain  or  Ireland,  or  his  state,  colony,  district,  peo- 
ple, nation,  commonwealth,  or  government,  be  at 
war,  or  in  a  state  of  war  with  any  other  prince,  or 
foreign  prince,  or  state,  colony,  district  or  people,  or 
other  nation,  commonwealth,  government  or  com- 
munity, either  said  foreign  prince  in  said  Indictment 
referred  to,  or  his  state,  colony,  district,  people,  na- 
tion, commonwealth,  or  government,  or  such  other 
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prince  or  foreign  prince,  or  state,  colony,  district,  or 
people,  or  other  nation,  commonwealth,  government 
or  community,  is  at  peace,  or  in  a  state  of  peace^ 
with  the  United  States  of  America.' 

VII. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  [75]  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  from  said  Indict- 
ment, or  from  any  of  the  counts  thereof,  that,  at  any 
time  or  place  in  said  Indictment  mentioned  or  in  any 
or  either  of  its  counts  referred  to,  there  was  any  com- 
mon intent  in  which  said  defendants  or  either  of 
them,  and  any  other  person  named  in  said  Indict- 
ment, or  in  any  of  its  counts  participated;  or  that 
there  was  any  meeting  of  the  minds  of  said  defend- 
ants or  either  of  them,  and  any  other  person  named 
in  said  Indictment  or  in  any  of  its  counts  upon  or  as 
to  any  hiring  and  retaining,  or  hiring  or  retaining 
therein  mentioned. 

VIII. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  coimts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  of  what  foreign  prince^ 
or  state,  or  colony,  or  district,  or  people,  or  nation, 
or  commonwealth,  or  government,  or  community,  any 
or  either  of  the  persons  or  person  named  in  said  In- 
dictment, or  in  any  of  its  counts,  were  or  was,  at  the 
time  or  times,  or  place  or  places,  in  said  Indictment, 
and  in  each  of  the  counts  thereof  mentioned,  subjects 
or  citizens  or  a  subject  or  citizen. 

IX. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
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in  or  from  any  or  either  of  the  coimts  thereof,  nor  can 
it  be  ascertained  from  said  Indictment,  or  from  any 
of  the  counts  thereof,  whether  said  defendants,  or 
either  of  them,  or  any  other  person  named  in  said 
Indictment  or  in  any  of  its  counts,  at  the  time  or 
times,  or  place  or  places  in  said  Indictment,  and  each 
of  the  counts  thereof  mentioned,  were  or  was  sub- 
jects or  citizens,  or  a  subject  or  citizen,  of  any  for- 
eign prince,  state,  colony,  district  or  people  with 
which  the  United  States  of  America  was  then  at 
peace.     [76] 

X. 
It  nowhere  appears  in  or  from  said  Indictment,  or 
in  or  from  any  or  either  of  the  counts  thereof,  nor 
can  it  be  ascertained  from  said  Indictment,  or  from 
any  of  the  counts  thereof,  whether  any  of  the  persons 
therein  referred  to  as  having  been  hired  and  re- 
tained, or  hired  or  retained,  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained,  were  or  was,  at 
the  time  and/or  place  of  such  alleged  hiring  and  re- 
taining, or  hiring  or  retaining,  or  at  any  time,  sub- 
jects or  citizens  or  a  subject  or  citizen  of  the  same 
foreign  prince,  state,  colony,  district  or  people  of 
which  said  defendants,  or  either  or  any  of  them, 
were  subjects  or  citizens,  or  was  a  subject  or  citizen; 
and/or  subjects  or  citizens,  or  a  subject  or  citizen, 
of  any  foreign  prince,  state,  colony,  district,  or  peo- 
ple with  which  the  United  States  of  America  was 
then  at  peace ;  and/or  whether  any  of  the  persons  re- 
ferred to  in  said  Indictment,  or  in  any  of  its  counts, 
as  having  been  hired  and  retained,  or  hired  or  re- 
tained, or  to  be  hired  and  retained,  or  to  be  hired  or 
retained,  were  or  was  at  the  time  or  times,  and/or 
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place  or  places  of  such  hiring  and  retaining,  or  hir- 
ing or  retaining,  or  at  any  time  transiently  within 
the  United  States  of  America,  and/or  were  hired 
and  retained,  or  hired  or  retained,  or  "to  be  hired  and 
retained,  or  to  be  hired  or  retained,  to  enlist  and 
enter,  or  enhst  or  enter,  themselves  or  himself  to 
serve  any  foreign  prince,  state,  colony,  district,  or 
people,  on  board  a  vessel  of  war,  letter  of  marque,  or 
privateer,  which  at  the  time  of  the  arrival  within  the 
said  United  States,  was  fitted  and  equipped  as  such. 

XI. 

Said  Indictment  and  each  of  the  counts  thereof  is 
ambiguous,  uncertain,  unintelligible,  vague,  indefi- 
nite, and  insufficient  to  afford  proper  notice  to  said 
defendants,  or  either  of  them,  or  [77]  to  apprise 
them,  or  either  of  them  of  the  facts  of  time,  place 
and  circumstance  of  the  purported  offense  sought  to 
be  alleged  and  charged  therein  against  them,  or  to 
enable  them,  or  either  of  them  to  prepare  their  de- 
fense thereto,  or  to  enable  them,  or  either  of  them  to 
plead  any  judgment  of  said  Court  upon  said  Indict- 
ment, or  upon  any  of  the  counts  thereof,  in  bar  of 
another  or  further  prosecution  of  them  for  the  mat- 
ters and  things  in  said  Indictment  and/or  each  of 
the  counts  thereof  referred  to,  or  to  enable  said 
Court  to  adjudge  whether  the  acts  sought  to  be  al- 
leged in  said  Indictment,  or  in  any  or  either  of  the 
counts  thereof,  constitute  or  amount  to  any  crime  or 
offense  in  law;  and  in  this  behalf  said  defendants 
set  forth  the  particulars  as  follows,  to  wit : 

(a)  Said  defendants  set  forth  and  assign  as 
among  said  particulars  each  and  all  of  the  reasons 
and  groimds  hereinabove  in  this  mofi.on  set  forth  and 
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included  in  the  preceding  paragraphs  hereof  num- 
bered from  I  to  X,  inclusive. 

(b)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
conduct,  if  any,  the  conspiracy  therein  mentioned  in- 
volved, so  as  to  enable  said  Court  to  adjudge  whether 
such  conduct  was  or  is  indictable  or  not. 

(c)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  that  any 
conspiracy,  as  therein  alleged  whether  to  commit  cer- 
tain or  any  offenses  or  offense  against  the  United 
States  was  entered  into  by  any  or  either  of  the  per- 
sons or  person  in  said  Indictment  referred  to;  nor 
does  it  appear  from  said  Indictment,  or  from  any  or 
either  of  the  counts  thereof  that  if  any  offense  of  any 
kind  was  committed  by  any  or  either  of  the  persons 
therein  named,  such  offense  was  anything  [78] 
other  than  offense  committed  by  a  plurality  of  actors. 

(d)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  how  or 
why  or  under  what  circumstances,  if  at  all,  the  acts 
charged  in  said  Indictment  and  in  each  of  the  counts 
thereof  to  have  been  done  in  furtherance  of  the  al- 
leged conspiracy  and  to  effect  and  accomplish  the 
object  thereof  were,  or  any  of  them  was,  in  further- 
ance of  said  conspiracy,  or  done  to  affect  and/or  ac- 
complish the  object  thereof;  nor  does  it  anywhere 
appear  from  said  Indictment,  or  from  either  of  the 
counts  thereof,  what  relation  or  connection,  if  any, 
existed  between  said  acts,  or  any  one  of  them,  re- 
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ferred  to  in  said  Indictment,  and  in  eacli  or  any  of 
the  counts  thereof  and  the  conspiracy  therein  al- 
leged and  charged. 

(e)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom  when, 
if  at  all,  the  hiring  and  retaining,  or  hiring  or  re- 
taining, therein  referred  to  took  place  or  occurred. 

(f )  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  where 
within  the  territory  of  the  United  States,  if  at  all, 
the  hiring  and  retaining,  or  hiring  or  retaining,  in 
said  Indictment,  and/or  in  each  or  any  of  the  couni  s 
referred  to,  took  place  or  occurred;  or  where  at  the 
time  of  said  alleged  hiring  and  retaining,  ot*  hiring 
or  retaining,  the  person  or  persons  alleged  to  liave 
been  hired  and  retained,  or  hired  or  retained,  actu- 
ally were  or  was. 

(g)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  what 
fact  or  facts  constituted  the  alleged  hiring  and  re- 
taining, or  hiring  or  retaining  therein  referred  to, 
[79]  or  are  relied  upon  to  constitute  such  hiring  and 
retaining,  or  hiring  or  retaining. 

(h)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  if  for  or  of  any  person  or  prince,  or  for- 
eign prince,  state,  colony,  district  or  people  any  one 
of  the  persons  alleged  in  said  Indictment  to  have  been 
hired  and  retained,  or  hired  or  retained,  to  enlist 
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and  enter,  or  enlist  or  enter,  as  a  soldier  was  a  sol- 
dier. 

(i)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  either  or  any  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  for  or 
of  whom,  or  for  or  of  any  person  or  prince,  or  for- 
eign prince,  state,  colony,  district,  or  people,  any  one 
of  the  persons  alleged  in  said  Indictment  to  have 
been  hired  and  retained,  or  hired  or  retained,  to  en- 
list and  enter,  or  enlist  or  enter  as  a  marine  and  sea- 
man on  board  a  vessel  of  war,  was  a  marine  and  sea- 
man, or  marine  or  seaman  on  board  a  vessel  of  war. 

(j)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  from  or  in  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  whether 
any  one  of  the  persons  referred  to  in  said  Indict- 
ment, was  hired  and  retained,  or  hired  or  retained, 
or  to  be  hired  and  retained  or  to  be  hired  or  retained, 
to  enlist  and  enter  the  service  of  any  foreign  prince 
as  a  marine  or  as  a  seaman. 

(k)  It  nowhere  appears  in  or  from  said  Indict- 
ment, or  in  or  from  any  or  either  of  the  counts 
thereof,  nor  can  it  be  ascertained  therefrom,  upon 
whose  or  what  vessel  of  war  any  one  of  the  persons 
referred  to  in  said  Indictment,  was  hired  and  re- 
tained, or  hired  or  retained,  or  to  be  hired  and  re- 
tained, or  to  be  hired  or  retained  to  enlist  and  enter. 
[80] 

XII. 

And  as  to  and  against  the  FIRST  COUNT  in  said 
Indictment  contained  said  defendants  here  repeat, 
set  forth  and  allege  each  and  all  of  the  grounds  and 
reasons  and  matters  and  things  set  forth  and  alleged 
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in  the  foregoing  paragraphs  niunbered  from  I  to  XI, 
inclusive,  and  pray  that  the  same  be  taken  and 
deemed  to  be  applied  to  and  directed  against  said 
FIEST  COUNT;  and  further  pray  that  for  the 
grounds  and  reasons  and  matters  and  things  in  said 
paragraphs  set  forth  and  alleged  that  this  motion 
in  arrest  of  judgment  upon  said  FIRST  COUNT  be 
granted. 

WHEREFORE,  these  defendants  respectfully 
pray  that  judgment  upon  said  Indictment  and  upon 
the  first  count  therein  contained  be  arrested  by  said 
court,  that  the  above-entitled  action  be  dismissed, 
that  said  defendants  and  each  of  them  be  acquitted 
and  discharged,  and  that  the  bail  of  said  defendants, 
and  each  of  them  herein,  be  exonerated. 
J.  J.  DUNNE, 

WRIGHT  &  WRIGHT  &  STETSON, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

Attorneys  for  Said  Defendants. 
Service  of  the    foregoing   Motion   in   Arrest    of 
Judgment,  and  receipt  of  a  copy  thereof,  are  hereby 
admitted,  this  30th  day  of  October,  1915. 

THE  UNITED  STATES  OF  A:MERICA. 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco. 

[Endorsed] :  Filed  Oct.  30,  1915.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [81] 
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In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

Convicted  of  Conspiring  to  Hire  and  Retain  Men  to 
Go  Beyond  Limits  of  the  United  States  to  En- 
list in  Service  of  Foreign  Prince. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

RALPH  K.  BLAIR  and  THOMAS  ADDIS. 

Judgment  on  Verdict  of  G-uilty  on  the  First  Count 
of  the  Indictment  and  Not  G-uilty  on  the  Second 
Count  of  the  Indictment. 

Now,  on  this  30th  day  of  October,  A.  D.  1915,  the 
defendants  Ralph  K.  Blair  and  Thomas  Addis,  in 
their  own  proper  persons  and  with  their  counsel,  J.  J. 
Dunne,  Esq.,  Henry  G.  W.  Dinkelspiel,  Esq.,  John 
R.  Jones,  Esq.,  and  Allen  G.  Wright,  Esq.,  being 
present  in  open  court,  come  John  W.  Preston,  Esq., 
United  States  Attorney,  and  move  the  Court  that 
Judgment  be  pronounced  in  this  cause;  whereupon 
the  defendants  were  duly  informed  by  the  Court  of 
the  nature  of  the  Indictment  filed  on  the  8th  day  of 
July,  A.  D.  1915,  charging  them  with  conspiring  to 
hire  and  retain  men  to  go  beyond  limits  of  the 
United  States  to  enlist  in  service  of  foreign  prince; 
of  their  arraignment  and  plea  of  Not  Guilty ;  of  their 
trial  and  the  verdict  of  the  Jury  on  the  27th  day  of 
October,  A.  D.  1915,  to  wit : 

'*We,    the  Jury,  find  Ralph  K.   Blair   and 
Thomas  Addis,  the  defendants  at  the  bar.  Guilty 
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on  the  first  count  of  the   Indictment   and   Not 
Guilty  on  the  second  Count  of  the  Indictment. 

WM.  H.  LEAHY, 

Foreman." 
The  defendants  were  then  asked  if  they  had  any 
legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  them,  and  no  sufficient  cause  being 
shown  or  appearing  to  the  Court,  and  the  Court  hav- 
ing denied  a  Motion  for  New  Trial  and  a  Motion  in 
arrest  of  Judgment;  thereupon  the  Court  rendered 
its  Judgment : 

THAT  WHEREAS,  the  said  Ralph  K.  Blair  and 
Thomas  Addis  having  been  duly  convicted  in  this 
court  of  the  crime  of  conspiring  to  [82]  hire  and 
retain  men  to  go  beyond  limits  of  the  United  States 
to  enlist  in  service  of  a  foreign  prince : 

IT  IS  THEREFORE  ORDERED  AND  AD- 
JUDGED that  the  said  Ralph  K.  Blair  and  Thomas 
Addis  each  pay  a  fine  in  the  sum  of  One  Thousand 
($1,000.00)  Dollars ;  that  in  default  of  the  pajTnent 
of  said  fine  that  the  said  Ralph  K.  Blair  and  Thomas 
Addis  each  be  imprisoned  until  said  fine  be  paid  or 
imtil  they  be  otherwise  discharged  by  due  course  of 
law. 

JUDGMENT  ENTERED  this  30th  day  of  Octo- 
ber, A.  D.  1915. 

W.  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk.     [83] 
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At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  Court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Saturday,  the  30th  day  of  October, 
in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen.  Present:  the  Honorable 
MAURICE  T.  DOOLING,  District  Judge. 
No.  5750. 

UNITED  STATES  OF  AMERICA 

vs. 

BLAIR-MURDOCK  CO.,  etc.   et  al. 

Minutes  of  Judgment. 

This  case  came  on  regularly  this  day  for  the  pro- 
nouncing of  Judgment  upon  the  defendants  Ralph 
K.  Blair  and  Thomas  Addis.  Said  defendants  were 
present  in  court  with  their  attorneys  J.  J.  Dunne, 
Henry  G.  W.  Dinkelspiel,  John  R.  Jones  and  Allen 
G.  Wright,  Esqrs.,  and  John  W.  Preston,  Esq.,  was 
present  as  United  States  Attorney.  Thereupon  Mr. 
Dunne,  on  behalf  of  said  defendants,  presented  and 
filed  a  Motion  for  a  new  trial  upon  said  Indictment 
as  to  each  of  said  defendants,  and  after  hearing  Mr. 
Dunne  and  Mr.  Preston,  the  Court  ordered  that  said 
Motion  be,  and  the  same  is  hereby,  denied,  and  to 
which  ruling  Mr.  Dunne  then  and  there  excepted  and 
then  presented  and  filed  a  Motion  in  Arrest  of  Judg- 
ment as  to  each  of  said  defendants  and  which  Motion 
the  Court  likewise  ordered  denied  and  to  which  rul- 
ing Mr.  Dunne  then  and  there    likewise    excepted. 
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Thereupon,  after  hearing  Mr.  Dunne  and  Mr.  Pres- 
ton, said  defendants  Blair  and  Addis  were  called  for 
Judgment  and  asked  if  they  had  any  legal  cause  to 
show  why  Judgment  should  not  be  pronounced 
herein  against  them  and  no  sufficient  cause  being 
shown  or  appearing  to  the  Court  why  such  Judg- 
ment should  not  be  entered,  the  Court  ordered  that 
each  of  said  defendants  pay  a  fine  in  the  sum  of  One 
Thousand  ($1,000)  Dollars  each,  and  in  default  of 
the  payment  of  said  fines,  said  defendants,  or  either 
of  them,  be  imprisoned  in  the  County  Jail  of  the 
County  of  San  Francisco,  State  of  California,  until 
said  fine,  or  fines,  are  paid,  or  until  they,  or  either  of 
them,  be  discharged  by  due  process  of  law.  There- 
upon Mr.  Dunne  presented  and  filed  Notice  of  Ap- 
peal from  said  Judgments  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit;  Peti- 
tion for  Writ  of  Error ;  and  Assignment  of  Errors ; 
and  after  considering  the  same,  the  Court  ordered 
that  said  Writ  of  Error  be,  and  the  same  is  hereby, 
allowed  and  that  defendants  be  admitted  to  bail  upon 
said  Writ  of  Error  in  the  sum  of  Two  Thousand 
($2,000)  Dollars,  each,  and  that  the  Bond  for  Costs 
as  to  said  Writ  be,  and  the  same  is  hereby,  fixed  in 
the  sum  of  Five  Hundred  ($500)  Dollars.  Further 
ordered  that  the  Supersedeas  Bond  as  to  Ralph  K^ 
Blair,  likewise  presented,  be,  and  the  same  is  hereby^ 
approved.  Further  ordered  that  defendants  herein 
have  until  and  including  the  10th  day  of  November, 
1915,  within  which  to  prepare,  serve  and  file  their 
proposed  Bill  of  Exceptions  upon  said  Writ  of 
Error.     [84] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
BLAIR^MURDOCK  COMPANY  (a  Corporation), 
RALPH    K.    BLAIR,    THOMAS    ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 

Bill  of  Exceptions  on  Behalf  of  Defendants,  Ralph 
K.  Blair  and  Thomas  Addis,  Plaintiffs  in  Error 
Herein. 
BE  IT  REMEMBERED  that  heretofore,  and  on 
the  8th  day  of  July,  1915,  the  Grand  Jury  of  the 
United  States  in  and  for  the  Northern  District  of 
California,  did  find  and  return  into  the  above- 
entitled  court  its  Indictment  against  the  above- 
named  defendants,  Ralph  K.  Blair  and  Thomas 
Addis,  and  others,  and  thereafter  the  said  defend- 
ants, Ralph  K.  Blair  arid  Thomas  Addis,  appeared 
in  said  court,  and,  upon  being  called  to  plead  to  said 
Indictment,  filed  in  said  cause  and  court  and  inter- 
posed to  said  Indictment,  each  for  himself  and  not 
the  one  for  the  other,  his  Motion  to  Quash  said  In- 
dictment, as  shown  by  the  judgment-roll  and  record 
herein:  That  thereupon,  and  after  argument  of  said 
Motion  to  Quash  said  Indictment,  the  said  Court 
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denied  the  same,  to  which  ruling  said  defendants 
Ralph  K.  Blair  and  Thomas  Addis,  each  [85]  for 
himself  and  not  the  one  for  the  other,  duly  excepted, 
and  now  assign  the  said  ruling  as  error. 

Be  it  further  remembered  that  heretofore,  and  on 
the  8th  day  of  July,  1915,  the  Grand  Jury  of  the 
United  States  in  and  for  the  Northern  District  of 
California,  did,  as  aforesaid  stated,  find  and  return 
into  the  above-entitled  court  its  Indictment  against 
the  above-named  defendants  Ralph  K.  Blair  and 
Thomas  Addis  and  others,  and  thereafter  the  said 
defendants  Ralph  K.  Blair  and  Thomas  Addis  ap- 
peared in  said  court,  and,  upon  being  called  to  plead 
to  said  Indictment,  did,  after  the  aforesaid  ruling 
and  exception  upon  the  aforesaid  Motion  to  Quash 
said  Indictment,  each  for  himself  and  not  the  one  for 
the  other,  file  in  said  cause  and  court  and  interpose 
to  said  Indictment,  his  demurrer  to  the  said  Indict- 
ment as  shown  by  the  judgment-roll  and  record 
herein;  and  thereupon,  and  after  argument  of  said 
demurrer  to  said  Indictment,  the  said  Court  over- 
ruled the  said  demurrer,  to  which  ruling  said  defend- 
ants Ralph  K.  Blair  and  Thomas  Addis,  each  for  him- 
self and  not  the  one  for  the  other,  duly  excepted,  and 
now  assign  the  said  ruling  as  error. 

And  be  it  further  remembered  that  the  said  de- 
fendants Ralph  K.  Blair  and  Thomas  Addis,  having 
duly  pleaded,  as  shown  by  the  judgment -roll  and 
record  herein,  and  the  cause  being  at  issue,  the  same 
came  on  for  trial  before  the  Honorable  M.  T.  Dool- 
ing,  District  Judge,  on  Monday,  October  18,  1915, 
the  United  States  of  America  being  represented  by 
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John  W.  Preston,  Esq.,  United  States  Attorney  for 
the  Northern  District  of  California,  and  the  defend- 
ant Ralph  K.  Blair  being  represented  by  J.  J.  Dunne, 
Esq.,  and  Wright  &  Wright  [86]  &  Stetson,  and 
the  defendant  Thomas  Addis  being  represented  by 
Henry  Gr.  W.  Dinkelspiel,  Esq.,  and  John  R.  Jones, 
Esq.,  the  following  proceedings  were  had: 

[Proceedings  Had  October  18,  1915.] 
Mr.  PRESTON. — May  it  please  the  Court,  before 
proceeding  further  with  this  matter,  I  think  it  is  due 
to  the  Court  that  we  explain  to  you  the  situation  we 
find  ourselves  in  this  morning. 

The  defendants  are  all  here  in  court,  and  are  rep- 
resented by  their  respective  attorneys,  Messrs. 
Dunne,  Wright  &  Wright  &  Stetson,  Dinkelspiel  and 
Jones.  This  is  a  case  of  considerable  importance, 
and  in  order  that  the  matter  may  be  properly  and 
expeditiously  tried  and  determined,  that  is,  on  the 
questions  of  law  involved,  counsel  have  stipulated 
as  to  what  the  facts  are  in  this  case,  with  the  further 
proviso  that  this  Court  may  pass  upon  the  sufficiency 
of  the  facts,  or  the  insufficiency  thereof,  and  may 
either  direct  or  intimate  to  the  jury  its  opinion  in 
the  matter,  the  consent  of  the  defendants  being  that 
the  jury  shall  follow  the  Court's'  intimation  or  opin- 
ion after  a  consideration  of  these  stipulated  facts. 
That  procedure  simply  means,  if  carried  out,  that 
this  jury  is  here  by  agreement  to  follow  the  opinion 
of  the  Court  as  to  the  sufficiency  or  insufficiency  of 
the  facts  in  this  case.  For  that  reason,  I  presume, — 
if  the  Court  will  accept  this  onerou&  burden — the 
matter  of  a  jury  will  be  more  or  less  perfunctory. 
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and  if  the  Court  is  willing  to  undertake  the  matter 
in  that  form,  the  stipulation  of  facts  is  ready:  I 
have  examined  the  law  a  little  bit,  and  while  I  think 
that  in  the  absence  of  a  stipulation  it  is  doubtful 
whether  a  Judge  could  instruct  any  kind  of  a  ver- 
dict, I  think  it  is  proper,  if  the  Court  will  allow  us 
to  ask  the  jurors  if  they  would  be  willing  to  follow 
the  opinion  of  the  Court  after  it  is  submitted. 

The  COURT. — Perhaps  that  is  no  more  than  ask- 
ing the  Court  to  pass  on  the  sufficiency  of  the  facts 
to  warrant  a  conviction,  is  it '?     [87] 

Mr.  PRESTON. — That  is  exactly  what  is  means. 
The  provision  of  the  stipulation  is,  "The  parties 
hereby  agree  that  the  facts  hereinafter  set  forth  are 
and  may  be  treated  as  the  facts  in  the  cause,  and 
that  upon  a  consideration  of  said  facts,  the  Court 
may  instruct  the  verdict  which  the  jury  shall  render 
in  said  cause." 

The  COURT. — The  proceeding  is  probably  a  little 
unusual,  but  whatever  satisfies  counsel  satisfies  the 
Court. 

Mr.  PRESTON.— Well,  I  now  have  the  signature 
of  all  the  counsel. 

Mr.  DUNNE.— The  position  we  take,,  your  Honor, 
is  entirely  in  line  with  the  stipulation. 

The  COURT.— All  right,  I  suggest,  then,  that  the 
jury  be  empaneled.  Of  course,  I  desire  to  hear 
counsel's  views  on  the  sufficiency  of  the  matter.  [l 

Mr.  PRESTON.— We  take  it  that  after  the  jury  is 
empaneled,  they  may  be  dismissed  and  brought  back 
when  your  Honor  is  ready  to  decide  the  matter. 

The  COURT.— Yes. 
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Mr.  DUNNE. — ^We  pass  the  jury,  sir. 

The  COURT.— Swear  the  Jury. 

Thereupon  A.  Moench,  William  J.  Donnelly,  J.  H. 
McNutt,  Charles  H.  Victor,  William  F.  Barton,  R. 
W.  Costello,  William  H.  Leahy,  George  M.  Dodge, 
J.  W.  Kane,  Henry  C.  Norton,  Geo.  E.  Tucker,  A.  S. 
Mangrum  were  duly  impaneled  and  sworn  to  try  the 
cause;  and  thereupon  the  following  proceedings  took 
place: 

Mr.  PRESTON.— I  will  furnish  the  Court  with  a 
copy  of  our  statement  so  that  you  may  follow  me 
when  I  read  it : 

Gentlemen  of  the  Jury,  I  will  now  read  to  you  the 
Agreed  Statement  of  Facts.  This  is  on  Indictment 
No.  5750,  the  conspiracy  indictment.  It  reads  as 
follows : 

AGREED  STATEMENT  OF  FACTS. 

In  the  above-entitled  matter,  the  parties  hereby 
agree  that  the  facts  hereinafter  set  forth  are,  and 
may  be,  [88]  treated  as  the  facts  in  the  cause, 
and  that  upon  a  consideration  of  said  facts  the  Court 
may  instruct  the  verdict  which  the  jury  shall  render 
in  said  cause: 

FACTS. 

1.  That  the  Kingdom  of  Great  Britain  and  her 
allies  were,  at  all  times  herein  mentioned,  and  at  aU 
times  subsequent  to  August  1st,  1914,  in  state  of  war 
with  the  German  Empire  and  her  allies. 

2.  That  His  Majesty,  the  King  of  Great  Britain 
and  Ireland,  was  at  all  times  herein  mentioned,  de- 
sirous of  the  return  to  Great  Britain  of  British  sub- 
jects for  employment  in  the  army  and  navy  and  in 
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the  various  branches  of  the  national  service  of  all 

kinds. 

3.  That  the  said  Kingdom  of  Great  Britain  does 
not  have  now,  and  did  not  have  at  the  times  herein 
mentioned,  any  law  or  laws  providing  for  compulsory 
service  of  its  subjects  in  either  its  army  or  navy. 

4.  That  the  men  whose  names  are  mentioned  in 
the  Indictment,  concerning  whom  the  defendants  are 
alleged  to  have  conspired  in  violation  of  sections  37 
and  10  of  the  Federal  Penal  Code,  were  not,  nor  was 
either  or  any  of  them,  members  of  the  Reserve  of  the 
British  army  or  navy. 

I. 

5.  That  at  all  of  the  times  herein  mentioned,  A. 
Carnegie  Ross  was,  and  still  is,  His  Britanic  Ma- 
jesty's Consul-General  at  San  Francisco,  in  the  State 
and  Northern  District  of  California. 

II. 

6.  That  at  the  outbreak  of  said  above-mentioned 
war,  the  said  A.  Carnegie  Ross,  Consul-General  as 
aforesaid,  acting  for  and  on  behalf  of  His  Majesty's 
Government,  did,  [89]  on  August  3d,  1914,  cause 
to  be  published  in  the  two  daily  morning  newspapers 
of  general  circulation  and  published  in  said  City  and 
County  of  San  Francisco,  to  wit,  "The  San  Fran- 
cisco Examiner,"  and  "The  San  Francisco  Chron- 
icle," an  advertisement,  a  copy  of  which  is  hereto 
attached  and  marked  exhibit  "A." 

7.  Also,  that  a  news  item  appeared  in  said  papers 
at  the  same  time,  a  copy  of  which  is  hereto  attached 
and  marked  exhibit  "B." 

8.  That  a  large  number  of  people  responded  to 
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said  notices,  only  about  six  of  whom  were  in  fact 
Eeserves. 

III. 

9.  That  likewise  said  A.  Carnegie  Ross  did,  dur- 
ing all  the  times  intervening  between  August  1st, 
1914,  and  March  18th,  1915,  cause  to  be  kept  a  book 
or  register,  upon  which  were  entered  the  name  and 
address  of  persons  call  at  the  Consulate  to  inquire 
concerning  military  service,  which  said  book  or  reg- 
ister is  hereby  filed  and  made  a  part  of  this  state- 
ment, and  is  hereby  designated  as  exhibit  ''C" 
hereto. 

IV. 

10.  That  said  A.  Carnegie  Ross  did,  on  or  about 
March  15th,  1915,  procure  the  services  of  the  defend- 
ants Ralph  K.  Blair  and  Thomas  Addis,  and  also 
of  one  W.  K.  Harris  (not  now  in  the  United  States), 
who,  at  San  Francisco,  in  the  State  and  Northern 
District  of  California,  did  the  acts  and  things  herein 
set  forth  as  done  by  them. 

11.  That  defendants  Blair  and  Addis,  and  said 
Harris,  on  March  18th,  1915,  rented  and  furnished 
room  59  of  the  Sherwood  Building  at  21  Pine  Street 
in  the  City  and  County  of  San  Francisco  as  an  office, 
under  the  name  of  [90]  the  "British  Friendly 
Association,"  said  furniture  being  rented  from  the 
Indianapolis  Furniture  Company. 

12.  That  on  May  27th,  1915,  said  defendants 
Blair  and  Addis  removed  said  office  to  68  Fremont 
Street  in  said  City  and  County  of  San  Francisco,  and 
returned  said  furniture. 

13.  That  one  W.  K.  Harris  was  in  charge  of  said 
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office  until  its  removal  aforesaid,  after  which  defend- 
ant Ralph  K.  Blair  was  in  charge  thereof. 

14.  That  letter-heads  were  printed  for  the  use  of 
said  British  Friendly  Association,  and  the  same  were 
used  by  said  Harris  to  the  knowledge  of  defendants 
Blair  and  Addis  in  its  correspondence,  and  other 
business  transactions,  one  of  which  said  letter-heads, 
together  with  one  of  the  letters  of  said  association, 
are  hereto  annexed  and  made  a  part  hereof,  and 
hereby  designated  as  exhibit  "D"  hereto. 

15.  That  the  British  Friendly  Association  was  an. 
unincorporated  concern,  and  was  organized  with  the 
consent  of  the  above-named  Consul-General,  and  was 
composed  of  the  said  two  defendants  Blair  and 
Addis,  and  said  Harris. 

16.  That  the  expenses  of  said  organization  were 
paid  from  the  funds  of  the  British  Government, 
through  said  Consul-General. 

17.  That  said  British  Friendly  Association  had 
no  other  business,  and  was  organized  for  no  other 
purpose  than  to  facilitate  the  transportation  to  New 
York,  of  British  subjects,  sound  in  body  and  limb. 

18.  That  when  said  association  opened  its  office 
at  21  Pine  Street,  the  said  register  above  referred  to, 
was,  by  said  Consul-General,  to  the  knowledge  of 
defendants  Blair  [91]  and  Addis,  temporarily 
entrusted  to  said  W.  K.  Harris,  accompanied  by  the 
following  instructions,  to  wit: 

'*1.  To  send  only  British  subjects  who  had 
military  training. 

''2.  To  make  no  engagements  of  any  descrip- 
tion whatever. 
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,  "3.     To  give  no  pay  or  advance. 

"4.     To  make  no  solicitation. 

' '  5.     Not  to  send  more  than  50  men  at  a  time. 

"6.     To  require  such  proof  of  British  nation- 
ality as  such  men  are  usually  able  to  give. 

"7.     They  were  to  give  no  information  as  to 
pay,  allotments,  etc. 

"8.     The  men  were  to  be  examined  to  see  if 
they  were  physically  suitable." 

And  said  register  continuously  remained  in  the  pirs- 
session  of  said  Harris  until  on  or  about  May  27th, 
1915,  when  it  was  turned  over  by  him,  to  the  defend- 
ant Blair  in  whose  possession  said  register  remained 
until  returned  by  said  Blair  to  said  Consul-General, 
and  by  him  voluntarily  offered  for  the  purpose  of 
this  Agreed  Statement  of  Facts.  iSaid  Harris  left 
the  State  of  California  on  May  27th,  1915. 

19.  That  said  Harris,  to  the  knowledge  of  defend- 
ants Blair  and  Addis,  caused  to  be  opened  corre- 
spondence and  communications  with  the  parties 
named  on  said  register. 

20.  That  the  said  Consul-General,  aiid  the  at- 
taches of  said  Consulate,  referred  inquiring  individu- 
als to  the  defendant  Ralph  K.  Blair,  giving  them  the 
street  number  of  said  British  Priendly  Association. 

21.  That  there  was  printed  for  the  use  of  said 
British  Friendly  Associatiori,  blank  receipts  in  a 
form  as  follows:     [92] 

$ San  Francisco, ,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Franciscb  awaiting  departure  and  $9.10 
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for  sustenance  during  trip  to  New  York. 

Also  blank  cards  in  a  f omi  as  follows : 

Name -^  ^ 

Address ^S^ 

Birthplace 

Present  occupation 

Previous  Occupation  and  Experience  at  Home   or 

Elsewhere 

Have  you  any  family  here  ? 

22.  That  on  May  6th,  the  defendant  Blair,  with 
funds  of  the  British  Government,  furnished  through 
the  Consul-General  as  aforesaid,  purchased  eight 
tourist  railroad  tickets  through  the  firm  of  Thos. 
Cook  &  Sons,  a  corporation,  over  the  Santa  Fe  "Rail- 
way and  connecting  railroads,  with  destination  New 
York,  paying  therefor  the  sum  of  $516.80. 

23.  That  on  May  18th,  1915,  the  defendant  Blair, 
with  funds  of  the  British  Government  furnished 
through  the  Consul-General  as  aforesaid,  purchased 
twelve  tourist  railroad  tickets  through  the  firm  of 
Thos.  Cook  &  Sons,  a  corporation,  over  the  Southern 
Pacific  Company  and  connecting  railroads,  with  des- 
tination New  York,  paying  therefor  the  sum  of 
$775.20.  '\^ 

24.  That  on  May  15th,  1915,  the  defendant  Blair, 
with  funds  of  the  Biatish  Government  furnished 
through  the  Consul-GenWal  as  aforesaid,  purchased 
eight  tourist  railroad  ticR;ets  through  the  firm  of 
Thos.  Cook  &  Sons,  a  corpomtion,  over  the  Southern 
Pacific  Company  and  connectiiV  railroads,  with  des- 
tination New  York,  paving  tWrefor  the  sum  of 
$516.80. 
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25.  That  on  June  8th,  1915,  the  defendant  Blair, 
with  [93]  funds  of  the  British  Government  fur- 
nished through  the  Consul-General  as  aforesaid, 
purchased  thirty  tourist  railroad  tickets  through  the 
firm  of  Thos.  Cook  &  Sons,  a  corporation,  over  the 
Southern  Pacific  Company  and  connecting  railroads, 
with  destination  New  York,  paying  therefor  the  sum 
of  $1,938.00. 

26.  That  on  June  15th,  1915,  the  defendant  Blair, 
with  funds  of  the  British  Government  furnished 
through  the  Consul-General  as  aforesaid,  purchased 
twenty-seven  tourist  railroad  tickets  through  the 
firm  of  Thos.  Cook  &  Sons,  a  corporation,  over  the 
Southern  Pacific  Company  and  connecting  railroads, 
with  destination  New  York,  paying  therefor  the  sum 
of  $1,744.20. 

27.  That  on  June  15th,  1915,  the  defendant  Blair, 
with  funds  of  the  British  Government  furnished 
through  the  Consul-General  as  aforesaid,  purchased 
one  first-class  railroad  ticket  through  the  firm  of 
Thos.  Cook  &  Sons,  a  corporation,  over  the  Southern 
Pacific  Company  and  connectiug  railroads,  with  des- 
tination New  York,  paying  therefor  the  sum  of 
$76.60. 

28.  That  on  June  21st,  1915,  the  defendant  Blair, 
with  funds  of  the  British  Government  furnished 
through  the  Consul-General  as  aforesaid,  purchased 
five  tourist  railroad  tickets  through  the  firm  of  Thos. 
Cook  &  Sons,  a  corporation,  over  the  Southern  Pa- 
cific Company  and  connecting  railroads,  with  desti- 
nation New  York,  paying  therefor  the  sum  of 
$323.00. 
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28.  That  each  of  the  above  tickets  was  used  in 
transporting  men  who  claimed  to  be  British  subjects, 
and  who  claimed  to  have  done  service  in  time  past 
in  either  the  army  or  the  navy  of  Great  Britain,  and 
who  had  stood  a  physical  [94]  examination  by  the 
defendant  Thomas  Addis,  a  physician. 

30.  That  some  of  said  tickets  were  used  in  trans- 
porting to  New  York  the  men  whose  names  are 
set  forth  in  the  Indictment. 

31.  That  the  said  British  Friendly  Association 
caused  to  be  transported  in  the  manner  set  out  above 
one  hundred  and  fifty-five  men. 

32.  That  each  of  said  men  whose  names  are  men- 
tioned and  set  forth  in  the  Indictment,  other  than 
the  defendants,  signed  a  receipt,  the  originals  of 
which  are  herewith  annexed  and  collectively  are 
designated  as  exhibit  "E"  hereto. 

33.  That  for  (and  not  by)  each  of  said  men,  there 
was  filled  out  one  of  said  cards  above  set  forth,  which 
said  cards  for  the  parties  named  in  the  Indictment, 
are  hereunto  attached  and  designated  as  exhibit 
*'F"  hereto. 

34.  That  for  the  purpose  of  the  orderly  transpor- 
tation of  said  men,  it  was  necessary  to  provide  board 
and  lodging  for  them,  both  pending  physical  exam- 
ination, and  after  examination  and  pending  trans- 
sportation;  and  such  board  and  lodging  was  accord- 
ingly provided,  and  the  expense  thereof  paid  by  the 
British  Government  in  the  same  way  and  manner  as 
other  expenses  herein  referred  to,  were  paid. 

35.  That  for  this  purpose,  the  defendant,  Blair, 
prior   to   the   transportation  of  men  named  in  the 
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Indictment,  made  a  contract  with  a  firm  at  735  Har- 
rison Street,  San  Francisco,  known  as  the  Working- 
men's  Aid,  in  charge  of  a  man  named  Henry  Smith, 
to  hoard  and  lodge  men  at  the  rate  of  $3.50  per  week. 

36.  Defendant  H.  C.  Lane,  claiming  to  act  for 
and  on  behalf  of  defendant  Blair,  also  made  arrange- 
ments with  a  [95]  Mrs.  Lee  of  735A  Harrison 
Street,  San  Francisco,  to  lodge  men — ^as  many  as 
20  or  25  at  a  time — at  $1.25  each  per  week. 

37.  That  some  of  the  men  named  in  the  Indict- 
ment boarded  and  lodged  at  these  places  and  the  ex- 
pense was  paid  by  the  British  Government  in  the 
same  way  and  manner  as  other  expenses  herein  re- 
ferred to,  were  paid. 

38.  That  an  unknown  person  at  certain  times  stood 
near  the  entrance  at  68  Fremont  Street,  in  the  City 
and  County  of  San  Francisco,  and  instructed  appli- 
cants as  to  the  necessary  requirements  before  they 
could  be  transported ;  but  it  is  admitted  that  if  Blair 
and  Addis  took  the  stand  and  testified  herein  under 
oath,  they  would  testify  that  the  same  was  done  with- 
out their  knowledge  or  authority. 

39.  That  the  defendant  Kenneth  Croft  was  the 
party  designated  by  said  defendant  Blair  to  hold  the 
tickets  and  sustenance  money  upon  the  transporta- 
tion of  the  twenty-seven  men  (the  parties  named  in 
the  Indictment  being  among  said  twenty-seven  men) 
who  left  on  June  16th,  1915,  destined  for  New  York. 
That  one  Seamens  performed  a  similar  service  on  a 
prior  occasion. 

40.  That  the  sum  of  $9.10  advanced  to  each  man 
was  not  paid  to  said  men  direct,  but  was  delivered  in 
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bulk  to  defendant  Croft,  who  gave  it  out  50  cents 
and  $1.00  at  a  time  on  the  trip  as  they  journeyed  to 
New  York. 

41.  The  party  was  detained  att  Chicago  by  special 
agents  of  the  United  States,  but  after  being  inter- 
viewed by  those  officials,  the  party  proceeded  to  New 
York,  and  while  in  Chicago,  defendant  Croft  sent  the 
following  telegrams  that  were  received  by  defend- 
ant Blair:     [96] 

''B146  CH  22  Chicago  111  19-1121  A.  M. 

EKBLAIR 

British  Friendly  Ass  68  Fremont   San 
Francisco 
Held  up  here  by  Federal  authorities  for  inves- 
tigation   Need  further  funds  for  parties  suste- 
nance   Wire  Hundred  Room  Eight  Five  Nine 
Federal  Building. 

KENNETH  CROFT." 
"297  D  11  Collect  Chicago  111.  412  PM  19 
R.  K.  BLAIR 

British  Friendly  Association. 
Sixty  Eight  Fremont  Street  San  Fran- 
cisco Calif 
Party  twenty  three  strong  proceeded  New  York 
three  PM    Following  later." 
''C274CHVN    5  0NL 

SP  Chicago  Ills  June  20,  1915 
R.  K.  Blair 

68  Fremont  St  San  Francisco  Cal 
Looked  for  word  responding   my    wires   re- 
porting detention  and  final  satisfactory  dispatch 
of  party    Papers  here  full  of  matter  and  news 
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sent  New  York  mentioning  me  prominently 
making  procedure  through  New  York  impossi- 
ble for  me  owing  to  personal  matter  I  spoke 
about  consequently  remaining  here  till  can  make 
arrangements    Will  write  fully. 

CROFT     1047P" 

42.  That  this  party  of  men  arrived  in  New  York 
on  June  22d,  1915. 

43.  Later,  and  on  the  next  day,  some  of  this  party 
appeared  before  a  man  called  Captain  Roche  at  the 
British  Consulate  at  17  State  Street,  in  New  York, 
where  a  second  physical  examination  was  had  and 
where  those  passing  this  examination  were  handed 
an  empty  envelope  similar  to  the  one  hereto  attached 
and  marked  exhibit  **G-,"  which  was  to  be  exchanged 
at  the  dock  for  a  steamship  ticket  to  Liverpool,  Eng- 
land. 

44.  That  all  British  soldiers  and  seamen,  whether 
Colonial  or  otherwise,  receive  a  daily  pay  and  may 
receive  pensions  and  allotments  after  service  is  ter- 
minated. These  facts  were  known  both  to  the  de- 
fendants and  to  the  transported  men,  except  that 
said  rate  of  daily  pay,  or  whether  the  same  had  been 
increased,  was  not  known  to  any  of  the  defendants. 
[97] 

45.  It  was  a  fact  that  the  defendants  Blair  and 
Addis  supposed,  believed  and  presumed  that  the 
transported  men  would  enlist  in  the  military  or  naval 
service  of  Great  Britain,  and  it  was  the  individual 
intent  of  a  majority  of  said  transported  men,  to  en- 
list in  such  service. 

46.  The  party  named  in  the  indictment  as  Frank 
G.  Cook  was  an  American  citizen,  but  never  was  in 


110         Ral^  K.  Blair  and  TJiomas  Addis 

the  military  or  naval  service  of  Great  Britain,  and 
he,  the  said  Prank  G.  Cook  falsely  stated  to  said  de- 
fendants Blair  and  Addis  that  he  w^s  a  British  sub- 
ject, born  in  Dublin,  Ireland;  that  he  had  served  in 
the  Summerset  Light  Infantry,  a  military  organiza- 
tion, in  the  military  service  of  Great  Britain,  and  he, 
the  said  Frank  G.  Cook,  while  detained  at  Chicago 
by  the  officials  of  the  United  States  as  aforesaid, 
falsely  stated  to  them  that  he  was  a  British  subject 
born  in  St.  Johns,  New  Brunswick,  Dominion  of 
Canada,  and  that  he  had  served  as  a  soldier  in  the 
Canadian  Dragoons,  a  military  organization,  in  the 
military  service  of  Great  Britain. 

47.  William  Stables  was,  at  the  time  of  his  trans- 
portation, an  enlisted  man  of  the  American  army, 
but  was  a  British  subject  and  he  stated  to  the  defend- 
ants Blair  and  Addis  that  he  had  served  as  a  soldier 
in  the  4th  King's  Own  Eoyal  Lancaster  Regiment,  a 
military  organization,  in  the  military  service  of 
Great  Britain,  and  falsely  represented  that  his  occu- 
pation at  that  time  was  the  civilian  occupation  of  a 
painter,  and  that  his  residence  at  that  time  was 
Pengrove,  California,  and  the  fact  that  he,  the  said 
William  Stables,  was  at  that  time  a  soldier  in  the 
American  army,  was  concealed  by  him,  and  was 
wholly  unknown  to  said  defendants.     [98] 

48.  Robert  Johnson  was  formery  an  enlisted  man 
of  the  American  Navy  under  the  name  of  Watson, 
but  is  a  British  subject,  and  was  a  deserter  from  the 
British  Navy. 

49.  All  other  parties  named  in  the  Indictment 
are,  so  far  as  known,  British  subjects. 
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50.  The  defendants  are  each  British  subjects,  but 
none  of  them  are  Reserves. 

51.  That  the  funds  advanced  were  by  check  of  A. 
Carnegie  Eoss  upon  an  account  at  the  Canadian 
Bank  of  Commerce  of  San  Francisco,  and  made  pay- 
able to  either  Ralph  K.  Blair  or  the  defendant  Blair- 
Murdock  &  Co.,  a  corporation. 

52.  That  defendant  Blair  deposited  some  of  the 
funds  in  his  own  name  at  the  Bank  of  California,  a 
San  Francisco  corporation,  and  some  in  the  name  of 
Blair-Murdock  &  Co.,  at  the  same  bank,  and  checked 
on  the  accounts  accordingly. 

53l  That  no  other  proof  of  the  military  or  naval 
service  of  the  men  whose  names  appear  in  the  In- 
dictment, was  required  or  produced,  than  what  ap- 
pears from  the  statement  furnished  by  said  men  and 
appearing  on  the  cards  herewith,  and  designated  ex- 
hibit "F." 

54.  In  the  following  countries :  The  German  Em- 
pire, the  French  Republic,  the  Austria-Hungary 
Monarchy,  the  Kingdom  of  Italy,  the  Russian  Em- 
pire, and  the  Kingdom  of  Servia,  there  are  now,  and 
at  all  the  times  in  the  Indictment  mentioned  were, 
laws  enforced  for  the  compulsory  service  of  their 
subjects  in  their  armies  and  navies,  and  the  subjects 
of  those  countries  in  the  United  States  of  America, 
have  heretofore,  and  during  the  times  in  said  Indict- 
ment mentioned,  returned  freely  from  the  United 
States  of  America  to  [99]  their  countries  for 
military  service  as  required  by  their  respective  laws, 
and  have  been  aided  and  assisted  thereunto  by  their 
respective  consular  and  diplomatic  officers. 
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55.  At  none  of  the  times  mentioned  in  said  In- 
dictment, was  it  expressly  said  by  defendants,  or  any 
of  them,  in  words  to  any  of  the  men  transported  to 
New  York,  that  they,  the  said  tralisported  men, 
should  enlist  or  enter  themselves  in  the  service  of 
Great  Britain  as  soldiers,  sailors  or  marines. 

5'6.  Nothing  herein  contained  is,  or  shall  be,  con- 
strued as  any  waiver,  surrender,  qualification,  limi- 
tation, or  restriction  of  the  right  to  remove  this  cause 
by  writ  of  error  to  an  Appellate  Court;  but  on  the 
contrary,  such  right  to  remove  this  cause  to  an 
Appellate  Court  by  writ  of  error,  shall  be  and  is  here- 
by preserved  in  all  respects. 

THE  UNITED  STATES  OF  AMERICA. 

By  JNO.  W.  PRESTON, 
United  States  Attorney. 
ALL    OF    THE    DEFENDANTS     (except 
THOMAS  ADDIS), 
By  J.  J.  DUNNE, 

WRIGHT  &  WRIGHT  &  STETSON, 

Their  Attorneys. 
THOMAS  ADDIS. 
By  HENRY  GEO.  DINKELSPEIL, 
JOHN  R.  JONES, 

His  Attorneys.     [100] 
U.  S.  Exhibit  ** A"— Notice. 
His  Majesty,  King  George  the  Fifth,  has  issued 
a  proclamation  ordering  that  the  Royal  Naval  Re- 
serve be  called  into  actual  service. 

Notice  is  hereby  given  that  all  men  in  the  Royal 
Naval  Reserve  who  are  absent  from  the  British 
Islands  are  liable  to  serve  in  the  British  Navy  if 
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called  upon  by  the  officer  commanding  any  of  His 
Majesty's  ships. 

Royal  Naval  Reserve  men  serving  in  merchant 
ships  abroad  are  to  report  themselves  to  the  senior 
British  Naval  Officer  at  whatever  port  they  may  be 
at;  failing  that,  to  the  first  British  Naval  Officer 
they  may  meet  or  to  the  nearest  Registrar  of  Naval 
Reserve  on  arrival  in  the  British  Isles. 

Royal  Naval  Reserve  men  abroad  not  serving  in 
merchant  vessels  are  to  report  themselves  to  the 
nearest  British  Naval,  Consular  or  Colonial  Officer 
forthwith. 

A.  CARNEGIE  ROSS, 
H.  B.  M.  Consul-General. 

August  2,  1914. 

'*S.  F.  Examiner,"  Aug.  3d,  1914.     [101] 

TJ.  S.  Exhibit  '*B"— Reservists  of  Britain  Report 

at  Consulate. 

The  news  that  the  government  of  Great  Britain 
had  summoned  all  naval  reserves  to  immediately  re- 
port for  duty  excited  the  greatest  interest  and  pa- 
triotism yesterday  amongst  the  many  thousands  of 
Great  Britain's  subjects  who  are  resident  in  San 
Prancisco.  Great  numbers  of  naval  reservists  re- 
ported within  a  few  hours  at  the  consulate  in  the 
Hansford  Building  in  Market  Street. 

The  order  for  mobilization  of  the  reserves  was  re- 
ceived by  Consul-General  A.  Carnegie  Ross  at  noon 
and  was  immediately  published  in  the  extra  editions 
of  the  newspapers.  The  instructions  received  take 
the  form  of  a  special  admiralty  order  calling  on  all 
reserves  of  the  Royal  British  Navy  immediately  to 


114         Ralph  K.  Blair  and  Thomas  Addis 

report  to  their  senior  British  naval  officer,  or  failing 
that,  to  the  first  British  naval  officer  they  meet. 
Those  not  aboard  a  ship  are  to  report  forthwith  to 
the  British  Consulate. 

'^S.  F.  Examiner,"  Aug.  3d,  '14.     [102] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  First 
Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY,  a  Corporation, 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 

Stipulation  as  to  U.  S.  Exhibit  '*C." 

In  the  above-entitled  action  it  is  hereby  stipulated 
and  agreed  by  and  between  the  parties,  that  exhibit 
"^'C"  now  attached  to  and  a  part  of  the  ''Agreed 
Statement  of  Facts"  now  on  file  herein  and  incor- 
porated in  the  Bill  of  Exceptions  herein,  need  not 
be  printed  in  full  in  the  transcript  of  record  here- 
after to  be  prepared  and  filed  upon  Writ  of  Error 
in  the  above-entitled  action  in  the  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit;  but  the 
original  document  itself,  marked  and  used  as  said 
exhibit  "C,"  shall  be  sent  up  to  said  Circuit  Court 
of  Appeals  and  filed  in  the  office  of  the  Clerk  thereof 
along  with  the  above-mentioned  transcript  of  record 
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and  may  be  referred  to  in  all  respects  and  to  all  ex- 
tents as  if  the  said  exhibit  "  C "  had  been  printed  in 
full  in  said  transcript  of  record;  and  it  is  further 
stipulated  and  agreed  between  said  parties  that  this 
stipulation  shall  be  printed  in  and  as  part  of  said 
transcript  of  record  in  place  and  stead  of  said  ex- 
hibit "C." 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California  at  San  Francisco. 

RALPH  K.  BLAIR, 

Defendant. 
By  J.  J.  DUNNE, 

ALLEN  G.  WRIGHT, 
His  Attorneys. 
THOMAS  ADDIS, 

Defendant. 
By  HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

His  Attorneys. 
Dated,  November  17,  1915. 

Pndorsed] :  Filed  Nov.  17,  1915.     W.  B.  Maling, 
Clerk.    By  T.  L.  Baldwin,  Deputy  Clerk.     [103] 
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[U.  S.  Exhibit  "D"— Letter  Dated  March  31,  1915, 

from  W.  K.  Harris  to  Herbert  Ernest  Dakin.] 

BRITISH  FRIENDLY  ASSOCIATION. 

59  Sherwood  Building, 

21  Pine  Street, 

San  Francisco,  California. 

Wed.,  31st  March  1915. 
Dear  Sir: 

I  have  just  heard  from  the  Doctor,  asking  me  to 
cancel  the  appointments  made  for  this  evening,  as 
he  is  unable  to  attend.  I  am  very  sorry  to  have  to 
put  you  off;  but  if  I  do  not  hear  to  the  contrary,  I 
shall  take  it  for  granted  that  you  wiU  be  along  to- 
morrow (Thursday)  evening,  at  eight  o'clock, — Pine 
Street  entrance. 

Faithfully, 
W.  K.  HARRIS. 
Mr.  HERBERT  ERNEST  DAKIN 
2416  Washington  Street, 
San  Francisco.     [104] 

[U.  S.  Exhibit  **E"— Receipts.] 

$12.80  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $3.70/100  for  suste- 
nance while  in  San  Francisco  awaiting  departure  and 
$9.10  for  sustenance  during  trip  to  New  York. 

WM.  V.  GRENNEY. 
$11.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $2.00  for  sustenance 
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while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

HORACE  SAGE. 
$9.95  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $.85/100  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

RUDOLPH  DUNCAN. 
$15.60  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $6.50/100  for  suste- 
nance while  in  San  Francisco  awaiting  departure  and 
$9.10  for  sustenance  during  trip  to  New  York. 

J.  L.  STANLEY. 
$9.95  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $.85/100  for  sus- 
tenance while  in  San  Francisco  awaiting  departure 
and  $9.10  for  sustenance  during  trip  to  New  York. 

FRANK  G.  COOKE.     [105] 
$14.60  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $5.50/100  for  sus- 
tenance while  in  San  Francisco  awaiting  departure 
and  $9.10  for  sustenance  during  trip  to  New  York. 

PATRICK  CASEY. 
$10.10  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $1.00  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

PATRICK  DEVLIN. 
$16.10  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $7.00'  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
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for  sustenance  during  trip  to  New  York. 

HUGH  McCUBBIN. 

$14.10  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $5.00  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

HARRY  GORMAN. 

$13.60  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $4.50  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

HARRY  ALBUTT.     [106] 

$13.60  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $4.50  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  durmg  trip  to  New  York. 

W.  BERKETT. 

$10.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $1.00  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

JAMES  SMITH. 

$11.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $2.00  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

WM.  STABLES. 

$18.85  San  Francisco,  June  16, 1915. 

Received  from  R.  K.  Blair  $9.75  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
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for  sustenance  during  trip  to  New  York. 

JAMES  B.  SULLIVAN. 
$12.60  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $3.50,  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

JAMES  T.  WILSON.     [107] 
$13.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $4.00/100  for  sus- 
tenance while  in  San  Francisco  awaiting  departure 
and  $9.10  for  sustenance  during  trip  to  New  York. 

EDMOND  SUALTROUGH. 
$12.60  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $3.50  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

JO.  Mcdonough. 

$10.35  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $1.25  for  sustenance 
while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

PAUL  E.  WILKINS. 

$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

ROBERT  JOHNSON. 

$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

HARRY  BOYD.     [108] 
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$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

W.  JOLLY. 

$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

J.  D.  STEEN. 

$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

E.  PURTELL. 
$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

F.  BOND. 

$9.10  San  Francisco,  June  16,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance 

while  in  San  Francisco  awaiting  departure  and  $9.10 
for  sustenance  during  trip  to  New  York. 

CLAUDE  R.  HILL.     [109] 

[U.  S.  Exhibit  "F"— Cards.] 
Name— HARRY  ALBERT.  June  16     1.00 

1.00 
Address — Burlingame  Country  Club.  No.  1 .  00 

.50 

Birthplace — London.  Age  38        .50 

.50 
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Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 

Elsewhere — A.  S.  C. 
Have  you  any  family  here  ? 

Name— W.  BERKETT.  June  16 

Address —  No. 

Birthplace — Baringfumess.  Age  35 
Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 

Elsewhere — 11th  Hussars.  7  years.     Corporal. 
Have  you  any  family  here  % 

Name— HARRY  BOYD.  J.  16. 

Adddress— 292  14th  St.  No. 

Birthplace — London.  Age  37 

Present  Occupation — Barber. 
Previous  Occupation  and  Experience  at  Home  or 

Elsewhere — R.  N. 
Have  you  any  family  here  % 

Name— PATRICK  CASEY.  June  16       .50 

Address — ^St.  Anthony  Hotel.  No. 

Birthplace — Dublin,  Ireland. 
Present  Occupation — Baker.  Age  30 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — 2d  Batt.  Dublin  Eusileers.    A.  Co. 
Have  you  any  family  here  I     [HO] 

Name— HARRY  GORMAN.  June  16    5.00 

Address — ^Hotel  Brooklyn.  No. 

Birthplace — Quebec,  Canada.  Age  34 

Present  Occupation — Provision  Store. 
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Previous  Occupation  and  Experience  at  Home  or 
Elsewhere— Canadian  M.  I.  Cape  Colony  Cycle 
Corps.  Border  Scouts.  Capetown  Highland- 
ers. 

Have  you  any  family  here? 

Name— W.  aRENNEY.  June  16 

Address —  No. 

Birthplace— Devon.  Age  24 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — Devon  Volunteers. 

Have  you  any  family  here  *? 

June  16 

Name— CLAUDE  R.  HILL.  No. 

Address — Essex.  Age 

Birthplace — ^Sydney,  Australia. 

Present  Occupation — ^Shipping  Clerk. 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — ^Hornsby  Cadets. 

Have  you  any  family  here  ? 

June  16 

Name— ROBERT  JOHNSON.  No. 

Address — Edinburgh,  Scotland.  Age  26 

[111] 

Present  Occupation — Sailor. 

Previous  Occupation  and  Experience  at  Home  or 

Elsewhere — R.  N.  British  Navy. 
Have  you  anv  f amilv  here  f 
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June  16 

Name— W.  JOLLY.  No. 

Address—  Age  31 

Birthplace — Northampton. 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — Bedfordshire  Yoemanry.     3  years. 

Have  you  any  family  here  ? 

June  16 

Name— H.  G.  LANE.  No.  32 

Birthplace — Chester.  Age 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — ^Canadian  N.  W.  Police.  3.  Can- 
adian Mounted  Rifles.    3. 

Have  you  any  family  here  ? 

2.50 

Name— HUOH  McCUBBIN.  No. 

Address — Portland    House,    Howard 

St.  Age  43 

Birthplace — ^Scotland  (nr.  Glasgow). 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — P.  of  W.  Light  Horse  (Commis- 
sioned) . 

Have  you  any  family  here?     [112] 

June  16 

Name— JO.  McDONOUGH.  No. 

Address —  Age 

Birthplace — County  Mayo,  Ireland. 

Present  Occupation — Laborer. 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — 88  Connaught  Rangers. 

Have  you  any  family  here? 
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June  16 
Name— E.  PURTELL.  No.  I 

Address— 24:7a  Carl  St.  ,    Age  34  j 

Birthplace— N.  S.  W.,  Australia. 

Present  Occupation— Chauffeur.  | 

Previous  Occupation  and  Experience  at  Home  or  | 

Elsewhere— S.  A.     Light  Horse.  | 

Have  you  any  family  here?  : 

June  16    4.00 

Name— EDWARD  Q'U ALTHOUGH.  No. 
Address— Afton  Apts.  Age  27  ; 

Birthplace — Liverpool.  ; 

Present  Occupation —  I 

Previous  Occupation  and  Experience  at  Home  or  | 

Elsewhere — 6th  Liverpool  Rifles.  | 

Have  you  any  family  here?  \ 

June  16  I 

Name— JAMES  SMITH.  No.  \ 

Address — Chatham,  Kent.  Age  21 

[113]  i 
Birthplace — 29  East  Street,  Chatham,  K. 
Present  Occupation — Laborer.  | 

Previous  Occupation  and  Experience  at  Home  or  ; 

Elsewhere — Royal  Navy. 
Have  you  any  family  here? 

June  16  I 

Name— WM.  STABLES.  No.  ! 

Address — Penngrove,  Cal.  Age  23  I 

Birthplace — Ulverston,  Lancashire.  | 

Present  Occupation — Painter. 
Previous  Occupation  and  Experience  at  Home  or  I 

Elsewhere — 4th  King's  Own,  Royal  Lancaster.  \ 
Have  you  any  family  here?  j 
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June  16 

Name— J.  L.  STANLEY.  No. 

Address —  Age  26 

Birthplace — Canada. 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — 2  years  St.  Johns  M.  Ace. 

Have  you  any  family  here? 

June  16 

Name— J.  D.  STEEN.  No. 

Address — 32  Sacramento  St.  Age  26 

Birthplace — County  Tyrone,  Ireland. 

Present  Occupation — ^^Surveyor. 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — 19th  Alberta  Dragoons. 

Have  you  any  family  here?     [114] 

June  16 

Name— JAMES  T.  WILSON.  No. 

Address — 3274    Encinal    Ave.,    Ala- 
meda. Age  34 

Birthplace — Norwich,  England. 

Present  Occupation — ^Stevedore. 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — 4th  Middlesex. 

Have  you  any  family  here  ? 

Name— F.  BOND.  No. 

Address —  Age 

Birthplace — Clapham  Junction,  London. 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 

Elsewhere — 3rd  Bat.  Lincolnshire  Reg. 
Have  you  any  family  here  1 
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June  16 
Name— HORACE  SAGE.  No. 

Address— 35  Pond  St.  Age  32 

Birthplace — London. 
Present  Occupation— Stevedore. 
Previous  Occupation  and  Experience  at  Home  or 

Elsewhere— Royal  West  Canadians. 
Have  you  any  family  here  ? 

June  16  ; 

Name— KENNETH  CROFT.  No.  | 

Address — Palace  Hotel.  Age  38  1 

Birthplace — Sheerness,  England. 
Present  Occupation — 
Previous  Occupation  and  Experience  at  Home  or  ! 

Elsewhere — Actg.     Q.  M.     5th  M.  I.  &  Leomin-  | 

ster  Horse.  I 

Have  you  any  family  here?     [115]  i 

June  16  ^ 

Name— FRANK  G.  COOKE.  No.  ' 

Address — 150  Howard  St.  Age  27  j 

Birthplace — Dublin,  Ireland.  j 

Present  Occupation — Logger. 
Previous  Occupation  and  Experience  at  Home  or  j 

Elsewhere — Somerset,  L.  I. 
Have  you  any  family  here  ? 

June  16  ; 

Name— PATRICK  DEVLIN.  No.  i 

Address—  Age  25  1 

Birthplace — Dundock.  | 

Present  Occupation —  I 

Previous  Occupation  and  Experience  at  Home  or   : 

Elsewhere — Navy.  ] 

Have  you  any  family  here  ?         ■  i 
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June  16 
Name— RUDOLPH  DUNCAN.  No. 

A-ddress — City  Hotel.  Age  26 

Birthplace — Glasgow. 
Present  Occupation — Tile  Layer. 
Previous  Occupation  and  Experience  at  Home  or 

Elsewhere— R.  A.  49th  Field. 
Have  you  any  family  here  ? 


June  16 

STame- JAMES  B.  SULLIVAN. 

No.            3.00 

Address — 

Age  26     1.00 

1.00 

.50 

Birthplace — Regina. 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — C.  Battery,  2d  Canadian  Field  Ar- 
tillery. 

Have  you  any  family  here  ? 

June  16 

N^ame— PAUL  E.  WILKINS.  No. 

Birthplace — Regina. 

Address —  Age  26 

Present  Occupation — Well  Driller. 

Previous  Occupation  and  Experience  at  Home  or 
Elsewhere — Royal  Mounted. 

Have  you  any  family  here?     [116] 
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[U.  S.  Exhibit  **G"— Steamship  Ticket.] 
WHITE  STAR  LINE. 

New     York    Plymouth     Cherbourg     Southampton 
New  York  Queenstown  Liverpool. 

NOTICE. 

The  Company's  liability,  for  baggage  is  Your  attention  is  specially 

strictly  limited,  but  passengers  can  protect  directed  to  the  conditions  of 

themselves  by  insurance,  which  may  be  ef  -  transportation  in  the  enclosed, 

fected  at  this  or  any  of  the  Company's  Offi-  contract, 
ces  or  Agencies. 

Ill  CLASS  PASSAGE  TICKET 
For  Steamship  ARABIC. 
Sailing  Jun  23  1915 
From  PIERS  59-60,  NORTH  RIVER  at  10  A.  M. 

Foot  West  18th  &  19th  Street— New  York. 
Tickets  must  be  stamped  at  the  Passenger  Office  on 

Pier  before  going  on  board. 
Baggage  must  be  claimed  before  going  on  Steamer, 
Passengers  must  be  on  board  at  least  one  hour  before  ; 

sailing. 

Mr.  PRESTON.— (Continuing.)  We  ask,  if  your ; 
Honor  please,  to  file  this  Agreed  Statement  of  Facts  j 
and  to  also  file  the  exhibits.  | 

Mr.  DUNNE. — ^And  upon  that  showing  as  I  under- 
stand it,  Mr.  Preston,  the  Government  rests. 

Mr.  PRESTON.— That  is  our  case.  ! 

The  foregoing  "Agreed  Statement  of  Facts"  and; 
the  exhibits  ''A,"  "B,"  "C,"  "D,"  "E,"  "F,"  and! 
**G"  thereto  attached,  constituted  and  was  the  whole  i 
and  entire  showing  [117]  of  fact  made  in  the! 
above-entitled  cause;  and  no  other  showing  or  fact! 
or  facts,  save  and  except  said  "Agreed  Statement  of 
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Facts"  and  said  exhibits  attached  thereto,  was  pre- 
sented in  said  cause  to  said  Court  and  jury  or  either 
of  them;  and  no  testimony  or  evidence  of  any  char- 
acter or  description,  whether  oral  or  written,  was 
received  by  or  placed  before,  said  Court  or  jury  in 
addition  to  the  above-mentioned  '^  Agreed  Statement 
of  Facts"  and  said  exhibits  thereto  attached. 

[Motion  for  Order  Directing  a  Verdict  in  Favor  of 
Defendants.] 

Mr.  DUNNE. — The  defendants  now  move  the 
Court  for  an  order  in  this  cause  directing  a  verdict 
on  the  showing  made  here  by  the  Government  in  fa- 
vor of  the  defendants,  acquitting  and  discharging 
them  from  all  criminal  responsibility  under  this  In- 
dictment, and  exonerating  the  bail  of  them,  and  of 
each  of  them. 

Mr.  PRESTON.— I  understand  that  the  British 
Embassy  and  that  the  Department  of  Justice  are 
both  very  anxious  to  have  this  Court's  opinion  on 
this  case.  We  set  aside  this  week  to  try  this  case. 
The  Court  has  had  a  considerable  chance  to  have  some 
idea  of  this  case  already.  It  seems  to  me  that  within 
the  next  day  or  two  we  ought  to  be  able  to  dispose 
of  it. 

The  COURT. — Yes.  I  was  about  to  say  that  to- 
day is  Monday  and — 

Mr.  DUNNE. — How  would  Thursday  do,  your 
Honor  ? 

The  COURT. — I  could  give  you  Thursday.  I 
have  a  case  set  for  trial  for  Frida}^  This  matter 
will  have  to  be  out  of  the  way  by  that  time. 

Mr.  DUNNE. — I  feel  quite  confident  that  we  can 


130         Ralph  K.  Blair  and  Thomas  Addis 
conclude  what   we  have    to  say  to  your   Honor  on 
Thursday.     [118] 

The  COURT.— On  both  sides  ?       ^ 

Mr.  PRESTON.— Yes,  I  expect  to  file  a  brief  that 
contains  all  I  know  and  more,  too,  about  the  case. 

The  COURT.— Then  that  will  be  the  understand- 
ing, that  we  will  take  up  the  matters  contained  in 
the  stipulation  and  the  law  involved  on  Thursday, 
that  the  jury  will  be  excused  until  they  are  notified 
to  return,  so  far  as  this  case  is  concerned. 

But  for  the  other  case,  gentlemen,  the  case  that 
is  to  be  tried  on  Friday,  I  shall  ask  the  jury  to  re- 
turn because  we  may  not  be  able  to  get  a  jury  out 
of  the  remainder  of  the  panel. 

The  COURT. — Then,  gentlemen,  you  will  be  ex- 
cused until  we  ask  you  to  return,  so  far  as  this  case 
is  concerned,  but  I  will  ask  you  to  be  here  on  Friday 
for  another  case  that  we  will  take  up  at  that  time. 

Thereupon  the  further  hearing  of  said  cause  was 
continued  to  Thursday,  October  21,  1915,  at  10 
o'clock  A.  M. 

And  be  it  further  remembered  that  thereafter,  and 
on  October  21,  1915,  the  aforesaid  motion  of  the  de- 
fendants in  said  action  for  an  order  directing  a  ver- 
dict in  their  favor  upon  the  aforesaid  Agreed  State- 
ment of  Facts,  and  acquitting  and  discharging  them 
from  all  criminal  responsibility  under  said  Indict- 
ment, and  exonerating  the  bail  of  them,  and  of  each 
of  them,  came  on  regularly  for  hearing  before  said 
Court;  and  said  motion  was  then  and  there  argued 
by  counsel  and  submitted  to  said  Court  for  its  ruling 
thereon.     [119] 
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Thereupon,  the  further  hearing  of  said  cause  was 
duly  continued  until  Wednesday,  the  27th  day  of  Oc- 
tober, 1915. 

And  be  it  further  remembered  that  on  said  Wed- 
nesday, October  27,  1915,  said  cause  came  on  before 
said  Court  for  further  hearing,  the  jury  theretofore 
impaneled  and  sworn  in  said  cause  being  all  present ; 
and  thereupon  the  following  proceedings  were  had: 

The  COURT. — Are  the  defendants  present? 

Mr.  DUNNE. — I  believe  they  are,  your  Honor; 
yes,  sir,  they  are.  , 

Charge  to  the  Jury. 

The  COURT.— (Orally.)  The  defendants  are 
charged  in  two  counts  with  having  conspired  to  vio- 
late Section  10  of  the  Criminal  Code,  and  with  hav- 
ing performed  certain  overt  acts  in  furtherance  of 
such  conspiracy  and  to  effect  and  accomplish  the  ob- 
ject thereof. 

It  is  charged  generally  in  the  first  count  that  they 
conspired  to  hire  and  retain  within  the  territory  of 
the  United  States  certain  persons  in  the  indictment 
named,  in  number  twenty-five,  and  divers  other  per- 
sons to  the  Grand  Jury  unknown,  to  go  beyond  the 
limits  and  jurisdiction  of  the  United  States,  with 
the  intent  on  the  part  of  such  persons  to  enlist  and 
enter  into  the  service  of  a  foreign  prince,  to  wit,  the 
King  of  Great  Britain  and  Ireland,  as  soldiers. 

The  second  count  avers  the  same  facts  except  that 
it  is  therein  stated  that  the  intent  of  such  persons 
was  to  enlist  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  marines  and  seamen  on  board 
a  vessel  or  vessels  of     [120]     war. 
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Upon  the  impanelment  of  the  jury,  as  you  will  re- 
member, the  case  took  a  rather  unusual  turn.  An 
agreed  statement  of  facts  was  presented  with  the 
stipulation  that  the  Court  might  consider  such  facts 
and  the  law  applicable  thereto  and,  in  the  language 
of  the  stipulation,  'instruct  the  verdict  which  the 
jury  shall  render  in  said  cause."  Thereupon  the 
facts  agreed  upon  as  being  the  facts  in  the  case  were 
presented  to  the  jury,  and  the  jury  was  then  excused 
until  such  time  as  the  Court  would  be  prepared  to 
'instruct  the  verdict,"  as  provided  for  in  the  stipu- 
lation; thereafter  counsel  for  the  respective  parties 
argued  the  matters  involved  herein  before  the  Court, 
in  the  absence  of  the  jury,  and  the  Court  having  fully 
considered  all  the  facts  agreed  upon,  and  the  law 
applicable  thereto,  is  now  prepared  so  "to  instruct 
the  verdict  which  the  jury  shall  render  herein. ' ' 

The  defendants  are  charged  with  conspiracy. 
The  section  of  the  Criminal  Code  under  which  this 
charge  is  laid  is  as  follows : 

''Section  37.  If  two  or  more  persons  conspire 
either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  each  of  the  parties  to  such  conspir- 
acy shall  be  fined  not  more  than  ten  thousand  dol- 
lars, or  imprisoned  not  more  than  two  years,  or 
both." 
The  offense  against  the  United  States  which  the 
defendants  are  charged  with  having  conspired  to 
commit  is  that  denounced  by  Section  10  of  the  Crim- 
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inal  Code.     This  section,  in  so  far  as  the  applicable 
here  is  as  follows:     [121] 

''Whoever,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  hires  or  retains  an- 
other person,  to  go  beyond  the  limits  or  juris- 
diction of  the  United  States  with  intent  to  be 
enlisted  or  entered  in  the  service  of  any  foreign 
prince,  state,  colony,  district  or  people,  as  a 
soldier,  or  as  a  marine  or  seaman  on  board  of 
any  vessel  of  war,  shall  be  fined  not  more  than 
one  thousand  dollars  and  imprisoned  not  more 
than  three  years." 
The  jury  will  observe  that  the  Indictment  does 
not  aver  that  defendants  violated  this  section,  but 
that  they  conspired  to  violate  it.     It  may  not  be 
amiss  to  state  at  the  outset  that  Section  10  is  de- 
signed to   protest  the   Sovereignty  of  the  United 
States,  and  could  be  violated  as  well  at  a  time  of  uni- 
versal peace,  as  it  could  be  at  a  time  of  almost  general 
war.     In  other  words,  it  is  not  essential  to  a  viola- 
tion of  this  section  that  war  should  exist  anywhere 
at  the  time  of  such  violation,  although  in  times  of 
war  among  other  nations  with  which  this  Govern- 
ment is  at  peace,  a  violation  of  the  section  on  be- 
half of  one  of  the  belligerents  by  hiring  or  retaining 
men  here  to  go  abroad  with  intent  to  enlist  in  the 
army  or  navy  of  such  belligerent  and  assist  in  carry- 
ing on  the  war  against  other  nations  with  which  this 
Government  is  upon  friendly  terms,  might  well  be 
regarded  by  the  Government  with  greater  gravity, 
as  rendering  more  difficult  its  position  as  a  neutral 
power. 
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With  these  preliminary  observations  it  may  be 
well  now  to  glance  briefly  at  the  facts  that  are  com- 
plained of  here.     It  is  stipulated  that  the  Kingdom 
of  Great  Britain  and  her  allies  were  at  all  the  times 
mentioned,  and  at  all  times  subsequent  to  August 
1st,  1914,  in  a  state  of  war  with     [122]     the  German 
Empire  and  her  allies,   and  that  the  King  of  Great 
Britain  and  Ireland  was,  at  all  the  times  mentioned^ 
desirous  of  the  return  to  Great  Britain  of  British 
subjects  for  employment  in  the  army  and  navy  and  | 
in  the  various  branches  of  the  national  service  of  all  i 
kinds ;  that  Great  Britain  has  no  laws  providing  for  '■ 
compulsory  military  or  naval  service,  and  that  the  I 
men  named  in  the  Indictment  concerning  whom  the  ! 
defendants  are  said  to  have  conspired  were  not  re- 
serves of  the  British  army  or  navy ;  that  A.  Carnegie  I 
Ross,  the  British  Consul-General  at  San  Francisco,  i 
at  the  outbreak  of  the  war,  caused  to  be  published  | 
in  the  "Examiner"  and  "Chronicle"  of  this  City  the  ] 
following  notice : 

NOTICE.  I 

"His  Majesty,  King  George  the  Fifth,  has  issued  \ 
a  proclamation  ordering  that  the  Royal  Naval  Re-  I 
serve  be  called  into  actual  service.  | 

"Notice  is  hereby  given  that  all  men  in  the  Royal 
Naval   Reserve  who    are  absent    from  the    British 
Islands  are  liable  to  serve  in  the  British  Navy  if  ] 
called  upon  by  the  officer  commanding  any  of  His  | 
Majesty's  ships. 

"Royal  Naval  Reserve  men  serving  in  merchant  | 
ships  aboard  are  to  report  themselves  to  the  senior  : 
British  Naval  Officer  at  whatever  port  they  may  be  ! 
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at ;  failing  that,  to  the  first  British  Naval  Officer  they 
may  meet  or  to  the  nearest  Registrar  of  Naval  Re- 
serves on  arrival  in  the  British  Isles. 

''Royal  Naval  Reserve  men  abroad  not  serving  in 
merchant  vessels  are  to  report  themselves  to  the 
nearest  British  Naval,  Consular  or  Colonial  Officer 
forthwith. 

A.  CARNEGIE  ROSS, 
H.  B.  M.  Cfonsul-General. 
August  2,  1914."     [123] 

And  that  at  the  same  time  a  news  item  appeared 
in  said  papers  as  follows : 

"The  news  that  the  government  of  Great 
Britain  had  sununoned  all  naval  reserves  to  im- 
mediately report  for  duty  excited  the  greatest 
interest  and  patriotism  yesterday  amongst  the 
many  thousands  of  Great  Britain's  subjects  who 
are  resident  in  San  Francisco.  Great  numbers 
of  naval  reservists  reported  within  a  few  hours 
at  the  consulate  in  the  Hansford  building  in 
Market  Street. 

*'The  order  for  mobilization  of  the  reserves 
was  received  by  Consul-General  A.  Carnegie 
Ross  at  noon  and  was  immediately  published 
in  the  extra  editions  of  the  newspapers.  The 
instructions  received  take  the  form  of  a  special 
admiralty  order  calling  on  all  reserves  of  the 
Royal  British  Navy  immediately  to  report  to 
their  senior  British  naval  officer,  or  failing  that, 
to  the  first  British  naval  officer  they  meet. 
Those  not  aboard  a  ship  are  to  report  forthwith 
to  the  British  Consulate." 
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That  a  large  number  of  people  responded  to  said 
notices,  only  about  six  of  whom  were  reserves ;  that 
said  Consul-General  on  or  about  March  15th,  1915, 
procured  the  services  of  defendants  Blair  and  Addis, 
and  of  one  Harris,  who  rented  and  furnished  a  room 
in  San  Francisco  as  an  office,  under  the  name  of  the 
''British  Friendly  Association,"  the  furniture  there- 
for being  rented  from  Indianapolis  Furniture  Com- 
pany, and  that  thereafter  Blair  and  Addis  removed 
said  office  to  another  place  in  San  Francisco,  and  re- 
turned said  furniture;  that  Harris  was  in  charge 
of  said  office  until  its  removal,  and  Blair  thereafter ; 
that  letter-heads  were  printed  for  the  use  of  said 
Association,  and  were  used  by  Harris,  with  [124] 
the  knowledge  of  Blair  and  Addis,  in  its  correspon- 
dence and  other  business  transactions ;  that  the  Brit- 
ish Friendly  Association  was  an  unincorporated 
concern,  organized  with  the  consent  of  said  Consul- 
General,  and  composed  of  Blair,  Addis  and  Harris, 
and  the  expenses  of  said  organization  were  paid  from 
the  funds  of  the  British  Government  through  said 
Consul-General;  that  said  Association  had  no  other 
business,  and  was  organized  for  no  other  purpose 
than  to  facilitate  the  transportation  to  New  York 
of  British  subjects,  sound  in  body  and  limb ;  that  at 
all  times  between  August  1st  1914  and  March  18th 
1915,  the  said  Consul-General  kept  a  register  upon 
which  was  entered  the  names  and  addresses  of  per- 
sons calling  at  the  Consulate  to  inquire  concerning 
military  service,  and  when  said  Association  opened 
its  office,  the  said  register,  Avas  by  said  Consul-Gen- 
eral, to  the  knowledge  of  defendants  Blair  and  Ad- 
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dis,  entrusted  temporarily  to  said    Harris,  accom- 
panied by  the  following  instructions ; 

''1.  To  send  only  British  subjects  who  had  had 
military  training. 

''2.  To  make  no  engagements  of  any  description 
whatever. 

''3.  To  give  no  pay  or  advance. 

*'4.  To  make  no  solicitation. 

' '  5.  Not  to  send  more  than  50  men  at  a  time. 

**6.  To  require  such  proof  of  British  nationality 
as  such  men  are  usually  able  to  give. 

"7.  They  were  to  give  no  information  as  to  pay, 
allotments,  etc. 

"8.  The  men  were  to  be  examined  to  see  if  they 
were  physically  suitable. 

That  said  register  remained  continuously  in  the 
possession  of  Harris  until  about  May  27th,  1915, 
when  he  left  the  State,  at  which  time  it  was  turned 
over  to  defendant  Blair  in  whose  possession  it  re- 
mained until  he  returned  it  to  the  said  Consul- 
Oeneral,  who  has  voluntarily  produced  it  here  in 
Court.     [125] 

It  appears  from  an  inspection  of  said  register  that 
it  is  made  up  of  twenty-three  sheets  of  paper  con- 
taining listed  the  names  and  addresses  of  something 
over  GOOi  persons,  together  with  a  column  indicating 
the  nature  of  their  previous  military  or  naval  ser- 
vices. The  sheets  are  fastened  together  at  one  cor- 
ner. Three  of  the  sheets  bear  the  heading  "Volun- 
teers"; eight  are  headed  "Army  Volunteers";  one 
is  headed  "Volunteers  Army";  three  are  headed 
"Army  Volunteers  &  Ex-soldiers";  two  are  headed 
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"Army  Reserve";  one  is  headed  ''Royal  Naval  Re- 
serve"; one  bears  the  heading  "Naval  Reserve"; 
two  are  headed  "Royal  Naval  Volunteers";  and  two 
are  headed  "Volunteers  for  Nurses." 

The  name  of  the  defendant  Blair  appears  under 
the  head  of  "Volunteers,"  and  that  of  defendant 
Addis  under  the  head  of  "Volunteers  for  Nurses." 
It  is  further  stipulated  that  Harris,  to  the  knowl- 
edge of  defendants  Blair  and  Addis,  opened  corre- 
spondence and  communications  with  the  persons 
named  in  said  register;  that  the  said  Consul-General,. 
and  the  attaches  of  the  Consulate  referred  inquiring 
individuals  to  the  defendant  Blair,  giving  them  the 
address  of  the  said  association;  that  there  were 
printed  for  the  use  of  said  association  blank  receipts 
in  the  following  form: 
"$ San  Francisco, ,  1915. 

Received  from  R.  K.  Blair  $ for  sustenance- 
while  in  San  Francisco  awaiting  departure  and 
$9.10  for  sustenance  during  trip  to  New  York.", 


And  also  blank  cards  as  follows : 

Name No i 

Address Age I 

Birthplace ; ' 

Present  occupation I 

Previous   Occupation   and   Experience  at  Home  ori 

elsewhere I 

Have  you  any  family  here? "     [1263: 

That  the  defendant  Blair  with  funds  of  the  Brit-! 
ish  Government,  furnished  through  the  said  Consul- i 
General,  purchased  at  various  times  railroad  tickets-! 
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to  New  York  aggregating  83,  for  which  he  paid  in  all 
$5,373.80,  and  that  all  of  said  tickets  were  used  in 
transporting  men  claiming  to  be  British  subjects, 
and  w^ho  claimed  to  have  served  in  time  past  in  either 
the  army  or  navy  of  Great  Britain,  and  who  had 
passed  a  physical  examination  by  defendant  Addis, 
a  physician,  and  that  some  of  the  tickets  were  used 
for  transporting  to  New  York  the  men  whose  names 
are  set  forth  in  the  Indictment;  that  the  British 
Friendly  Association  caused  to  be  transported  in 
this  manner  one  hundred  and  fifty-five  men;  that 
each  of  the  men  named  in  the  Indictment  signed  a 
receipt  as  follows : 

* 'Received  from  R.  K.  Blair  $. . . .  for  sustenance 
while  in  San  Francisco,  awaiting  departure  and 
$9.10  for  sustenance  during  trip  to  New  York." 
That  the  amounts  set  out  in  said  receipts  varied  as 
to  the  sustenance  in  San  Francisco,  but  all  of  them 
recited  the  receipt  of  $9.10  for  sustenance  during 
the  trip  to  New  York;  that  for  each  of  said  men 
named  in  the  Indictment  there  was  filled  out  one 
of  the  cards  heretofore  mentioned,  and  all  of  said 
cards  showed  some  previous  service  either  in  the 
navy  or  in  some  military  organization;  that  pend- 
ing physical  examination,  and  after  examination 
and  pending  transportation,  board  and  lodging  were 
provided  for  the  men  and  the  expense  thereof  paid 
by  the  British  Government  in  the  same  manner 
that  the  other  expenses  were  paid,  and  that  for  such 
purpose  defendant  Blair  prior  to  the  transportation 
of  the  men  named  in  the  Indictment  made  a  contract 
with  a  firm  at  735  Harrison  Street,  in  San  Francisco, 
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to  board  and  lodge  men  at  the  rate  of  $3.50  per 
week,  and  defendant  [127]  Lane,  claiming  to  act 
for  Defendant  Blair,  also  made  arrangements  with 
a  Mrs.  Lee  at  735A  Harrison  Street  to  lodge  men — 
as  many  as  20  or  25  at  a  time — at  $1.25  each  per 
week;  that  some  of  the  men  named  in  the  Indictment 
boarded  and  lodged  at  these  places  and  the  expense 
thereof  was  paid  by  the  British  Government  in  the 
same  manner;  that  defendant  Croft  was  designated 
by  defendant  Blair  to  hold  the  tickets  and  suste- 
nance money  of  twenty-seven  men,  among  whom 
were  those  named  in  the  Indictment,  transported  as 
aforesaid,  and  who  left  on  June  16th,  1915,  destined 
for  New  York;  that  one  Seamens  performed  a  simi- 
lar service  upon  a  prior  occasion;  that  the  sum  of 
$9.10  advanced  to  each  man  for  sustenance  while 
on  the  trip  to  New  York  was  not  paid  directly,  but 
was  delivered  in  bulk  to  the  defendant  Croft,  who 
gave  it  out  to  the  men  50  cents  and  $1.00  at  a  time 
during  the  trip  to  New  York;  that  this  party  was 
detained  at  Chicago  by  Special  Agents  of  the  United 
States,  but  afterwards  proceeded  to  New  York ;  that 
while  in  Chicago  defendant  Croft  sent  the  following 
telegrams,  which  were  received  by  defendant  Blair: 
''B146  CH  22.  Chicago,  lU.,  19-1121  AM. 

R.  K.  Blair, 

British  Friendly  Ass.,  68  Fremont,  San  Francisco. 

Held  up  here  by  federal  authorities  for  investiga- 
tion Need  further  funds  for  parties  sustenance 
Wire  hundred  room  eight  five  nine  Federal  Build- 
ing. KENNETH  CROFT. '^ 
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''291  D  11  Collect.  Chicago  Ills.  412  P.  M.  19. 

R.  K.  Blair, 

British  Friendly  Association. 

Sixty-eight  Fremont  Street,  San  Francisco,  Calif. 
Party    twenty  three    strong   proceeded    New    York 
three  PM.     Following  later." 
*^C274  CHVN  5  OND. 

SP.     Chicago,  Ills.  June  20,  1915. 
E.  K.  Blair, 

68  Fremont  St.,  San  Francisco,  Cal. 

Looked  for  word  responding  my  wires  reporting 
detention  and  final  satisfactory  dispatch  of  party 
papers  here  full  of  matter  and  news  sent  New  York 
mentioning  me  prominently  making  procedure 
through  New  York  impossible  for  me  owing  to  per- 
sonal matter  I  spoke  about  consequently  remaining 
[128]  here  till  can  make  arrangements  will  write 
fully. 

CROFT.     L047P." 

That  the  party  arrived  in  New  York  on  June  22d, 
1915,  and  on  the  next  day  some  of  them  appeared 
before  a  man  called  Captain  Roche  at  the  British 
Consulate,  where  a  second  physical  examination  was 
had,  and  where  those  passing  such  examination  re- 
ceived an  envelope  which  was  to  be  exchanged  at 
the  dock  for  a  steamship  ticket  to  Liverpool,  Eng- 
land; that  all  British  soldiers  and  seamen.  Colonial 
or  otherwise,  receive  a  daily  pay  and  may  receive 
pensions  and  allotments  when  their  service  is  termi- 
nated. These  facts  were  known  both  to  defendants 
and  the  men  transported,  except  that  the  rate  of 
daily  pay,  or  whether  the  same  had  been  increased, 
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was  not  known  to  any  of  the  defendants ;  that  it  was 
a  fact  that  defendants  Blair  and  Addis  supposed, 
believed  and  presumed  that  the  transported  men 
would  enlist  in  the  military  or  Naval  Service  of 
Great  Britain,  and  it  was  the  individual  intent  of  a 
majority  of  said  transported  men  to  enlist  in  such 
service;  that  among  the  letters  written  by  Harris 
was  one  which  was  here  produced.     It  is  as  follows: 

"BRITISH  FRIENDLY  ASSOCIATION, 

59  Sherwood  Building, 
21  Pine  Street. 
San  Francisco,  California, 
- .     -    ^    .  81st,  March,  1915. 

Dear  Sir : 

I  have  just  heard  from  the  Doctor,  asking  me  to 
cancel  the  appointments  made  for  this  evening,  as 
he  is  unable  to  attend.  I  am  very  sorry  to  have  him 
put  you  off;  but  if  I  do  not  hear  to  the  contrary,  I 
shall  take  it  for  granted  that  you  will  be  along  to- 
morrow (Thursday)  evening,  at  eight  o'clock, — Pine 
Street  entrance. 

Faithfully, 

W.  K.  HARRIS.     [129] 

Mr.  HERBERT  ERNEST  DAKIN, 
2418  Washington  Street, 
San  Francisco." 
That  Cook,  one  of  the  men  named  in  the  Indictment, 
was  an  American  citizen,  but  falsely  stated  to  de- 
fendants Blair  and  Addis  that  he  was  a  British  sub- 
ject, and  had  served  in  a  military  organization  in 
England;  that  Stables,  another  of  such  men,  was  a 
British  subject,  but  an  enlisted  man  of  the  American 
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Army,  which  latter  fact  he  concealed  from  said  de- 
fendants; that  Robert  Johnson    was    formerly    en- 
listed in  the  American  Navy  under  the  name  of  Wat- 
son, but  is  a  British  subject,  and  was  a  deserter  from 
the  British  Navy ;  that  all  the  others  so  far  as  known 
are  British  subjects;  that  the  defendants  also  are 
ail  British  subjects,  but  none  of  them  are  Reserves ; 
that  no  proof  of  the  military  or  naval  service  of  the 
men  named  in  the  Indictment  was  required  or  pro- 
duced other  than  what  appears  from  the  statement 
furnished  by  the  men  and  shown  on  the  cards  before 
mentioned ;  that  in  the  German  Empire,  the  French 
Republic,  the  Austria-Hungarian  Empire,  the  King- 
dom of  Italy,  the  Russian  Empire  and  the  Kingdom 
of  Servia  there  have  been  at  all  the  times  mentioned 
laws  enforced  for  the  compulsory  service  of  their 
subjects  in  their  armies  and  navies,  and  the  subjects 
of  those  countries  in  the  United  States,  have  hereto- 
fore, and  during  the  times  mentioned  in  the  Indict- 
ment,   returned    freely   from  the  United    States  to 
their  countries  for  military  service  as  required  by 
their  respective  laws,  and  have  been  aided  and  as^ 
sisted  thereto  by  their  respective  Consular  and  diplo- 
matic officers;  that  at  none  of  the  times  mentioned 
in  the  Indictment  was  it  expressly  said  by  defend- 
ants, or  any  of  them,  in  words  to  any  of  the  men 
transported  to  New  York,  that  they,  the  said  trans- 
ported    [130]     should  enlist   or   enter   themselves 
in  the  services  of  Great  Britain  as  soldiers,  sailors 
or  marines. 

These,  then,  briefly  stated,  gentlemen,  are  the  facts 
that  are  before  us.     It  remains  now  to  consider  them 
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in  the  light  of  the  law.  That  some  of  the  defend- 
ants, and  particularly  Blair  and  Addis,  were  acting 
in  concert  and  with  a  well-defined  purpose  on  their 
part  to  accomplish  some  certain  things  does  not 
admit  of  doubt.  Together  they  formed  the  British 
Friendly  Association,  the  purpose  of  which  was  to 
transport  to  New  York  British  subjects  sound  in 
body  and  limb.  It  is  not  to  be  conceived,  and  in- 
deed all  of  the  circumstances  negative  any  such  con- 
ception that  they  expected  the  journey  of  the  men 
so  transported  to  end  at  New  York.  The  ultimate 
destination  of  these  men  was  some  point  in  the  Brit- 
ish Empire,  and  the  defendants  knew  it,  and  were 
jointly  engaged  in  sending  them  there.  This  phase 
of  the  case  therefore  presents  no  difficulty.  The 
grave  question  is  whether  the  defendants  in  doing 
what  they  did  were  engaged  in  a  criminal  conspiracy. 
They  had  associated  themselves  together  to  trans- 
port to  New  York  British  subjects,  sound  in  body 
and  limb,  whose  ultimate  destination  was  England, 
and  at  least  a  majority  of  whom  intended  to  enlist 
there  in  the  military  or  naval  service,  and  all  of 
whom  the  defendants  supposed,  believed  and  pre- 
sumed would  so  enlist.  The  language  of  the  stat- 
ute is:  "Whoever  within  the  territory  or  jurisdic- 
tion of  the  United  States  *  *  *  hires  or  retains 
another  person  to  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  States  with  intent  to  be  enlisted 
or  entered  in  the  service  of  any  foreign  prince,  etc." 
It  is  not  necessary  for  us  to  inquire  here  [131] 
just  what  is  meant  by  the  words  "to  enlist,"  as  it  is 
stipulated  that  it  was  the  intent  of  a  majority  of  the 


vs.  The  United  States  of  America.  145 

men  transported  to  enlist,  and  this  must  be  taken 
to  mean  ^'to  enlist"  in  the  sense  used  in  the  statute, 
whatever  that  may  be.  The  only  difficulty  that 
really  presents  itself  is  to  determine  what  is  meant 
by  the  words  *' hires  or  retains  another  person  to  go 
beyond  the  limits  or  jurisdiction  of  the  United 
States. ' '  And  indeed  as  it  was  the  manifest  purpose 
and  intention  of  defendants  that  those  sent  by  them 
from  San  Francisco  should  go  beyond  the  limits  of 
the  United  States,  and  as  it  was  equally  the  purpose 
of  the  men  so  sent  to  go  beyond  such  limits,  our  in- 
quiry is  narrowed  to  the  ascertainment  of  the  mean- 
ing of  the  words  "hires  or  retains"  as  used  in  the 
statute,  and  to  determining  whether  such  meaning 
applies  to  the  things  for  the  doing  of  which  the  de- 
fendants were  associated.  To  hire  in  its  ordinary 
signification,  and  we  should  here  seek  no  other  means 
"to  contract  for  the  labor  and  services  of,  for  a  com- 
pensation, to  engage  the  services  of,  employ  for 
wages,  salary  or  other  consideration;  to  engage  the 
interest  of,  agree  to  pay  for  the  desired  action  or 
conduct  of,"  and  this  has  been  the  meaning  of  the 
word  since  it  was  first  used  in  the  statute  in  question 
and  its  predecessors.  It  is  not  essential  to  a  hiring 
that  the  consideration  be  pecuniary,  or  that  it  be  paid 
at  once.  In  a  case  tried  in  1855,  involving  the  con- 
struction of  this  statute  (United  States  vs.  Hertz, 
26  Fed.  Cases  No.  15,357),  the  Court  instructed  the 
jury  as  follows : 

"The  hiring  or  retaining  does  not  necessarily  in- 
clude the  payment  of  money  on  the  part  of  him  who 
hires     [132]     or  retains  another.    He  may  hire  or 
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retain  a  person  mth  an  arrangement  that  he  shall 
pay  wages  when  the  services  shall  have  been  per- 
formed. A  person  may  be  hired  or  retained  to  go- 
beyond  the  limits  of  the  United  States,  with  a  cer- 
tain intent,  though  he  is  only  to  receive  his  pay  after 
he  has  gone  beyond  the  limits  of  the  United  States 
with  that  intent.  Moreover,  it  is  not  neceessary 
that  the  consideration  of  the  hiring  shall  be  money. 
To  give  a  person  a  railroad  ticket,  that  cost  $4.00^ 
and  board  and  lodge  him  for  a  week  is  as  good,  as  a 
consideration  for  the  contract  of  hiring,  as  to  pay 
him  the  money  with  which  he  could  buy  the  railroad 
ticket  and  pay  for  his  board  himself."  And  in  an 
exhaustive  opinion  rendered  by  Attorney-General 
Gushing  in  that  same  year  is  found  the  following : 

"It  is  possible,  that  he  may  have  supposed  that  a 
solemn  contract  of  hiring  in  the  United  States  is 
necessary  to  constitute  the  offense.  That  would  be 
a  mere  delusion.  The  words  of  the  statute  are  'hire 
or  retain.'  It  is  true,  our  act  of  Congress  does  not 
expressly  say,  as  the  British  Act  of  Parliament  does, 
'whether  any  enlistment  money,  pay,  or  reward  shall 
have  been  given  or  not ' ;  nor  was  it  necessary  to  in- 
sert these  words.  A  party  may  be  retained  by  ver- 
bal promise,  or  by  invitation  for  a  declared  or  known 
purpose.  If  such  a  statute  could  be  evaded  or  set 
at  naught  by  elaborate  contrivances  to  engage  with- 
out enhsting,  to  retain  without  hiring,  to  invite 
without  recruiting,  to  pay  recruiting  money  in  fact, 
but  under  the  name  of  board,  passage  money,  ex- 
penses or  the  like,  it  would  be  idle  to  [133]  pass 
acts  of  Congress  for  the  punishment  of  this  or  any 
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other  offense."  I  have  adopted  these  quotations 
because  they  seem  to  me  to  state  accurately  the  mean- 
ing of  the  law,  to  be  well  within  its  terms,  and  to 
afford  the  only  construction  that  will  render  it  effec- 
tive for  the  purpose  for  which  it  was  intended. 

It  must  be  observed  that  the  prohibition  of  the 
statute  is  not  aimed  at  the  hiring  or  retaining  by 
or  of  citizens  of  this  country  alone,  but  at  the  hiring 
or  retaining  by  any  person  whomsoever  of  any  other 
person.  It  is  to  be  observed  further  that  the  hiring 
or  retaining  must  be  to  go  without  the  limits  of  this 
country  with  intent  to  enlist.  The  fact  that  other 
countries,  having  laws  for  compulsory  military  ser- 
vice, have  assisted  their  subjects  in  this  country  to 
return  to  their  native  land  is  a  false  quantity  here, 
and  one  with  which  we  have  nothing  to  do.  It 
throws  no  light  upon  the  questions  which  we  are  to 
consider.  The  case  on  trial  must  be  determined 
upon  its  own  particular  facts  without  regard  to  what 
has  been  done  either  here  or  elsewhere  by  persons 
not  included  in  the  present  Indictment.  Nor  is 
three  here  involved  any  question  as  to  the  right  of 
individuals  to  go  from  this  country  either  singly 
or  in  groups  to  another  country  with  intent  there  to 
enlist.  The  sole  question  here  is,  do  the  facts  before 
us  show  a  conspiracy  on  the  part  of  defendants  to 
violate  the  statute  which  we  have  been  considering. 

What  are  the  salient  acts?  The  King  of  Great 
Britain  and  Ireland  was  desirous  of  the  return 
to  his  Kingdom  of  British  subjects  for  employment 
in  the  army  and  navy  and  in  various  branches  of  the 
national  services  of  all  kinds,     [134]     and  the  Brit- 
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ish  Consul-General  at  San  Francisco  caused  to  be  i 
published  a  notice  calling  into  actual  service  the  ; 
Eoyal  Naval  Reserve.  A  large  number  of  persons  | 
responded,  a  few  of  whom  were  in  fact  reserves. ; 
The  Consul-General,  however,  kept  a  register  of  all 
persons  calling  on  him  to  inquire  concerning  mili-  ! 
tary  service,  and  upon  this  register  were  the  names  i 

and  addresses  of  over  600  individuals  under  various 

I 

headings,  such  as  "Volunteer  Army  Volunteers,'*  j 
"Army  Volunteers  and  Ex-soldiers,"  "Army  Re-  i 
serve,"  "Royal  Naval  Volunteers,"  and  "Volunteers  I 
for  Nurses."  The  defendants  Blair  and  Addis, 
with  one  Harris,  with  the  consent  of  the  Consul-Gen-  j 
eral  organized  the  British  Friendly  Association,  and 

these  lists  were  turned  over  to  Harris,  who  was  in  ' 

I 

charge  of  the  office  of  the  Association,  and  who  with  i 
the  knowledge  of  Blair  and  Addis  opened  corre-  \ 
spondence  with  the  persons  whose  names  were  upon  j 
the  lists.  After  Harris  left  the  lists  were  in  the  i 
custody  of  Blair,  whose  name  appeared  on  one  of  \ 
them  under  the  heading  "Volunteers."  The  men: 
who  came  to  the  Friendly  Association's  office  were  i 
examined  as  to  their  physical  condition  by  defendant  ' 
Addis,  who  is  a  physician,  and  whose  name  is  on  the  ! 
list  of  "Volunteers  for  Nurses."  All  the  expenses  i 
were  paid  with  the  money  of  the  British  Government  ■ 
furnished  through  the  Consul-General,  who  when  he 
turned  the  lists  over  to  Harris  accompanied  them 
with  the  instructions:  "To  send  only  British  sub-  \ 
jects  with  military  training,"  "to  make  no  engage-  | 
ments  of  any  description  whatever;  to  give  no  pay  I 
or  advance";  "to   make   no   solicitation";  "not   to  ' 
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send  more  than  50  men  at  a  time";  "to  require  such 
proof  of  British  nationality  as  such  men  are  usually 
able  to  give";  *'to  give  no  information  as  to  to  pay, 
allotments,  etc,"     [135]     and  "to  examine  the  men 
to  see  if  they  were  physically  suitable."     It  would 
be  taxing  credulity  to  the  utmost  to  urge  that  with 
the  lists  and  instructions,  the  defendants  did  not 
know  that  what  was  sought  by  the  Consul-General 
was  men  who  would  go  to  England  there  to  enlist  in 
the  military  or  naval  service.     They  were  "to  give 
no  pay  or  advance."    It  is  not  stated  "pay  or  ad- 
vance for  what."     They  were  "to  make  no  engage- 
ments of  any  description  whatever."    It  is  not  stated 
in  the  instructions  what  they  were  to  do  in  this  re- 
gard, but  they  were  to  examine  the  men  to  see  if  they 
were  suitable,  and  to  send  them  on,  not  more  than 
50  at  a  time.     Evidently  while  under  the  instructions 
they    could   make  no  engagements,    they    certainly 
could  come  to  some  understanding  with  the  men  that 
they  should  be  sent  forward  for  some  purpose  for 
which,  after  a  physical  examination  they  were  found 
to  be  "suitable."     They  were  "to  give  no  informa- 
tion as  to  pay,  allotments,"  etc.,  "pay  or  allotments 
for  whaf?"     The  instructions  do  not  state,  but  the 
facts  show  that  all  British  soldiers  and  seamen  re- 
ceive a  daily  pay  and  may  receive  pensions  and  allot- 
ments after  their  service  is  terminated,  and  that  this 
was  known  both  by  defendants  and  by  men  trans- 
ported.    The  men  pending  and  after  examination 
were  kept  at  boarding  and  lodging  houses  until  a 
sufficient  number  was  assembled  for  "orderly  trans- 
portation."   All  this  was  designed,  and  defendants 
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knew  it,  to  secure  men  to  return  to  G-reat  Britain 
and  enlist.     Tliey  examined  the  men,  boarded  them, 
lodged  them,  transported  them  in   squads   to  New 
York,  where  they  expected  them  to  report  to  the 
British  Consul  for  further  examination  and  further 
transportation.     Defendants   knew  what  they   ex- 
pected the  men  to  do,  and  the  men  in  turn     [136] 
knew  what  was  expected  of  them.     Defendants,  in 
the  language  of  the  stipulation,  supposed,  presumed 
and  believed  that  the  men  would  go   to  England 
and  there  enlist  in  the  military  or  naval  service, 
and  a  majority  of  the  men  intended  to  do  so.     They 
were  furnished  board,  lodging  and   transportation 
for  that  reason  alone.     The  offer  of  defendant  was, 
even  though  never  put   into   words,  "if  you  men, 
having  been  found  after   examination,   physically 
suitable,  will  go  to  England  and  enlist,  we  will  fur- 
nish you  with  board  and  lodging  while  you  are  here 
awaiting  examination  and  transportation,  and  we 
will  furnish  you  with  transportation  to  New  York, 
and  sustenance  during  the  trip. ' '     And  this  offer  the 
men  accepted  by  submitting  to  examination,  by  ac- 
cepting board,  lodging,  sustenance  and  transporta- 
tion, with  the  intent  in  the  majority  of  them  at  least 
to  do  the  thing  desired.     It  would  be  to  look  onto 
to  the  form  in  utter  disregard  of  the  substance  to  ac- 
cept as  a  sufficient  response  to  all  these  facts  the 
statement  that  at  no  time  did  defendants  or  any  of 
them  expressly  say  in  words  to  any  of  the  men  that 
they  should  enlist  in  the  service  of  Great  Britain 
as  soldiers,  sailors  or  marines.     Just  as  it  would  be 
to  regard  the  form  alone  and  disregard  the  substance 
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to  believe,  in  view  of  all  the  facts,  that  when  the 
Consul-General  turned  over  to  Harris  of  the 
Friendly  Association  the  lists  of  so-called  "Volun- 
teers, ' '  with  the  manifest  intention  that  they  should 
be  used,  the  instructions  accompanying  them  were 
designed  for  any  other  purpose  than  to  secure  here 
men  to  go  beyond  the  limits  of  the  United  States 
for  enlistment,  without  appearing  to  have  violated 
the  law;  to  accomplish  in  fact  the  results  against 
which  our  statute  is  directed,  and  to  do  the  things 
therein  [137]  forbidden  without  appearing  to  do 
so.  While,  therefore,  it  may  be  true  that  they  be- 
lieved they  were  acting  within  the  law,  I  am  of  the 
opinion,  for  the  reasons  stated,  that  some  of  the 
defendants  did  enter  into  the  conspiracy  as  charged 
in  the  Indictment,  and  that  defendant  Blair  for 
the  purpose  of  effecting  the  object  thereof  com- 
mitted some  of  the  overt  acts  charged. 

There  is  no  evidence  to  connect  defendant  Blair- 
Murdock  Company,  or  defendant  Lawrence  with  this 
conspiracy.  The  defendants  Croft  and  Lane  par- 
ticipated in  it,  but  the  Government  does  not  ask  for 
a  verdict  against  them,  and  it  was  so  stated  in  open 
court.  Because  of  such  statement,  the  case  was  not 
argued  for  them  by  their  counsel.  Under  these  cir- 
cumstances it  would  be  manifestly  unfair  to  direct 
a  verdict  against  them.  There  is  before  the  Court 
a  motion  on  behalf  of  all  the  defendants  to  direct 
a  verdict  in  their  favor.  This  motion  will  be  granted 
as  to  Blair-Murdock  Company  and  C.  D.  Lawrence 
for  lack  of  evidence,  and  as  to  Harry  G.  Lane  and 
Kenneth  Croft  for  the  reasons  above  suggested.     As 
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to  defendant  Ralph  K.  Blair  and  Thomas  Addis  it 
will  be  granted  as  to  the  second  count  and  denied 
as  to  the  first.  This,  for  the  reason  that  while  de- 
fendants are  charged  in  two  counts,  there  was  in 
reality  but  one  conspiracy.  As  it  appears  that  most 
of  the  men  named  in  the  Indictment  claimed  to  have 
formerly  served  in  the  army  I  shall  confine  the  ad- 
verse verdict  to  the  first  count. 

The  jury  will,  therefore,  in  accordance  with  the 
stipulation  of  the  parties  and  these  instructions,  ren- 
der a  general  verdict  of  not  guilty  as  to  defendants 
Blair-Murdock  Company,  C.  D.  Lawrence,  Harry  G. 
Lane  and  Kenneth  Cfoft.  As  [138]  to  the  de- 
fendants Ralph  K.  Blair  and  Thomas  Addis  you  will 
return  a  verdict  of  guilty  upon  the  first  count  and 
not  guilty  upon  the  second. 

[Exceptions  to  Charge  of  Court  to  Jury.] 
Mr.  DUNNE. — If  your  Honor  please,  under  the 
rule,  and  while  the  jury  is  still  at  the  bar,  we  wish 
to  note  our  exceptions  to  the  charge  of  the  Court  to 
the  jury;  and  in  that  behalf  except  to  the  following 
matters  contained  in  said  charge,  that  is  to  say : 

That  the  District  Court  erred  in  charging  and  in- 
structing the  jury  impanelled  in  said  cause  that: 
*'It  may  not  be  amiss  to  state  at  the  outset  that  sec- 
tion 10  is  designed  to  protect  the  sovereignty  of  the 
United  States,  and  could  be  violated  as  well  at  a 
time  of  universal  peace,  as  it  could  be  at  a  time  of 
almost  general  war.  In  other  words,  it  is  not  essen- 
tial to  a  violation  of  this  section  that  war  should  exist 
anywhere  at  the  time  of  such  violation,  although  in 
times  of  war  among  other  nations  with  which  this 
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Government  is  at  peace,  a  violation  of  the  section  on 
behalf  of  one  of  the  belligerents  by  hiring  or  retain- 
ing men  here  to  go  abroad  with  intent  to  enlist  in  the 
army  or  navy  of  such  belligerent  and  assist  in  carry- 
ing on  the  war  against  other  nations,  with  which  this 
Government  is  upon  friendly  terms,  might  well  be 
regarded  by  the  Government  with  greater  gravity,  as 
rendering  more  difficult  its  position  as  a  neutral 
power";  and  therein  did  misdirect  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that: 
''Some  of  the  defendants,  and  particularly  Blair  and 
Addis,  were  acting  in  concert  and  with  a  well-defined 
purpose  on  their  part  to  accomplish  some  certain 
things  does  not  admit  [139]  of  doubt.  Together 
they  formed  the  British  Friendly  Association,  the 
purpose  of  which  was  to  transport  to  New  York  Brit- 
ish subjects  sound  in  body  and  limb.  It  is  not  to  be 
conceived,  and  indeed  all  of  the  circumstances  neg- 
ative any  such  conception  that  they  expected  the 
journey  of  the  men  so  transported  to  end  at  New 
York.  The  ultimate  destination  of  these  men  was 
some  point  in  the  British  Empire,  and  the  defend- 
ants knew  it,  and  were  jointly  engaged  in  sending 
them  there";  and  therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that: 
"They  (said  defendants)  had  associated  themselves 
together  to  transport  to  New  York  British  subjects, 
sound  in  body  and  limb,  whose  ultimate  destination 
was  England,  and  at  least  a  majority  of  whom  in- 
tended to  enlist  there  in  the  military  or  naval  ser- 
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vice,  and  all  of  whom  the  defendants  supposed,  be- 
lieved and  presumed  would  so  enlist";  and  therein 
misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that 

''And  indeed  as  it  was  the  manifest  purpose  and 
intention  of  defendants  that  those  sent  by  them  from 
San  Francisco  should  go  beyond  the  limits  of  the  , 
United  States,  and  as  it  was  equally  the  purpose  of  | 
the  men  so  sent  to  go  beyond  such  limits,  our  inquiry  j 
is  narrowed  to  the  ascertainment  of  the  meaning  of  ] 
the  words  'hires  or  retains'  as  used  in  the  statute  and  j 
to  determining  whether  such  meaning  applies  to  the  I 
things  for  the  doing  of  which  the  defendants  were  j 
associated";  and  therein  misdirected  [140]  said  1 
jury.  i 

That  the  said  District  Court  erred  in  charging  and     \ 
instructing  the  jury  impaneled  in  said  cause  that:         ' 

' '  To  hire  in  its  ordinary  signification,  and  we  should 
here  seek  no  other,  means  'to  contract  for  the  labor  j 
and  services  of,  for  a  compensation,  to  engage  the 
services  of,  employ  for  wages,  salary  or  other  con- 
sideration; to  engage  the  interest  of,  agree  to  pay 
for  the  desired  action  or  conduct  of,'  and  this  has 
been  the  meaning  of  the  word  since  it  was  first  used 
in  the  statute  in  question  and  its  predecessors.  It 
is  not  essential  to  a  hiring  that  the  consideration  be 
pecuniary,  or  that  it  be  paid  at  once";  and  therein 
misdirected  said  jury.  , 

That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that : 
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"In  a  case  tried  in  1855,  involving  the  construction 
of  this  statute  (United  States  vs.  Hertz,  26  Fed. 
Cases  No.  15,357),  the  Court  instructed  the  jury  as 
follows : 

"The  hiring  or  retaining  does  not  necessarily  in- 
clude the  payment  of  money  on  the  part  of  him  who 
hires  or  retains  another.  He  may  hire  or  retain  a 
person  with  an  agreement  that  he  shall  pay  wages 
when  the  services  shall  have  been  performed.  A 
person  may  be  hired  or  retained  to  go  beyond  the 
limits  of  the  United  States,  with  a  certain  intent, 
though  he  is  only  to  receive  his  pay  after  he  has  gone 
beyond  the  limits  of  the  United  States  with  that 
intent.  Moreover,  it  is  not  necessary  that  the  con- 
sideration of  the  hiring  shall  be  money.  To  give  a 
pierson  a  railroad  ticket,  that  cost  $4.00,  and  board 
and  lodge  him  [141]  for  a  week  is  as  good,  as  a 
consideration  for  the  contract  of  hiring,  as  to  pay 
him  the  money  with  which  he  could  buy  the  railroad 
ticket  and  pay  for  his  board  himself";  and  therein 
misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

"And  in  an  exhaustive  opinion  rendered  by  At- 
torney-General Cushing  in  that  same  year  is  found 
the  following: 

'It  is  possible,  that  he  may  have  supposed  that  a 
solemn  contract  of  hiring  in  the  United  States  is 
necessary  to  constitute  the  offense.  That  would  be  a 
mere  delusion.  The  words  of  the  statute  are  "hire 
or  retain."  It  is  true,  our  act  of  Congress  does  not 
expressly  say,  as  the  British  Act  of  Parliament  does 
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"whether  any  enlistment  money,  pay,  or  reward  shall 
have  been  given  or  not";  nor  was  it  necessary  to  in- 
sert these  words.  A  party  may  be  retained  by  verbal 
promise,  or  by  invitation  for  a  declared  or  known 
purpose.  If  such  a  statute  could  be  evaded  or  set  at 
naught  by  elaborate  contrivances  to  engage  without 
enlisting,  to  retain  without  hiring,  to  invite  without 
recruiting,  to  pay  recruiting  money  in  fact,  but  imder 
the  name  of  board,  passage  money,  expenses  or  the 
like,  it  would  be  idle  to  pass  acts  of  Congress  for  the 
punishment  of  this  or  any  other  offense.'  I  have 
adopted  these  quotations  because  they  seem  to  me 
to  state  accurately  the  meaning  of  the  law,  to  be  well 
within  its  terms,  and  to  afford  the  only  construction 
that  will  render  it  effective  for  the  purpose  for  which 
it  was  intended;"  and  therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
[142]  instructing  the  jury  impaneled  in  said  cause 
that: 

''The  fact  that  other  countries,  having  laws  for 
compulsory  military  service,  have  assisted  their  sub- 
jects in  this  country  to  return  to  their  native  land  is 
a  false  quantity  here,  and  one  with  which  we  have 
nothing  to  do.  It  throws  no  light  upon  the  questions 
which  we  are  to  consider.  The  case  on  trial  must  be 
determined  upon  its  own  particular  facts  without 
regard  to  what  has  been  done  either  here  or  else- 
where by  persons  not  included  in  the  present  Indict- 
ment"; and  therein  misdirected  said  jur3^ 

That  the  said  District  Couii;  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

"Nor  is  there  here  involved  any  question  as  to  the 
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right  of  individuals  to  go  from  this  country  either 
singly  or  in  groups  to  another  country  with  intent 
there  to  enlist.  The  sole  question  here  is,  do  the 
Pacts  before  us  show  a  conspiracy  on  the  part  of  de- 
fendants to  violate  the  statute  which  we  have  been 
3onsidering";  and  therein  misdirected  said  jury. 

That  the  said  district  court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

*'It  would  be  taxing  credulity  to  the  utmost  to 
urge  that  with  the  lists  and  instructions,  the  defend- 
ants did  not  know  that  what  was  sought  by  the 
Consul-General  was  men  who  would  go  to  England 
there  to  enlist  in  the  military  or  naval  service.  They 
were  *to  give  no  pay  or  advance.'  It  is  not  stated 
pay  or  advance  for  what?'  They  were  'to  make  no 
engagements  of  any  description  whatever. '  It  is  not 
stated  in  the  instructions  what  they  were  to  do  in 
this  regard,  but  they  were  to  examine  the  men  to  see 
if  they  were  suitable,  [143]  and  to  send  them  on, 
not  more  than  fifty  at  a  time.  Evidently,  while 
under  the  instructions  they  could  make  no  engage- 
ments, they  certainly  could  come  to  some  understand- 
ing with  the  men  that  they  should  be  sent  forward 
for  some  purpose  for  which,  after  a  physical  exam- 
ination they  were  found  to  be  '  suitable. '  They  were 
'to  give  no  information  as  to  pay,  allotments,  etc' 
'Pay  or  allotments  for  whatt'  The  instructions  do 
not  state,  but  the  facts  show  that  all  British  soldiers 
and  seamen  receive  a  daily  pay  and  may  receive  pen- 
sions and  allotments  after  their  service  is  terminated, 
and  that  this  was  known  both  by  defendants  and  by 
the  men  transported";  and  therein  misdirected  said 
jury. 
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That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

*'The  men  pending  and  after  examination  were 
kept  at  boarding  and  lodging  houses  until  a  sufficient 
number  was  assembled  for  'orderly  transportation.* 
All  this  was  designed,  and  defendants  knew  it,  to 
secure  men  to  return  to  Great  Britain  and  enlist"; 
and  therein  misdirected  said' jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

"They  (said  defendants)  examined  the  men, 
boarded  them,  lodged  them,  transported  'them  in 
squads  to  New  York,  where  they  expected  them  to 
report  to  the  British  Consul  for  further  examina- 
tion and  further  transportation";  and  therein  mis- 
directed said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that: 
[144] 

"Defendants  knew  what  they  expected  the  men  to 
do,  and  the  men  in  turn  knew  what  was  expected  of 
them.  Defendants,  in  the  language  of  the  stipula- 
tion, supposed,  presumed  and  believed  that  the  men 
would  go  to  England  and  there  enlist  in  the  military 
or  naval  service,  and  a  majority  of  the  men  intended 
to  do  so;  they  were  furnished  board,  lodging  and 
transportation  for  that  reason  alone";  and  therein 
misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

"The  offer  of  defendants  was,  even  though  never 
put  into  w^ords,  'if  you  men,  having  been  found  after 
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examination,  physically  suitable,  will  go  to  England 
and  enlist,  we  will  furnish  you  with  board  and  lodg- 
ing while  you  are  here  awaiting  examination  and 
transportation,  and  we  will  furnish  you  with  trans- 
portation to  New  York,  and  sustenance  during  thp 
irip'  ";  and  therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

"And  this  offer  the  men  accepted  by  submitting 
to  examination,  by  accepting  board,  lodging,  sus- 
tenance and  transportation,  with  the  intent  in  the 
majority  of  them  at  least  to  do  the  thing  desired"; 
and  therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

"It  would  be  to  look  onto  to  the  form  in  utter  dis- 
regard of  the  substance  to  accept  as  a  sufficient  re- 
sponse to  all  these  facts  the  statement  that  at  no  time 
did  [145]  defendants  or  any  of  them  expressly  say 
in  words  to  any  of  the  men  that  they  should  enlist  in 
the  service  of  Great  Britain  as  soldiers,  sailors  or 
marines.  Just  as  it  w^ould  be  to  regard  the  form 
alone  and  disregard  the  substance  to  believe,  in  view 
of  all  the  facts,  that  when  the  Consul-Greneral  turned 
over  to  Harris  of  the  Friendly  Association  the  lists 
of  so-called  'Volunteers,'  with  the  manifest  inten- 
tion that  they  should  be  used,  the  instructions  ac- 
companying them  were  designed  for  any  other  pur- 
pose than  to  secure  here  men  to  go  beyond  the  limits 
of  the  United  States  for  enlistment,  without  appear- 
ing to  have  violated  the  law;  to  accomplish  in  fact 
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the  results  against  which  the  statute  is  directed,  and 
to  do  the  things  therein  forbidden  without  appearing 
to  do  so";  and  therein  misdirected , said  jury.  ' 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that :     I 

''While  therefore  it  may  be  true  that  they  (said 
ctefendants)  believed  they  were  acting  within  th& 
law,  I  am  of  the  opinion,  for  the  reasons  stated,  that 
some  of  the  defendants  did  enter  into  the  conspiracy 
as  charged  in  the  Indictment,  and  that  defendant 
Blair  for  the  purpose  of  effecting  the  object  thereof 
committed  some  of  the  overt  acts  charged";  and 
therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charging  and 
instructing  the  jury  impaneled  in  said  cause  that : 

*' As  to  the  defendants  Ralph  K.  Blair  and  Thomas- 
Addis,  it  will  be  ... .  denied  as  to  the  first";  and 
therein  misdirected  said  jury. 

That  the  said  District  Court  erred  in  charg- 
ing [146]  and  instructing  the  jury  impaneled  in 
said  cause  that:  "As  to  the  defendants  Ralph  K. 
Blair  and  Thomas  Addis,  you  will  return  a  verdict 
of  guilty  upon  the  first  count";  and  therein  mis- 
directed said  jury.  ,i 

That  the  said  District  Court  erred  in  failing  to« 
charge  and  instruct  the  jury  impaneled  in  said  cause 
that:  The  knowledge  of  either  said  Ralph  K.  Blair 
or  said  Thomas  Addis,  or  both  of  them,  of  any  crim-. 
inal  conspiracy  or  agreement,  or  purpose  on  the  part! 
of  any  other  person  or  persons,  without  active  co-i 
operation  by  said  Blair  or  Addis,  or  both  of  them  inj 
such   criminal   conspiracy,   agreement   or   purpose^ 
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would  not  be  sufficient  to  authorize  or  justify  any 
finding  of  guilty  against  either  said  Blair  or  said 
Addis,  or  both  of  them ;  and  in  failing  so  to  instruct 
and  charge  said  jury,  said  court  misdirected  said 
jury. 

That  the  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  not  merely  the 
bare  acts  of  said  defendants,  and/or  of  each  of  them, 
were  to  be  considered,  but  also  the  intention  and  pur- 
pose of  said  defendants,  and/or  of  each  of  them,  in 
doing  any  act  or  acts  referred  to  in  the  agreed  state- 
ment of  facts  on  file  herein  should  also  be  considered ; 
and  in  failing  so  to  instruct  and  charge  said  jury, 
said  Court  misdirected  said  jury. 

Said  District  Court  erred  in  failing  to  instruct 
and  direct  said  jury  that  the  intention  and  purpose 
of  said  defendants,  and  of  each  of  them,  in  doing  any 
act  or  acts  mentioned  in  the  agreed  statement  of  facts 
on  file  herein  were  material  to  the  issue  which  was 
then  before  said  jury ;  and  that  unless  said  jury  were 
satisfied  beyond  all  reasonable  doubt  that  said  inten- 
tion and  purpose  of  said  defendants,  [147]  and/or 
of  either  of  them,  in  acting  as  shown  in  the  agreed 
statement  of  facts  on  file  herein,  were  criminal,  and 
that  they,  or  either  of  them,  did  such  acts  with  the 
intention  to  violate  the  law,  and  did  those  acts  with 
that  object,  then  said  jury  could  not  and  should  not 
find  said  defendants,  or  either  of  them,  guilty  of  any 
offense  under  the  Indictment  herein,  or  either  count 
thereof ;  and  in  failing  so  to  instruct  and  charge  said 
jury,  said  Court  misdirected  said  jury. 

That  the  said  District  Court  erred  in  failing  to 
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instruct  and  direct  said  jury  that  before  said  defend- 
ants, or  either  of  them,  could  be  convicted  under  the 
Indictment,  or  any  count  thereof,  the  facts  stated 
in  the  agreed  statement  of  facts  on  file  herein  must  be 
of  such  a  character  as  to  exclude  every  reasonable 
hypothesis  but  that  of  the  defendant's  or  defend- 
ants '  guilt  of  the  offense  charged  in  said  Indictment, 
or  in  either  count  thereof;  and  in  failing  so  to  in- 
struct and  charge  said  jury,  said  Court  misdirected 
said  jury. 

That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  if  all  the  facts  stated 
in  the  agreed  statement  of  facts  on  file  herein  taken 
together  are  as  compatible  with  innocence  as  with 
guilt,  there  arises  a  reasonable  doubt  requiring  the 
acquittal  of  said  defendants,  or  of  each  of  them,  or 
any  and  all  offenses  referred  to  in  the  Indictment 
herein,  or  in  either  count  thereof;  and  in  failing  so 
to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury. 

That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  his  Majesty,  the  King 
[148]  of  Great  Britain  and  Ireland  was  at  all  the 
times  in  the  agreed  statement  of  facts  mentioned, 
desirous  of  the  return  to  Great  Britain  of  British 
subjects  for  employment  in  the  army  and  navy,  and 
in  the  various  branches  of  the  national  service  of  all 
kinds;  and  in  failing  further  to  instruct  and  charge 
said  jury  that  if  the  facts  stated  in  said  agreed  state- 
ment of  facts,  taken  together,  were  or  are  as  com- 
patible with  the  assisting  or  transporting  to  Great 
Britain  of  British  subjects  for  employment  in  the 
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various  branches  of  the  national  service  of  all  kinds, 
as  they  were  with  the  hypothesis  that  such  subjects 
were  hired  and  retained  for  employment  or  enlist- 
ment in  the  army  or  navy  of  Great  Britain,  that  then 
neither  said  defendants,  nor  either  of  them,  could  be 
convicted  of  any  offense  charged  in  the  Indictment 
herein,  or  in  either  count  thereof,  and  in  failing  so 
further  to  charge  said  jury,  said  Court  misdirected 
said  jury. 

That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  the  acts  and  conduct 
of  said  defendants,  and  of  each  of  them,  as  stated  in 
the  agreed  statement  of  facts  on  file  herein  was  and 
is  entirely  as  consistent  with  the  assisting  and  trans- 
porting to  Great  Britain  of  British  subjects,  sound 
in  body  and  limb,  for  employment  in  the  various 
branches  of  the  national  service  of  all  kinds,  as  they 
were  or  are  with  any  other  theory  or  hypothesis ;  and 
in  failing  further  to  instruct  and  charge  said  jury 
that  where  in  a  given  cause  there  are  two  theories  or 
hypothesis  open  by  which  the  agreed  facts  may  be 
explained,  one  in  favor  of  innocence,  and  the  other  in 
favor  of  a  criminal  course,  the  one  in  favor  of  in- 
nocence must  be  accepted  and  must  prevail;  and  in 
failing  further  [149]  to  charge  and  instruct  said 
Jury  that  if  the  acts  and  conduct  of  the  defendants, 
and  of  each  of  them,  as  stated  in  the  agreed  statement 
of  facts  on  file  herein,  were  as  consistent  with  the 
hypothesis  of  assisting  and  transporting  to  Great 
Britain  of  British  subjects  sound  in  body  and  limb, 
for  employment  in  the  various  branches  of  the  na- 
tional service  of  all  kinds,  as  they  were  with  the  hy- 
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pothesis  that  such  British  subjects  were  assisted  and; 
transported  to  Great  Britain  for  employment  in  the' 
army  and  navy,  then  that  said  jury  could  not  convict: 
said  defendants,  or  either  of  them,  under  said  In- 
dictment or  either  of  the  counts  thereof,  but  must 
acquit  them  and  each  of  them;  and  in  failing  so  fur- 
ther to  charge  said  jury,  said  Court  misdirected  said 
jury. 

That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  the  acts  and  conduct: 
of  the  defendants,  and  each  of  them,  stated  in  thei 
agreed  statement  of  facts,  were  and  are  explainable! 
upon  an  hypothesis  arising  upon  the  face  of  the; 
agreed  statement  of  facts  herein,  and  consistent  withi 
innocence,  namely,  the  hypothesis  that  the  defend- 
ants either  together  or  separately,  assisted  the  return, 
to  Great  Britain  of  British  subjects,  sound  in  body 
and  limb  for  employment  in  the  various  branches  of 
the  national  service  of  all  kinds ;  and  in  failing  so  tol 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury.  j 

That  said  District  Court  erred  in  its  instruction: 
and  charge  to  the  jury  impaneled  in  said  cause  byi 
adopting  in  said  instruction  and  charge,  and  present-| 
ing  the  same  to  said  jury,  an  interpretation  of  said 
agreed  statement  of  facts,  and  a  theory  of  the  case, 
in  favor  of  [150]  the  guilt  rather  than  in  favor  of 
the  innocence  of  said  defendants,  and/or  each  of 
them ;  and  in  failing  to  instruct  and  charge  said  jury 
to  adopt  such  an  interpretation  of  said  agreed  stated 
ment  of  facts,  and  such  a  theory  of  this  cause  as 
would  be  in  favor  of  the  innocence  rather  than  in 
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favor  of  the  guilt  of  said  defendants ;  and/or  either 
of  them,  said  Court  misdirected  said  jury. 

That  the  said  District  Court  erred  in  failing  to  in- 
struct and  charge  the  jury  impaneled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  to  aid  or  assist  the  re- 
turn to  Great  Britain  of  British  subjects,  sound  in 
body  and  limb,  for  employment  in  the  various 
branches  of  the  national  service  of  all  kinds,  and  in 
failing  so  further  to  charge  said  jury,  said  Court  mis- 
directed said  jury. 

That  the  said  District  Court  erred  in  failing  to  in- 
struct and  charge  the  jury  impaneled  in  said  cause 
that  it  w^as  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  to  aid  or  assist,  finan- 
cially, or  otherwise,  the  return  to  Great  Britain  of 
British  subjects,  sound  in  body  and  limb,  when  such 
assistance,  whether  financial  or  otherwise,  is  given  to 
such  British  subjects  who  voluntarily  present  them- 
selves and  ask  for  assistance  without  disclosing  their 
intention,  and  to  whom  assistance  is  given  without 
imposing  any  obligation  upon  them  to  enlist  or  enter 
in  the  service  of  the  King  of  Great  Britain  and  Ire- 
land as  a  soldier  of  as  a  marine  or  seaman;  and  in 
failing  so  further  to  charge  said  jury,  said  Court  mis- 
directed said  jury. 

That  the  said  District  Court  erred  in  failing  [151] 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  to  aid  or  assist 
the  return  to   Great   Britain  of  British  subjects, 
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sound  in  body  and  limb,  where  such  assistance  is 
given  by  persons  who  supposed,  believed  and  pre- 
sumed that  such  British  subjects  would  enlist  in  the 
military  or  naval  service  of  Great  Britain,  and 
where  it  was  the  individual  intent  of  a  majority  of 
such  British  subjects  so  assisted  to  enlist  in  such  ser- 
vice; and  in  failing  so  further  to  charge  said  jury^ 
said  Court  misdirected  said  jury. 

That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impaneled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  to  aid  or  assist  the 
return  to  Great  Britain  of  British  subjects,  sound  in 
body  and  limb,  even  though  those  furnishing  such 
assistance,  supposed,  believed  and  presiuned  that 
such  British  subjects,  so  assisted,  would  enlist  in  the 
military  or  naval  service  of  Great  Britain,  and  even 
fhough  it  was  the  individual  intent  of  a  majority  of 
such  British  subjects,  so  assisted,  to  enlist  in  such 
service,  where  no  obligation  was  imposed  upon  such 
British  subjects,  or  upon  any  of  them  to  enlist  or 
enter  in  the  service  of  the  King  of  Great  Britain  and 
Ireland  as  a  soldier  or  as  a  marine  or  seaman,  and 
where  no  obligation  was  put  upon  the  British  sub- 
jects, so  assisted,  to  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  States  with  the  intent  so  to  enlist ; 
and  in  failing  so  further  to  charge  said  jury  said 
Court  misdirected  said  jury. 

That  the  said  District  Court  erred  in  failing 
to  [152]  instruct  and  charge  the  jury  impaneled 
in  said  cause  that  it  was  and  is  no  crime  or  offense 
against  any  of  the  laws  of  the  United  States  to  aid  or 
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assist  the  return  to  Great  Britain  of  British  subjects, 
sound  in  body  and  limb,  even  though  those  persons 
furnishing  such  assistance,  supposed,  believed  and 
presumed  that  such  subjects,  so  aided  and  assisted, 
v^ould  enlist  in  the  military  or  naval  service  of  Great 
Britain,  and  even  though  it  was  the  individual  intent 
of  a  majority  of  such  British  subjects,  so  aided  and 
assisted,  to  enlist  in  such  service,  unless  there  was, 
not  only  an  obligation  upon  such  British  subjects,  so 
aided  and  assisted,  to  enlist  or  enter  in  the  service 
of  the  King  of  Great  Britain  and  Ireland  as  a  soldier 
or  as  a  marine  or  seaman,  or  an  obligation  upon  such 
British  subjects  to  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  States  with  the  intent  so  to  enlist, 
but  also  there  was  an  actual  engagement  entered  into 
between  the  persons  giving  such  aid  or  assistance, 
and  the  British  subjects  so  aided  and  assisted  where- 
by such  British  subjects  so  aided  and  assisted,  should 
enlist  or  enter  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  a  soldier  or  as  a  marine  or 
seaman,  or  should  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  States  with  the  intent  so  to  enlist, 
such  engagement  being  with  the  consent  and  under- 
standing of  both  parties  to  such  engagement ;  and  in 
failing  so  further  to  charge  said  jury  said  Court  mis- 
directed said  jury. 

That  the  said  District  Court  erred  in  failing  to  in- 
struct and  charge  the  jury  impaneled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  for  individuals  to  go 
beyond  [153]  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  enlist  in  foreign  military 
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service ;  and  in  failing  so  further  to  charge  said  jury 
said  Court  misdirected  said  jury. 

That  the  said  District  Court  erred  in  failing  to  in- 
struct and  charge  the  jury  impaneled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  to  transport  persons 
out  or  beyond  the  limits  or  jurisdiction  of  the  United 
States  and  to  land  them  in  foreign  countries  when 
such  persons  had  an  intent  to  enlist  in  foreign 
armies;  and  in  failing  so  further  to  charge  said  jury 
said  Court  misdirected  said  jury. 

Mr.  DUNNE. — (Continuing.)  These  exceptions 
now  noted  are  based  upon  the  following  grounds : 

1.  This  Court  has  no  jurisdiction  of  the  subject 
matter  of  this  criminal  proceeding. 

2.  Neither  the  Indictment  herein,  nor  any  count 
thereof,  states  any  crime  or  offense  against  the  laws 
of  the  United  States,  for  the  reasons  and  grounds  set 
forth  in  the  motion  to  quash  and  demurrer  now  on 
file  in  this  action. 

3.  The  "agreed  statement  of  facts"  now  on  file  in 
this  criminal  action  fails  to  state  facts  sufficient  to 
authorize  or  sustain  any  instruction  to  find,  or  any 
finding,  that,  at  any  time  or  place,  any  conspiracy, 
whether  as  alleged  in  the  Indictment  on  file  herein,  or 
in  either  count  thereof,  or  on  the  part  of  any  two  of 
the  defendants  [154]  named  herein,  or  otherwise, 
to  hire  and  retain,  or  to  hire  or  retain,  any  person  or 
persons  whatever,  within  the  territory  of  the  United 
States,  to  go  beyond  the  limits  and  jurisdiction  of 
the  United  States  with  the  intent  on  the  part  of  any 
such  person  or  persons  to  enlist  and  enter,  or  enlist 
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or  enter,  in  the  service  of  any  foreign  prince,  and/or 
with  the  intent  on  the  part  of  said  defendants,  or  of 
any  two  of  them,  or  of  any  of  them,  that  any  such 
person  or  persons  should  be  enlisted  and  entered,  or 
enlisted  or  entered,  in  the  service  of  any  foreign 
prince,  as  a  soldier,  or  as  a  marine  or  seaman  on  board 
a  vessel  or  vessels  of  war  of  any  foreign  prince  what- 
ever; and  that  said  '^ agreed  statement  of  facts"  fails 
to  state  facts  sufficient  to  authorize  or  sustain  any  in- 
struction to  find,  or  any  finding,  that  any  hiring  and 
retaining,  or  hiring  or  retaining,  whether  as  alleged 
in  said  Indictment  or  in  either  count  thereof,  or 
otherwise,  was  done  or  performed  by  said  defendants 
or  any  one  or  more  of  them. 

4.  The  aforesaid  "agreed  statement  of  facts" 
fails  to  show  any  conspiracy  by  said  defendants  as 
alleged  in  said  Indictment,  or  in  either  count  thereof, 
or  any  conspiracy  on  the  part  of  any  two  or  more  of 
said  defendants,  to  do  or  perform,  or  cause  to  be 
done  or  performed,  any  act  or  acts  in  order  to  effect 
and  accomplish  any  hiring  and  retaining,  or  hiring 
or  retaining,  as  alleged  in  said  Indictment,  or  in 
either  count  thereof,  or  otherwise. 

5.  The  aforesaid  "agreed  statement  of  facts"  af- 
firmatively shows  that  said  defendants,  or  any  two 
of  them,  if  they  combined  at  all,  combined  to  do  noth- 
ing except  that  which  by  law  they  were  not  prohibited 
from  doing.     [155] 

6.  The  aforesaid  "agreed  statement  of  facts"  is 
insufficient  to  justify  or  sustain  the  direction  to  the 
jury  in  this  action,  or  the  verdict  by  said  jury 
against  the  defendants,  or  any  one  or  more  of  them. 
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7.  Any  direction  of  the  Court  to  the  jury  in  this 
action,  or  any  verdict  of  said  jury  in  this  action^ 
against  said  defendants,  or  any  one  or  more  of  them,, 
is  against  and  contrary  to  law. 

8.  Any  direction  of  the  Court  to  the  jury  in  this 
action,  or  any  verdict  by  said  jury  in  this  action^ 
against  said  defendants,  or  any  one  or  more  of  them,, 
is  against  and  contrary  to  the  aforesaid  "agreed 
statement  of  facts." 

9.  Nothing  before  this  Court  is  sufficient  to  over- 
come, beyond  all  reasonable  doubt,  the  presumption 
of  innocence  to  which  these  defendants  are,  and  each 
of  them  is,  entitled  by  law. 

Said  exceptions  were  then  and  there  denied,  and 
disallowed  by  the  said  Court,  to  which  ruling  said 
defendants  Ralph  K.  Blair  and  Thomas  Addis,  each 
for  himself,  and  not  the  one  for  the  other,  then  and 
there  duly  excepted,  and  now  assign  said  ruling  as 
.error. 

And  be  it  further  remembered  that  thereupon  said 
jury  selected  Wm.  H.  Leahy,  as  foreman,  and  made, 
gave,  rendered  and  returned  in  said  cause  and  court 
their  verdict  as  the  same  appears  in  the  judgment- 
roll  and  record  herein.  And  thereupon  the  follow- 
ing proceedings  took  place. 

The  CLERK.— Gentlemen  of  the  Jury,  harken  to 
your  verdict  as  it  will  stand  recorded : 

"We,  the  jury,  find  the  defendants  at  the  bar,  Blair- 
Murdock  Company,  C.  D.  Lawrence,  Harry  G.  Lane 
and  [156]  Kenneth  Croft  not  guilty.  William 
H.  Leahy,  Foreman. ' '    And  so  say  you  all. 

"We,  the  jury,  find  Ralph  K.  Blair  and  Thomas 
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Addis,  defendants  at  the  bar,  guilty  on  the  first  count 
of  the  Indictment  and  not  guilty  on  the  second  count 
of  the  Indictment.  William  H.  Leahy,  Foreman." 
And  so  say  you  all. 

Mr.  DUNNE. — ^If  your  Honor  please,  the  defend- 
ants Blair  and  Addis  desire  at  this  time  to  enter  their 
exception  to  the  verdict  of  the  jury,  in  so  far  as  that 
verdict  finds  them  guilty  upon  the  first  count  in  the 
Indictment,  for  the  reasons  and  upon  the  grounds 
heretofore  stated  by  the  defendants  herein  when  not- 
ing their  exceptions  to  the  charge  of  the  Court  to  the 
jury  in  this  cause,  said  reasons  and  grounds  being 
heretofore  stated  in  this  bill  of  exceptions. 

Said  exception  to  said  Verdict  of  said  Jury  was 
then  and  there  disallowed  and  denied  by  said  Court, 
to  which  ruling  said  defendants  Ralph  K.  Blair  and 
Thomas  Addis,  each  for  himself,  and  not  the  one  for 
the  other,  then  and  there  duly  excepted  and  now  as- 
sign the  same  as  error. 

Thereupon  said  cause  was  duly  continued  until 
Saturday,  October  30,  1915,  for  judgment. 

And  be  it  further  remembered  that  on  said  Satur- 
day, October  30,  1915,  said  cause  came  on  regularly 
in  said  Court  for  judgment,  and  thereupon  the  fol- 
lowing proceedings  took  place : 

Said  defendants  Ralph  K.  Blair  and  Thomas  Ad- 
dis thereupon,  through  their  Counsel,  moved  said 
Court  for  [157]  a  new  trial  of  the  above-entitled 
action,  which  said  motion  for  a  new  trial  was  then 
and  there  filed  in  said  cause  and  Court  and  appears 
in  full  in  the  judgment-roll  and  record  herein;  said 
motion  for  a  new  trial  was  thereupon  presented  to 
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said  Court  for  its  consideration,  and  said  Court  then 
and  there  denied  said  motion,  to  which  ruling  said 
defendants,  and  each  of  them,  respectively,  noted  and 
reserved  an  exception,  and  now  assign  the  said  ruling 
as  error. 

And  be  it  further  remembered  that  on  said  Satur- 
urday,  October  30,  1915,  after  the  aforesaid  ruling 
was  had  and  exception  reserved  upon  said  motion 
for  a  new  trial,  said  defendants,  Ralph  K.  Blair 
and  Thomas  Addis,  thereupon,  through  their  coimsel, 
moved  said  Court  for  a  motion  in  arrest  of  judgment 
in  the  above-entitled  action,  which  said  motion  in 
arrest  of  judgment  was  then  and  there  filed  in  said 
cause  and  court  and  appears  in  full  in  the  judgment- 
roll  and  record  herein;  said  motion  in  arrest  of 
judgment  was  thereupon  presented  to  said  Court  for 
its  consideration,  and  said  court  then  and  there 
denied  said  motion,  to  which  ruling  said  defendants, 
and  each  of  them  respectively,  noted  and  reserved  an 
exception,  and  now  assigns  the  said  ruling  as  error. 

The  COURT.— The  judgment  of  the  Court  will  be 
that  each  of  the  defendants  pay  a  fine  in  the  sum  of 
$1000,  with  the  usual  alternative. 

Mr.  DUNN. — To  the  sentence  and  judgment  of  the 
Court,  the  defendants,  and  each  of  them,  respectfully 
except. 

And  said  defendants  do,  and  each  of  them  does, 
hereby  assign  said  sentence  and  judgment  as  error. 

And  to  the  end  that  justice  and  right  may  be 
[158]  done,  the  said  defendants,  Ralph  K.  Blair 
and  Thomas  Addis,  and  each  of  them,  hereby  pre- 
sent   the    foregoing    as    their    Bill    of    exceptions 
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herein,  and  pray,  and  each  of  them  prays,  that  this 
said  Bill  of  Exceptions  herein  be  settled,  allowed 
and  approved  as  true  and  correct  in  all  particulars, 
and  be  made  a  part  of  the  records  in  the  above- 
entitled  cause. 

Dated:     San     Francisco,     California,     Tuesday, 
November  9th,  1915. 

RAIxPH  K.  BLAIR, 
THOMAS  ADDIS, 
Said  Defendants  and  Plaintiffs  in  Error  Herein.  • 

J.  J.  DUNNE, 
ALLEN  G.  WRIGHT, 
HENRY  G.  DINKELSPIEL, 
JOHN  R.  JONES, 
Attorneys  for   said  Defendants  and  Plaintiffs   in 
Error. 

[Notice  of  Settlement  of  Bill  of  Exceptions.] 
To  JOHN  W.  PRESTON,  Esq.,  United  States  At- 
torney for  the  Northern  District  of  California, 
at  San  Francisco. 
Sir :  You  will  please  take  notice  that  the  foregoing 
constitutes  and  is  the  Bill  of  Exceptions  of  the  de- 
fendants, Ralph  K.  Blair  and  Thomas  Addis  in  the 
above-entitled  cause,  and  that  said  defendants  will 
ask  the  settlement,  allowance  and  approval  of  the 
same. 
November  9th,  1915. 

J.  J.  DUNNE, 
ALLEN  G.  WRIGHT, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 
Attorneys  for  said  Defendants  and  Plaintiffs  in 
Error.     [159] 
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[Stipulation  as  to  Bill  of  Exceptions.] 
It  is  hereby  stipulated  and  agreed,  that  the  fore- 
going Bill  of  Exceptions  is  true  and  correct  in  all 
particulars,  and  that  the  same  may  be  settled,  al- 
lowed and  approved  by  said  Court  without  further 
notice,  and  that  the  same  may  be  made  a  part  of  the 
records  in  the  above-entitled  cause. 

Dated :  San  Francisco,  California,  November  17th, 
1915. 

UNITED  STATES  OF  AMERICA. 

By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco,  Attorney  for  De- 
fendant in  Error  Herein. 

RALPH  K.  BLAIR. 
THOMAS  ADDIS. 
By  J.  J.  DUNNE, 
ALLEN  G.  WRIGHT, 
HENRY  G.  W„  DINKELSPIEL, 
JOHN  R.  JONES, 
Attorneys  for  said  Defendants  and  Plaintiffs  in  Er- 
ror Herein. 

[Order  Settling  Bill  of  Exceptions.] 

United  States  of  America, 

Northern  District  of  California, — ss. 

In  the  matter  of  the  foregoing  Bill  of  Exceptions 
duly  presented  in  time  by  the  defendants  Ralph  K. 
Blair  and  Thomas  Addis,  plaintiffs  in  error  herein : 

It  is  hereby  ordered  by  said  Court  that  said  [160] 
Bill  of  Exceptions  be,  and  the  same  is  hereby  settled, 
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allowed  and  approved  as  true  and  correct  in  all  par- 
ticulars ; 

And  it  is  hereby  further  ordered  by  said  Court 
that  said  Bill  of  Exceptions  be,  and  the  same  is 
hereby,  made  a  part  of  the  Records  in  the  above- 
entitled  cause. 

Given,  made  and  dated  at  San  Francisco,  Califor- 
nia, this  17  day  of  November,  A.  D.  1915. 

M.  T.  DOOLINO, 
United  States  District  Judge. 

[Endorsed]  :  Filed  Nov.  17,  1915.  W.  B.  Maling, 
Clerk.      By  C.  W.  Calbreath,  Deputy  Clerk.     [161] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

•       No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 

Notice  of  Petition  for  Writ  of  Error. 

To  the  United  States  of  America,  and  to  Honorable 

JOHN  W.  PRESTON,  United  States  Attorney 

for  the  Northern  District  of  California,  at  San 

Francisco : 

You,   and  each  of  you,  will  please  take  notice 
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hereby  that  on  Saturday,  the  30th  day  of  October, 
A.  D.  1915,  we  shall  present  to  the  above-entitled 
court  the  petition  for  writ  of  error  and  supersedeas 
herein,  and  assignment  of  errors  herein,  and  shall 
move  said  Court  to  allow  said  writ  of  error  and  said 
supersedeas,  and  to  direct  the  issuance  of  the  same, 
and  of  the  citation  herein.  Copies  of  said  petition 
for  writ  of  error  and  supersedeas,  and  of  the  assign- 
ment oi  errors  herein  are  made  a  part  of  this  notice, 
attached  hereto  and  served  herewith. 

Dated,    San   Francisco,    California,    October   30, 
A.  D.  1915. 

RALPH  K.  BLAIR, 
THOMAS  ADDIS, 
Petitioners  and  Plaintiffs  in  Error. 
By   J.  J.  DUNNE, 

ALLEN  G.  WRIGHT, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

Their  Attorneys.     [162] 
Due  service  of  the  foregoing  notice,  and  receipt  of 
copies  of  the  various  papers  therein  referred  to  are 
hereby  admitted  this  30th  day  of  October,  A.  D.  1915. 
THE  UNITED  STATES  OF  AMERICA, 
The  Defendant  in  Error. 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco,  Attorney  for  Said 
Defendant  in  Error. 

.  [Endorsed] :  Filed  Oct.  30,  1915.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [163] 
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In  the  Districi  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California^  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

BLAIR-MURDOCK  COMPANY,  (a  Corpora- 
tion), RALPH  K.  BLAIR,  THOMAS 
ADDIS,  HARRY  G.  LANE,  KENNETH 
CROFT,  C.  D.  LAWRENCE, 

Defendants. 

Petition  for  Writ  of  Error. 

Your  petitioners,  the  above-named  Ralph  K.  Blair 
and  Thomas  Addis,  defendants  in  the  above-entitled 
cause,  bring  this  their  petition  for  a  writ  of  error  to 
the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  and  in  that  be- 
half your  petitioners  show : 

On  the  27th  day  of  October,  1915,  in  the  above- 
entitled  cause,  there  was  made,  given,  rendered  and 
entered  in  the  above-entitled  court,  and  by  the  jury 
impaneled  in  said  cause,  the  verdict  of  not  guilty  in 
favor  of  the  defendants  Blair-Murdock  Company,  a 
corporation,  Harry  G.  Lane,  Kenneth  Croft  and  C. 
D.  Lawrence  upon  each  and  all  of  the  counts  in  the 
Indictment  herein  contained;  and  that  on  said  last 
mentioned  day  in  said  cause  and  court  and  by  said 
jury  there  was  made,  given,  rendered  and  entered  a 
verdict  of  not  guilty  in  favor  of  the  defendants 
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Balph  K.  Blair  and  Thomas  Addis  upon  the  second  j 
count  in  the  Indictment  herein  contained;  and  that  i 
on  said  last-mentioned  date,  in  said  cause  and  court  '•. 
and  by  said  jur}^,  there  was  made,  given,  rendered 
and  entered  a  verdict  of  guilty  against  the  above-  i 
named  defendants  Ralph  K.  Blair  and  Thomas  Addis  i 
upon  the  first  count  in  said  Indictment  herein  con- 
tained; and  that  thereafter,  and  on  the  30th  day  of 
October,  A.  D.,  1915,  there  was  made,  given,  rendered  | 
and  entered  in  the  above-entitled     [164]     court  and  I 
cause  a  judgment  against  your  petitioners  herein, 
namely,  said  defendants  Ralph  K.  Blair  and  Thomas 
Addis,  wherein  and  whereby  your  said  petitioners^  i 
said  Ralph  K.  Blair  and  said  Thomas  Addis,  were,  \ 
and  each  of  them  was,  adjudged  and  sentenced  to  pay  ! 
a  fine  of  One  Thousand  ($1000)  Dollars,  in  lawful  | 
money  of  the  United  States,  or  in  default  of  the  pay-  i 
ment  of  said  fine  to  be  imprisoned  until  said  fine  be  I 
paid  or  until  he  be  otherwise  discharged  by  due 
course  of  law. 

And  your  petitioners  further  show  that  they  are,  j 
and  each  of  them  is,  advised  by  counsel,  and  each  of 
them  avers  that  there  was  and  is  manifest  error  in 
the  records  and  proceedings  had  in  said  cause  and  in  ■ 
the  making,  giving,  rendition  and  entry  of  said  judg-  j 
ment  and  sentence  to  the  great  injury  and  damage  of  : 
your  petitioners,  and  of  each  of  them,  all  of  which 
error  will  be  more  fully  made  to  appear  by  an  exam- 
ination of  the  said  record  and  by  an  examination  of 
the  bill  of  exceptions  of  your  petitioners  tendered  ■ 
and  filed  herein,  and  in  the  assignment  of  errors  j 
hereinafter  set  out;  and  to  that  end  thereafter  that  i 
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the  said  judgment,  sentence  and  proceedings  may  be 
reviewed  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  your  petitioners  now 
pray,  and  each  of  them  now  prays,  that  a  writ  of 
error  may  be  issued,  directed  therefrom  to  the  said 
District  Court  of  the  United  States  for  the  Northern 
District  of  California,  returnable  according  to  law 
and  the  practice  of  the  Court,  and  that  there  may  be 
directed  to  be  returned  pursuant  thereto  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors, 
and  all  proceedings  had  in  said  cause,  that  the  same 
may  be  removed  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  the  end  that  the 
error,  if  any  has  happened,  may  be  duly  corrected; 
and  full  and  speedy  justice  done  your  petitioners, 
and  each  of  your  petitioners. 

And  your  petitioners  now  make,  and  each  of  them 
now  makes,  the  assignment  of  errors  attached 
hereto,  upon  which  they,  and  [165]  each  of  them 
will  rely  and  which  will  be  made  to  appear  by  a  re- 
turn of  the  said  record  in  obedience  to  said  writ. 

WHEREFORE,  your  petitioners  pray,  and  each 
of  them  prays,  the  issuance  of  a  writ  as  herein 
prayed,  and  said  petitioners  pray,  and  each  of  them 
prays,  that  the  assignment  of  errors  annexed  hereto 
may  be  considered  as  their,  and  each  of  their,  assign- 
ment of  errors  upon  the  writ,  and  that  the  judgment 
rendered  in  this  cause  may  be  reversed  and  held  for 
naught,  and  that  said  cause  be  remained  for  further 
proceedings  and  that  your  petitioners,  and  each  of 
them,  be  awarded  a  supersedeas  upon  said  judgment 
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and  all  necessary  process,  including  bail. 

RALPH  K.  BLAIR, 
THOMAS  ADDIS, 

Said  Petitioners. 
J.  J.  DUNNE, 
ALLEN  G.  WRIGHT, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 

Attorneys  for  said  Petitioners  and  each  of 
them. 
Service  of  the  foregoing  Petition  for  Writ  of  Eror, 
and  receipt  of  a  copy  thereof,  are  hereby  admitted, 
this  30th  day  of  October,  1915. 

THE  UNITED  STATES  OF  AMERICA. 
BY  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco. 

[Endorsed] :  Filed  Oct.  30,  1915.     A¥.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [166] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BLAIR-MURDOCK  COMPANY,  a  Corporation, 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  €. 
D.  LAWRENCE, 

Defendants. 
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Assignment  of  Errors. 

Now  come  Ralph  K.  Blair  and  Thomas  Addis,  de- 
fendants in  the  above-entitled  cause,  and  plaintiffs  in 
error  herein,  and  having  petitioned  for  an  order  from 
said  court  permitting  them  to  procure  a  writ  of  error 
to  this  court,  directed  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
judgment  and  sentence  made  and  entered  in  said 
cause  against  said  plaintiffs  in  error  and  petitioners 
herein,  and  each  of  them,  and  file  with  their  said 
petition  the  following  assignments  of  error  herein 
upon  which  they,  and  each  of  them,  will  rely  for  a 
reversal  of  said  judgment  and  sentence  upon  the  said 
writ,  and  which  said  errors,  and  each  and  every  of 
them,  are  to  the  great  detriment,  injury  and  preju- 
dice of  the  said  defendants,  and  of  each  of  them,  and 
in  violation  of  the  rights  conferred  upon  them,  and 
each  of  them,  by  law ;  and  they  say  that  in  the  record 
and  proceedings  in  the  above-entitled  cause,  upon 
the  hearing  and  determination  thereof  in  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  there  is  manifest  error  in  this,  to  wit : 

1.  That  the  said  District  Court  erred  in  denying 
the  motions  of  the  said  defendants  to  quash  the  In- 
dictment filed  in  said  cause  [167]  upon  the 
grounds  in  said  motions  set  forth,  and  erred  in  deny- 
ing the  said  motions  of  the  said  defendants  to  quash 
each  count  of  said  Indictment  upon  the  grounds  in 
said  motions  set  forth,  and  erred  in  denying  the  said 
motions  of  the  said  defendants  to  quash  each  count 
of  said  Indictment  upon  each  and  every  ground  in 
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each  of  said  motions  assigned. 

2.  That  the  said  District  Court  erred  in  overrul- 
ing the  demurrers  of  the  said  defendants  to  the  In- 
dictment filed  in  said  cause  upon  the  grounds  in  said 
demurrers  set  forth,  and  erred  in  overruling  the  de- 
murrers of  the  said  defendants  to  each  count  of  said 
Indictment  upon  the  grounds  in  said  demurrers  set 
forth,  and  erred  in  overruling  the  demurrers  of  the 
said  defendants  to  each  count  of  said  Indictment 
upon  each  and  every  count  of  demurrer  thereto  in 
said  demurrers  assigned. 

3.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that :  ' '  It  may  not  be  amiss  to  state  at  the  outset  that 
Section  10  is  designed  to  protect  the  sovereignty  of 
the  United  States,  and  could  be  violated  as  well  at 
a  time  of  universal  peace,  as  it  could  be  at  a  time  of 
almost  general  war.  In  other  words  it  is  not  essential 
to  a  violation  of  this  section  that  war  should  exist 
anywhere  at  the  tune  of  such  violation,  although  in 
times  of  war  among  other  nations  with  which  this 
Government  is  at  peace,  a  violation  of  the  section  on 
behalf  of  one  of  the  belligerents  by  hiring  or  retain- 
ing men  here  to  go  abroad  with  intent  to  enlist  in  the 
army  or  navy  of  such  belligerent  and  assist  in  carry- 
ing on  the  war  against  other  nations  with  which  this 
Government  is  upon  friendly  terms,  might  well  be  re- 
garded by  the  Government  with  greater  gravity,  as 
rendering  more  difficult  its  position  as  a  neutral 
power";  and  therein  did  misdirect  said  jury. 

4.  That  the  said  District  Court  erred  in  charging 
and  instructing     [168]     the  jury  impanelled  in  said 
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cause  that:  ''Some  of  the  defendants,  and  particu- 
larly Blair  and  Addis,  were  acting  in  concert  and  with 
a  well-defined  purpose  on  their  part  to  accomplish, 
some  certain  things  does  not  admit  of  doubt.  To- 
gether they  formed  the  British  Friendly  Association, 
the  purpose  of  which  was  to  transport  to  New  York 
British  subjects  sound  in  body  and  limb.  It  is  not  to 
be  conceived,  and  indeed  all  of  the  circumstances  neg- 
ative any  such  conception  that  they  expected  the 
journey  of  the  men  so  transported  to  end  at  New 
York.  The  ultimate  destination  of  these  men  was 
some  point  in  the  British  Empire,  and  the  defend- 
ants knew  it,  and  were  jointly  engaged  in  sending 
them  there";  and  therein  misdirected  said  jury. 

5.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:  ''They  (said  defendants)  had  associated  them- 
selves together  to  transport  to  New  York  British 
subjects,  sound  in  body  and  limb,  whose  ultimate 
destination  was  England,  and  at  least  a  majority  of 
whom  intended  to  enlist  there  in  the  military  or  naval 
service,  and  all  of  whom  the  defendants  supposed,  be- 
lieved and  presumed  would  so  enlist";  and  therein 
misdirected  said  jury. 

6.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

"And  indeed  as  it  was  the  manifest  purpose  and 
intention  of  defendants  that  those  sent  by  them  from 
San  Francisco  should  go  beyond  the  limits  of  the 
United  States,  and  as  it  was  equally  the  purpose  of 
the  men  so  sent  to  go  beyond  such  limits,  our  inquiry 
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is  narrowed  to  the  ascertainment  of  the  meaning  of 
the  words  'hires  or  retains'  as  used  in  the  statute  and 
to  determining  whether  such  meaning  applies  to  the 
things  for  the  doing  of  which  the  defendants  were 
associated";  and  therein  misdirected  said  jury. 

7.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:     [169] 

'*To  hire  in  its  ordinary  signification,  and  we 
should  here  seek  no  other,  means  Ho  contract  for  the 
labor  and  sendee  of,  for  a  compensation,  to  engage 
the  services  of,  employ  for  wages,  salary  or  other  con- 
sideration ;  to  engage  the  interest  of,  agree  to  pay  for 
the  desired  action  or  conduct  of,'  and  this  has  been 
the  meaning  of  the  word  since  it  was  first  used  in  the 
statute  in  question  and  its  predecessors.  It  is  not 
essential  to  a  hiring  that  the  consideration  be  pecuni- 
ary, or  that  it  be  paid  at  once";  and  therein  mis- 
directed said  jury. 

8.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

"In  a  case  tried  in  1855,  involving  the  construction 
of  this  statute,  (United  States  vs.  Hertz,  26  Fed. 
Cases  No.  15,357)  the  Court  instructed  the  jury  as 
follows : 

*The  hiring  or  retaining  does  not  necessarily  in- 
clude the  payment  of  money  on  the  part  of  him  who 
hires  or  retains  another.  He  may  hire  or  retain  a 
person  with  an  agreement  that  he  shall  pay  wages 
when  the  services  shall  have  been  performed.  A  per- 
son may  be  hired  or  retained  to  go  beyond  the  limits 
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of  the  United  States,  with  a  certain  intent,  though  he 
is  only  to  receive  his  pay  after  he  has  gone  beyond  the 
limits  of  the  United  States  with  that  intent.  More- 
over, it  is  not  necessary  that  the  consideration  of  the 
hiring  shall  be  money.  To  give  a  person  a  railroad 
ticket,  that  cost  $4.00,  and  board  and  lodge  him  for  a 
week  is  as  good,  as  a  consideration  for  the  contract  of 
hiring,  as  to  pay  him  the  money  with  which  he  could 
buy  the  railroad  ticket  and  pay  for  his  board  him- 
self ";  and  therein  misdirected  said  jury. 

9.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:     [170] 

"And  in  an  exhaustive  opinion  rendered  by  Attor- 
ney-General Gushing  in  that  same  year  is  found  the 
following : 

'It  is  possible,  that  he  may  have  supposed  that  a 
solemn  contract  of  hiring  in  the  United  States  is  nec- 
essary to  constitute  the  offense.  That  would  be  a 
mere  delusion.  The  words  of  the  statute  are  "hire  or 
retain. "  It  is  true,  our  act  of  Congress  does  not  ex- 
pressly say,  as  the  British  act  of  Parliament  does 
whether  any  enlisted  money,  pay,  or  reward  shall 
have  been  given  or  not' ;  nor  was  it  necessary  to  insert 
these  words.  A  party  may  be  retained  by  verbal 
promise,  or  by  invitation  for  a  declared  or  known 
purpose.  If  such  a  statute  could  be  evaded  or  set 
at  naught  hy  elaborate  contrivances  to  engage  with- 
out enlisting,  to  retain  without  hiring,  to  invite  with- 
out recruiting,  to  pay  recruiting  money  in  fact,  but 
under  the  name  of  board,  passage  money,  expenses  or 
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the  like,  it  would  be  idle  to  pass  acts  of  Congress  for 
the  punishment  of  this  or  any  other  offense. ' 

I  have  adopted  these  quotations  beicause  they  seem 
to  me  to  state  accurately  the  meaning  of  the  law,  to 
he  well  within  its  terms,  and  to  afford  the  only  con- 
struction that  will  render  it  effective  for  the  purpose 
for  which  it  was  intended";  and  therein  misdirected 
said  jury. 

10.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

'^That  fact  that  other  countries,  ha^T.ng  laws  for 
compulsory  military  service,  have  assisted  their  sub- 
jects in  this  country  to  return  to  their  native  land  is 
a  false  quantity  here,  and  one  with  which  we  have 
nothing  to  do.  It  throws  no  light  upon  the  questions 
which  we  are  to  consider.  The  case  on  trial  must  be 
determined  upon  its  own  particular  facts  without  re- 
gard to  what  has  been  done  either  here  or  elsewhere 
by  persons  not  included  in  the  present  Indictment"; 
and  therein  misdirected  said  jury.     [171] 

11.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jur}^  impaneled  in  said  cause 
that: 

' '  Nor  is  there  here  involved  any  question  as  to  the 
right  of  individuals  to  go  from  this  country  either 
singly  or  in  groups  to  another  country  with  intent 
there  to  enlist.  The  sole  question  here  is,  do  the 
facts  before  us  show  a  conspiracy  on  the  part  of  de- 
fendants to  violate  the  statute  which  we  have  been 
considering";  and  therein  misdirected  said  jury. 

12.  That  the  said  District  Court  erred  in  charg- 
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ing  and  instructing  the  jury  impaneled  in  said  cause 
that : 

"It  would  be  taking  credulity  to  the  utmost  to  urge 
that  with  the  lists  and  instructions,  the  defendants 
did  not  know  that  what  was  sought  by  the  Consul- 
General  was  men  who  would  go  to  England  there  to 
enlist  in  the  military  or  naval  service.  They  were 
*to  give  no  pay  or  advance.'  It  is  not  stated  'pay  or 
advance  for  what. '  They  were  '  to  make  no  engage- 
ments of  any  description  whatever. '  It  is  not  stated 
in  the  instructions  what  they  were  to  do  in  this  re- 
gard, but  they  were  to  examine  the  men  to  see  if  they 
were  suitable,  and  to  send  them  on,  not  more  than  50 
at  a  time.  Evidently  while  under  the  instructions 
they  could  make  no  engagements,  they  certainly  could 
come  to  some  understanding  with  the  men  that  they 
should  be  sent  forward  for  some  purpose  for  which, 
after  a  physical  examination  they  were  found  to  be 
'suitable.'  They  were  'to  give  no  information  as  to 
pay,  allotments,  etc.,'  'pay  or  allotments  for  what?' 
The  instructions  do  not  state,  but  the  facts  show  that 
all  British  soldiers  and  seamen  receive  a  daily  pay 
and  may  receive  pensions  and  allotments  after  their 
service  is  terminated,  and  that  this  was  known  both 
by  defendants  and  by  the  men  transported";  and 
therein  misdirected  said  jury. 

13.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:     [172] 

"The  men  pending  and  after  examination  were 
kept  at  boarding  and  lodging  houses  until  a  sufficient 
number  was  assembled  for  'orderly  transportation.' 
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All  this  was  designed,  and  defendants  knew  it,  to  se- 
cure men  to  return  to  Great  Britain  and  enlist";  and 
therein  misdirected  said  jury. 

14.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that : 

"They  (said  defendants)  examined  the  men, 
boarded  them,  lodged  them,  transported  them  in 
squads  to  New  York,  where  they  expected  them  to  re- 
port to  the  British  Consul  for  further  examination 
and  further  transportation";  and  therein  misdi- 
rected said  jury. 

15.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

*' Defendants  knew  what  they  expected  the  men  to 
do,  and  the  men  in  turn  knew  what  was  expected  of 
them.  Defendants,  in  the  language  of  the  stipula- 
tion, supposed,  presmned  and  believed  that  the  men 
would  go  to  England  and  there  enlist  in  the  military 
or  naval  service,  and  a  majority  of  the  men  intended 
to  do  so;  they  were  furnished  board,  lodging  and 
transportation  for  that  reason  alone";  and  therein 
misdirected  said  jury. 

16.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

"The  offer  of  defendants  was,  even  though  never 
put  into  words,  'if  you  men,  having  been  found  after 
examination,  physical^  suitable,  will  go  to  England 
and  enlist,  we  will  furnish  you  with  board  and  lodg- 
ing while  you  are  here  awaiting  examination  and 
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transportation,  and  we  will  furnish  you  with  trans- 
portation to  New  York,  and  sustenance  during  the 
trip'  ";  and  therein  misdirected  said  jury. 

17.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:     [173] 

"And  this  offer  the  men  accepted  by  submittting 
to  examination,  by  accepting  board,  lodging,  suste- 
nance and  transportation,  with  the  intent  in  the 
majority  of  them  at  least  to  do  the  thing  desired"; 
and  therein  misdirected  said  jury. 

18.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that: 

"It  would  be  to  look  on  to  to  the  form  in  utter  dis- 
regard of  the  substance  to  accept  as  a  sufficient  re- 
sponse to  all  these  facts  the  statement  that  at  no  time 
did  defendants  or  any  of  them  expressly  say  in  words 
to  any  of  the  men  that  they  should  enlist  in  the  ser- 
vice of  Great  Britain  as  soldiers,  sailors  or  marines. 
Just  as  it  would  be  to  regard  the  form  alone  and  dis- 
regard the  substance  to  believe,  in  view  of  all  the 
facts,  that  when  the  Consul- General  turned  over  to 
Harris  of  the  Friendly  Association  the  lists  of  so- 
called  'Volunteers,'  with  the  manifest  intention  that 
they  should  be  used,  the  instructions  accompanying 
them  were  designed  for  any  other  purpose  than  to 
secure  here  men  to  go  beyond  the  limits  of  the  United 
States  fro  enlistment,  without  appearing  to  have 
violated  the  law;  to  accomplish  in  fact  the  results 
against  which  the  statute  is  directed,  and  to  do  the 
things  therein  forbidden  without  appearing  to  do 
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so";  and  therein  misdirected  said  jury. 

19.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that : 

"While  therefore  it  may  be  true  that  they  said 
defendants  believed  they  were  acting  within  the  law, 
I  am  of  the  opinion,  for  the  reasons  stated,  that  some 
of  the  defendants  did  enter  into  the  conspiracy  as 
charged  in  the  Indictment,  and  that  defendant  Blair 
for  the  purpose  of  effecting  the  object  thereof  com- 
mitted some  of  the  overt  acts  charged";  and  therein 
misdirected  said  jury.     [174] 

20.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:  "As  to  the  defendants  Ralph  K.  Blair  and 
Thomas  Addis,  it  will  be  ...  .  denied  as  to  the 
first";  and  therein  misdirected  said  jury. 

21.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impaneled  in  said  cause 
that:  "As  to  the  defendants  Ralph  K.  Blair  and 
Thomas  Addis,  you  will  return  a  verdict  of  guilty 
upon  the  first  count";  and  therein  misdirected  said 
jury. 

22.  That  the  said  District  Court  erred  in  failing 
to  charge  and  instruct  the  jury  impaneled  in  said 
cause  that  the  knowledge  of  either  said  Ralph  K- 
Blair  or  said  Thomas  Addis,  or  both  of  them,  of  any 
criminal  conspiracy  or  agreement,  or  purpose  on  the 
part  of  any  other  person  or  persons,  without  active 
co-operation  by  said  Blair  or  Addis,  or  both  of  them 
in  such  criminal  conspiracy,  agreement  or  purpose, 
w^ould  not  be  sufficient  to  authorize  or  justify  any 
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finding  of  guilty  against  either  said  Blair  or  said 
Addis,  or  both  of  them;  and  in  failing  so  to  instruct 
and  charge  said  jury,  said  Court  misdirected  said 
jury. 

23.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  direct  said  jury  that  not  merely  the 
bare  acts  of  said  defendants,  and/or  of  each  of  them, 
were  to  be  considered,  but  also  the  intention  and  pur- 
pose of  said  defendants,  and/or  of  each  of  them,  in 
doing  any  act  or  acts  referred  to  in  the  agreed  state- 
ment of  facts  on  file  herein  should  also  be  considered; 
and  in  failing  so  to  instruct  and  charge  said  jury, 
said  Court  misdirected  said  jury. 

24.  Baid  District  Court  erred  in  failing  to  instruct 
and  direct  said  jury  that  the  intention  and  purpose 
of  said  defendants,  and  each  of  them,  in  doing  any 
act  or  acts  mentioned  in  the  agreed  statement  of 
facts  on  file  herein  were  material  to  the  issue  which 
was  then  before  said  jury;  and  that  unless  said  jury 
were  satisfied  [175]  beyond  all  reasonable  doubt 
that  said  intention  and  purpose  of  said  defendants, 
and/or  of  either  of  them,  in  acting  as  shown  in 
the  agreed  statement  of  facts  on  file  herein,  were 
criminal,  and  that  they,  or  either  of  them,  did  such 
acts  with  the  intention  to  violate  the  law,  and  did 
those  acts  with  that  object,  then  said  jury  could  not 
and  should  not  find  said  defendants,  or  either  of 
them,  guilty  of  any  offense  under  the  Indictment 
herein,  or  either  count  thereof;  and  in  failing  so  to 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury. 

25.  That  the  said  District  Court  erred  in  failing 


192         Ralph  K.  Blair  and  Thomas  Addis 

to  instruct  and  direct  said  jury  that  before  said  de- 
fendants, or  either  of  them,  could  be  convicted  under 
the  Indictment,  or  any  count  thereof,  the  facts  stated 
in  the  agreed  statement  of  facts  on  file  herein  must 
be  of  such  a  character  as  to  exclude  every  reason- 
able hypothesis  but  that  of  the  defendant's,  or  de- 
fendants ',  guilt  of  the  offense  charged  in  said  Indict- 
ment, or  in  either  count  thereof;  and  in  failing  so  to 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury. 

26.  That  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  if  all  the  facts 
stated  in  the  agreed  statement  of  facts  on  file  herein 
taken  together  are  as  compatible  with  innocence  as 
with  guilt,  there  arises  a  reasonable  doubt  requir- 
ing the  acquittal  of  said  defendants,  or  of  each  of 
them,  of  any  and  all  offenses  re -referred  to  in  the 
Indictment  herein,  or  in  either  count  thereof;  and  in 
failing  so  to  instruct  and  charge  said  jury,  said 
Court  misdirected  said  jury. 

27.  That  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  his  Majesty  the 
King  of  Great  Britain  and  Ireland  was  at  all  the 
times  in  the  agreed  statement  of  facts  mentioned, 
desirous  of  the  return  to  Great  Britain  of  British 
subjects  for  employment  in  the  army  and  navy,  and 
in  various  branches  [176]  of  the  national  service 
of  all  kinds;  and  in  failing  further  to  instruct  and 
charge  said  jury  that  if  the  facts  stated  in  said 
agreed  statement  of  facts,  taken  together,  were  or 
are  as  compatible  with  the  assisting  or  transporting 
to  Great  Britain  of  British  subjects  for  emploj^ment 
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in  the  various  branches  of  the  national  service  of  all 
kinds,  as  they  with  the  hypothesis  that  such  sub- 
jects were  hired  and  retained  for  employment  or  en- 
listment in  the  army  or  navy  of  Great  Britain,  that 
then  neither  said  defendants,  nor  either  of  them, 
could  be  convicted  of  any  offense  charged  in  the  In- 
dictment herein,  or  in  either  count  thereof,  and  in 
failing  so  further  to  charge  said  jury,  said  Court 
misdirected  said  jury. 

28.     That  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  the  acts  and  con- 
duct of  said  defendants,  and  of  each  of  them,  as 
stated  in  the  agreed  statement  of  facts  on  file  herein 
was  and  is  entirely  as  consistent  with  the  assisting 
and  transporting  to  Great  Britain  of  British  sub- 
jects, sound  in  body  and  limb,  for  employment  in 
the  various  branches  of  the  national  service  of  all 
kinds,  as  they  were  or  are  with  any  other  theory  or 
hypothesis;  and  in  failing  further  to  instruct  and 
charge  said  jury  that  where  in  a  given  cause  there 
are  two  theories  or  hypotheses  open  by  which  the 
agreed  facts  may  be  explained,  one  in  favor  of  in- 
nocence, and  the  other  in  favor  of  a  criminal  course, 
the  one  in  favor  of  innocence  must  be  accepted  and 
must  prevail;  and  in  failing  further  to  charge  and 
instruct  said  jury  that  if  the  acts  and  conduct  of  the 
defendants,  and  of  each  of  them,  as  stated  in  the 
agreed  statement  of  facts  on  file  herein,  were  as  con- 
sistent with  the  hypothesis  of  assisting  and  trans- 
porting to  Great  Britain  of  British  subjects,  sound 
in  body  and  limb,  for  employment  in  the  various 
branches  of  the  National  service  of  all  kinds,  as  they 
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were  [177]  with  the  hypothesis  that  such  British 
subjects  were  assisted  and  transported  to  Great 
Britain  for  employment  in  the  army  .and  navy,  then 
that  said  jury  could  not  convict  said  defendants,  or 
either  of  them,  under  said  Indictment  or  either  of 
the  counts  thereof,  but  must  acquit  them  and  each  of 
them;  and  in  failing  so  further  to  charge  said  jury, 
said  Court  misdirected  said  jury. 

29.  That  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  the  acts  and  con- 
duct of  the  defendants,  and  each  of  them,  stated  in 
the  agreed  statement  of  facts,  were  and  are  ex- 
plainable upon  an  hypothesis  arising  upon  the  face 
of  the  agreed  statement  of  facts  herein,  and  con- 
sistent with  innocence,  namely,  the  hypothesis  that 
the  defendants,  either  together  or  separately,  as- 
sisted the  return  to  Great  Britain  of  British  sub- 
jects, sound  in  body  and  limb,  for  employment  in  the 
various  branches  of  the  national  service  of  all  kinds ; 
and  in  failing  so  to  instruct  and  charge  said  jury, 
said  Court  misdirected  said  jury. 

30.  That  said  District  Court  erred  in  its  instruc- 
tion and  charge  to  the  jury  impaneled  in  said  cause 
by  adopting  in  said  instruction  and  charge,  and  pre- 
senting the  same  to  said  jury,  an  interpretation  of 
said  agreed  statement  of  facts,  and  a  theory  of  the 
case,  in  favor  of  the  guilt  rather  than  in  favor  of 
the  innocence  of  said  defendants,  and/or  each  of 
them;  and  in  failing  to  instruct  and  charge  said  jury 
to  adopt  such  an  interpretation  of  said  agreed 
statement  of  facts,  and  such  a  theory  of  this  cause  as 
would  be  in  favor  of  the  innocence  rather  than  in 
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favor  of  the  guilt  of  said  defendants,  and/or  either 
of  them,  said  court  misdirected  said  jury. 

31.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  to  aid  or  assist 
the  return  to  Great  Britain  of  British  subjects, 
sound  [178]  in  body  and  limb,  for  employment 
in  the  various  branches  of  the  national  service  of  all 
kinds,  and  in  failing  so  further  to  charge  said  jury, 
said  Court  misdirected  said  jury. 

32.  That  the  said  District  Court  erred  in  failiug 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  to  aid  or  assist, 
financially,  or  otherwise,  the  return  to  Great  Britain 
of  British  subjects,  sound  in  body  and  limb,  when 
such  assistance,  whether  financial  or  otherwise,  is 
given  to  such  British  subjects  who  voluntarily  pre- 
sent themselves  and  ask  for  assistance  without  dis- 
closing their  intention,  and  to  whom  assistance  is 
given  without  imposing  any  obligation  upon  them  to 
enlist  or  enter  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  a  soldier  or  as  a  marine  or 
seaman ;  and  in  failing  so  further  to  charge  said  jury, 
said  Court  misdirected  said  jury. 

33.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  to  aid  or  assist 
the  return  to  Great  Britain  of  British  subjects, 
sound  in  body  and  limb,  where  such  assistance  is 
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given  by  persons  who  supposed,  believed  and  pre-  , 
sumed  that  such  British  subjects  would  enlist  in  the  ; 
military  or  naval  service  of  Great  Britain,  and  ; 
where  it  was  the  individual  intent  of  a  majority  of  1 
such  British  subjects  so  assisted  to  enlist  in  such  i 
service;  and  in  failing  so  further  to  charge  said  jury^  | 
said  Court  misdirected  said  jury. 

34.  That  the  said  District  Court  erred  in  failing  i 
to  instruct  and  charge  the  jury  impaneled  in  said  \ 
cause  that  it  was  and  is  no  crime  or  offense  against  i 
any  of  the  laws  of  the  United  States  to  aid  or  assist 
the  return  to  Great  Britain   of  British  subjects, 
sound  in  body  and  limb,  even  though  those  furnish-  i 
ing  such  assistance,   supposed,  believed  and  pre-  | 
simied  that  such  British  subjects,       [179]      so  as-  | 
sisted,  would  enlist  in  the  military  or  naval  service 
of  Great  Britain,  and  even  though  it  was  the  in- 
dividual intent  of  a  majority  of  such  British  sub-  I 
jects,  so  assisted,  to  enlist  in  such  service,  where  no  \ 
obligation  was  imposed  upon  such  British  subjects, 
or  upon  any  of  them  to  enlist  or  enter  in  the  service  j 
of  the  King  of  Great  Britain  and  Ireland  as  a  soldier  ; 
or  as  a  marine  or  seaman,  and  where  no  obligation  i 
was  put  upon  the  British  subjects,  so  assisted,  to  go  ! 
beyond   the  limits   of  jurisdiction   of   the   United  I 
States  with  the  intent  so  to  enlist;  and  in  failing  so 
further  to  charge  said  jury  said  Court  misdirected  : 
said  jury,  , 

35.  That  the  said  District  Court  erred  in  failing  ' 
to  instruct  and  charge  the  jury  impaneled  in  said  i 
cause  that  it  was  and  is  no  crime  or  offense  against  ! 
any  of  the  laws  of  the  United  States  to  aid  or  assist  ' 
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the  return  to   Great  Britain   of  British  subjects, 
sound  in  body  and  limb,  even  though  those  furnish- 
ing such  assistance,   supposed,   believed  and  pre- 
sumed that  such  subjects,   so  aided  and  assisted, 
would  enlist  in  the  military  or  naval  service  of  Great 
Britain,  and  even  though  it  was  the  individual  in- 
tent of  a  majority  of  such  British  subjects,  so  aided 
and  assisted,  to  enlist  in  such  service,  unless  there 
was,  not  only  an  obligation  upon  such  British  sub- 
jects, so  aided  and  assisted,  to  enlist  or  enter  in  the 
service  of  the  King  of  Great  Britain  and  Ireland  as 
a  soldier  or  as  a  marine  or  seaman,  or  an  obligation 
upon  such  British  subjects  to  go  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  the  intent 
so  to  enlist,  but  also  that  there  was  an  actual  en- 
gagement entered  into  between  the  persons  giving 
such  aid  or  assistance  and  the  British  subjects  so 
aided  and  assisted  whereby  such  British  subjects  so 
aided  and  assisted,  should  enlist  or  enter  in  the  ser- 
vice of  the  King  of  Great  Britain  and  Ireland  as  a 
soldier  or  as  a  marine  or  seaman,  or  should  go  be- 
yond   the    limits    or    jurisdiction    of     [180]      the 
United  States  with  the  intent  so  to  enlist,  such  en- 
gagement being  with  the  consent  and  understanding 
of  both  parties  to  such  engagement;  and  in  failing 
so  further  to   charge  said  jury,   said  Court  mis- 
directed said  jury. 

36.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  for  individuals 
to  go  beyond  the  limits  or  jurisdiction  of  the  United 
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States  with  intent  to  enlist  in  foreign  military  ser- 
vice; and  in  failing  so  further  to  charge  said  jury^ 
said  court  misdirected  said  jury.  ' 

37.  That  the  said  District  Court 'erred  in  failing; 
to  instruct  and  charge  the  jury  impaneled  in  said 
cause  that  it  was  and  is  no  crime  or  offense  against 
any  of  the  laws  of  the  United  States  to  transport; 
persons  out  or  beyond  the  limits  or  jurisdiction  of 
the  United  States  and  to  land  them  in  foreign.: 
countries  when  such  persons  had  an  intent  to  enlist; 
in  foreign  armies ;  and  in  failing  so  further  to  charge^; 
said  jury,  said  Court  misdirected  said  jury.  | 

38.  That  the  said  District  Court  erred  in  per- 
mitting to  be  rendered,  and  in  receiving  the  verdict 
of  the  jury  herein  in  so  far  as  said  verdict  found  these; 
defendants  guilty  under  the  first  count  in  the  in-i 
dictment  herein  contained;  i 

39.  That  the  said  District  Court  erred  in  over-; 
ruling  and  denying  the  motion  of  these  defendants! 
for  a  new  trial  of  the  above-entitled  action,  and  in! 
not  allowing  the  same  for  the  reasons  and  grounds,  j 
in  said  motion  taken  and  assigned.  i 

40.  That  the  said  District  court  erred  in  over-i 
ruling  and  denying  the  motion  of  these  defendants! 
in  arrest  of  judgment  upon  the  grounds  and  rea- 
sons in  said  motion  taken  and  assigned.  | 

41.  That  the  said  District  Court  erred  in  making,  ! 
giving,  rendering,  entering  and  filing  judgment  ' 
herein  against  these  defendants,  [181]  and/or 
each  of  them,  on  the  first  count  of  the  Indictment  , 
herein  for  the  reason  that  neither  said  Indictment  : 
nor  said  first  count  thereof  states  any   crime  or  | 
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offense  against  any  law  of  the  United  States,  for 
the  reasons,  and  each  of  them,  taken  and  assigned 
by  these  defendants  in  their  demurrers  to  said  In- 
dictment, and  to  said  first  count  thereof. 

42.  That  the  said  District  Court  erred  in  senten- 
cing these  defendants,  and/or  each  of  them  without 
their  first  being  adjudged,  and/or  each  of  them  first 
being  adjudged  guilty  of  any  crime  or  offense 
against  any  law  of  the  United  States. 

43.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  judgment 
in  the  above-entitled  cause  in  favor  of  the  United 
States  of  America  and  against  these  defendants, 
and/or  each  of  them. 

44.  That  the  said  District  Court  erred  in  not  giv- 
ing, making,  rendering,  entering  and  filing  its  final 
judgment  in  the  above-entitled  cause  in  favor  of 
these  defendants  and  each  of  them,  and  against  the 
United  States  of  America. 

45.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  final  judg- 
ment in  the  above-entitled  action  in  favor  of  the 
United  States  of  America  and  against  these  defend- 
ants, and/or  each  of  them  upon  the  pleadings  and 
record  in  said  action. 

46.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  final  judg- 
ment in  said  action  in  favor  of  the  United  States  of 
America  and  against  these  defendants,  and/or  each 
of  them,  in  this,  that  said  final  judgment  was  and 
is  contrary  to  law  and  to  the  case  made  and  facts 
stated  in  the  pleadings,  *' agreed  statement  of  facts," 
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and  record  in  said  action.  ; 

47.  That  the  said  District  Court  erred  in  pro- 
nouncing sentence  aganist  these  defendants,  and/or, 
each  of  them.     [182]  *  | 

In  order  that  the  foreging  assignment  of  errors i 
may  appear  of  record,  these  defendants,  and  each 
of  them,  present  the  same  to  the  above-entitled; 
court  and  pray  that  such  disposition  be  made  thereof! 
as  is  in  accordance  with  law  and  Statutes  of  thej 
United  States  in  such  cases  made  and  provided;  and' 
these  defendants  pray,  and  each  of  them  prays,  the, 
reversal  of  the  above-mentioned  final  judgment; 
heretofore  given,  made,  rendered,  entered  and  filed  j 
by  the  above-entitled  court  in  the  above-entitled  ac-  j 
tion.  I 

Dated :  San  Francisco,  California,  October  30,  A.  \ 
D.,  one  thousand  nine  hundred  and  fifteen. 

RALPH  K.  BLAIR,         ' 

THOMAS  ADDIS,  i 

Said  Defendants,      i 

By  J.  J.  DUNNE,  ; 

ALLEN  G.  WRIGHT,  ; 

HENRY  G.  W.  DINKELSPIEL,  \ 

JOHN  R.  JONES, 

Their  Attorneys.      \ 

United  States  of  America,  ' 

Northern  District  of  California, — ss. 

We,  the  undersigned,  attorneys  for  the  plaintiff  ; 
in  error  herein,  do  hereby  certify  that  the  foregoing 
assignment  of  errors  is  made  on  behalf  of  petitioners  i 
for  a  writ  or  error  herein,  and  is  in  our  opinion  well  ' 
taken,  and  the  same  now  constitutes  the  assignment  | 
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of  errors  upon  the  writ  prayed  for. 

Dated:  San  Francisco,  California,  October  30,  A. 
D.   1915. 

J.  J.  DUNNE, 
ALLEN  G.  WRIGHT, 
HENRY  G.  W.  DINKELSPIEL, 
JOHN  R.  JONES, 
Attorneys  for  Plaintiffs  in  Error. 
Due  service  of  the  foregoing  assignment  of  errors, 
and  receipt  of  a  copy  thereof,  are  hereby  admitted 
this  30th  day  of  October,  A.  D.  1915. 

THE  UNITED  STATES  OF  AMERICA, 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District 
of  California,  at  San  Francisco. 

[Endorsed] :  Filed  Oct.  30,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [183] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 
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Order  Allowing  Writ  of  Error  and  Supersedeas. 

In  the  above-entitled  cause,  the  writ  of  error,  and 
the  supersedeas  therein  prayed  for  ])j  the  defend- 
ants and  petitioners  Ralph  K.  Blair  and  Thomas 
Addis,  pending  the  decision  upon  the  writ  of  error, 
are  hereby  allowed;  and  each  of  said  defendants 
and  petitioners  is  hereby  admitted  to  bail  upon  the 
writ  of  error  in  the  sum  of  Two  Thousand  ($2000.00) 
Dollars.  The  bond  for  costs  upon  said  writ  of  error 
is  hereby  fixed  at  the  sum  of  Five  Hundred 
($500.00)  Dollars. 

Given  made  and  dated  at  San  Francisco,  for  the 
Northern  District  of  California,  this  30th  day  of  Oc- 
tober, A.  D.  1915. 

M.  T.  DOOLING, 
Judge  of  Said  Court. 

[Endorsed] :  Filed  Oct.  30,  1915.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [184] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California  First  Divi- 
sion. 

No.  5750, 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT,  C. 
D.  LAWRENCE, 

Defendants. 
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Supersedeas  Bond  (Thomas  Addis). 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  Thomas  Addis,  of  the  City  and  County  of 
San  Francisco,  State  of  California,  as  principal,  and 
American  Surety  Company  of  New  York  as  Surety 
are  held  and  firmly  bound  unto  the  United  States 
of  America  in  the  full  sum  of  Two  Thousand  Dollars 
lawful  money  of  the  United  States',  and  the  further 
sum  of  Five  Hundred  Dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  the  United  States  of 
America,  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  pre- 
sents. 

Sealed  with  our  seals  and  dated  this  1st  day  of 
November,  A.  D.  1915. 

WHEREAS,  lately  at  a  term  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  in  a  suit  pending  in  said  court 
between  the  United  States  of  America,  and  Thomas 
Addis,  and  others,  defendants,  a  judgment  and  sen- 
tence was  made,  given,  rendered  and  entered  against 
the  said  Thomas  Addis,  and  the  said  Thomas  Addis 
having  obtained  a  writ  of  error  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  reverse  said  judgment  and  sentence,  and  a 
citation  directed  to  the  [185]  United  States  of 
America  to  be  and  appear  in  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  at  San 
Francisco,  California,  pursuant  to  the  terms  and  at 
the  time  fixed  in  said  citation,  which  said  citation  has 
been  duly  served: 
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NOW,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Thomas  Addis  shall  appear  either  in 
person  or  by  attorney  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  on  such  day 
or  days  as  may  be  appointed  for  the  hearing  of  said 
cause  in  said  court,  and  prosecute  his  writ  of  error, 
and  if  the  said  Thomas  Addis  shall  abide  by  and  obey 
all  orders  made  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  said  cause,  and 
shall  surrender  himself  in  execution  of  said  judg- 
ment and  sentence  as  said  Court  may  direct,  if  the 
judgment  and  sentence  against  him  shall  be  affirmed, 
and  if  he  shall  appear  for  trial  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  on  such  day  or  days  as  may  be  appointed 
for  the  retrial  by  said  District  Court,  and  abide  by 
and  obey  all  orders  made  by  said  Court,  provided  the 
judgment  and  sentence  against  him  shall  be  reversed 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  then  the  above  obligation  to  be 
void;  otherwise  to  remain  in  full  force,  virtue  and 
effect. 

THOMAS  ADDIS.     (Seal) 

AMERICAN     SURETY    COMPANY     OF 

NEW  YORK.  (Seal) 

H.  J.  DOUGLAS.       (Seal) 

Resident  Vice-president. 

(Seal  of  Surety)     Attest :  V.  H.  GALLOWAY, 

Resident  Assistant  Secretary. 
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Taken,  signed,  sealed  and  acknowledged  before  me 
this  1st  day  of  Nov.  A.  D.  1915. 

(Commissioner's  Seal)     FRANCIS  KRULL, 
United  States  Commissioner  for  the  Northern  Dis- 
trict of  California,  at  San  Francisco. 
Form  of  bond  and  sufficiency  of  surety  approved. 

JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco. 

[Endorsed]  :  Filed  Nov.  1,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [186] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 

Supersedeas  Bond  (Ralph  K.  Blair). 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  Ralph  K.  Blair,  of  the  City  and  County  of 
San  Francisco,  State  of  California,  as  principal,  and 
AMERICAN  SURETY  COMPANY  OF  NEW 
YORK,  a  corporation,  as  Surety  are  held  and  firmly 
bound  unto  the  United  States  of  America  in  the  full 
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sum  of  Two  Thousand  Dollars,  lawful  money  of  the 
United  States,  and  the  further  sum  of  Five  Hundred 
Dollars,  lawful  money  of  the  United  States,  to  be 
paid  to  the  United  States  of  America,  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  30th  day  of 
October,  A.  D.  1915. 

WHEREAS,  lately  at  a  term  of  the  District  Court 
of  the  United  States,  in  and  for  ,the  Northern  Dis- 
trict of  California,  in  a  suit  pending  in  said  court 
between  the  United  States  of  America,  and  Ralph  K. 
Blair,  and  others,  defendants,  a  Judgment  and  sen- 
tence was  made,  given,  rendered  and  entered  against 
the  said  Ralph  K.  Blair,  and  the  said  Ralph  K.  Blair 
having  obtained  a  writ  of  error  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  reverse  said  judgment  and  sentence,  and  a  ci- 
tation directed  to  the  United  States  of  America  to  be 
and  appear  in  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
California,  [187]  pursuant  to  the  terms  and  at 
the  time  fixed  in  said  citation,  which  said  citation 
has  been  duly  served : 

NOW,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Ralph  K.  Blair  shall  appear  either  in 
person  or  by  attorney  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  on  such  day 
or  days  as  may  be  appointed  for  the  hearing  of  said 
cause  in  said  court,  and  prosecute  his  writ  of  error, 
and  if  the  said  Ralph  K.  Blair  shall  abide  by  and 
obey  all  orders  made  by  the  United  States   Circuit 
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court  of  appeals  for  the  Ninth  Circuit  in  said  cause, 
and  shall  surrender  himself  in  execution  of  said 
judgment  and  sentence  as  sai(J  Court  may  direct,  if 
the  judgment  and  sentence  against  him  shall  be 
affirmed,  and  if  he  shall  appear  for  trial  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  on  such  day  or  days  as  may 
be  appointed  for  the  retrial  by  said  District  Court, 
and  abide  by  and  obey  all  orders  made  by  said  court, 
provided  the  judgment  and  sentence  against  him 
shall  be  reversed  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full 
force,  virtue  and  effect. 

RALPH  K.  BLAIR,     (Seal) 

AMERICAN     SURETY     COMPANY    OF 

NEW  YORK.  (Seal) 

By  H.  J.  DOUGLAS,  (Seal) 

Resident  Vice-president. 

(Surety  Seal)     Attest:  D.  ELMER  DYER, 

Resident  Assistant  Secretary. 
Signed,  sealed  and  acknowledged  before  me  this 
30th  day  of  October,  A.  D.  1915. 

[Commissioner's  Seal]    FRANCIS  KRULL, 
United  States  Commissioner  for  the  Northern  Dis- 
trict of  California,  at  San  Francisco. 
Form  of  bond  and  sufficiency  of  surety,  approved. 

JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco. 
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The  foregoing  bond  is  hereby  accepted    and   ap- 
proved this  30th  day  of  October,  A.  D.  1915. 

M.  T.  DOOLING, 
Judge  of  the  Above-entitled  Court. 

[Endorsed] :  Filed  Oct.  30,  1915.    W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [188] 


Certificate  of  Clerk,  U.  S.  District  Court,  to 
Transcript  of  Record  on  Writ  of  Error. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  and  return  to  the 
Honorable  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  that  the  foregoing  188 
pages,  numbered  from  1  to  188  inclusive,  is  a  true 
and  complete  transcript  of  the  records,  proceedings, 
pleadings,  orders,  bill  of  exceptions  and  exhibits  at- 
tached thereto,  assignment  of  errors,  judgments  and 
other  proceedings  in  the  above-entitled  cause,  and 
of  the  whole  thereof,  as  appears  from  the  original 
records  and  files  of  said  court  made  up  pursuant  to 
praecipe  filed  herein  by  plaintiffs  in  error,  with  the 
following  exceptions,  that  is  to  say :  In  the  place  and 
stead  of  U.  S.  Exhibit  '*C"  attached  to  the  Bill  of 
Exceptions  herein,  I  have  placed  a  true  and  com- 
plete copy  of  that  certain  stipulation  on  file  herein, 
relative  to  said  exhibit  *'C"  heretofore  entered  into 
by  and  between  the  parties  to  the  above-entitled  ac- 
tion ;  and  I  do  hereby  further  certify,  that  with  the 
foregoing  volume  I  do  hereby  return  unto  said  the 
Honorable  the  United  States  Circuit  Court  of  Ap- 
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peals  for  the  Ninth   Circuit,    said   original   exhibit 

I  FURTHER  CERTIFY  that  the  cost  for  prepar- 
ing and  certifying  said  Transcript,  amounting  to 
$101.90,  has  been  paid  by  plaintiffs  in  error. 

Annexed  hereto  is  the  original  Writ  of  Error, 
pages  190,  191  and  192,  with  Return  attached,  page 
193,  and  Original  Citation,  pages  194,  195  and  196. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  the  seal  of  said  District  Court  this 
29th  day  of  November,  A.  D.  1915. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 

Deputy  Clerk. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
11/29/15.     C.  W.  C]     [189] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH  K.  BLAIR,  THOMAS  ADDIS, 
HARRY  G.  LANE,  KENNETH  CROFT, 
C.  D.  LAWRENCE, 

Defendants. 
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Writ  of  Error. 

United  States  of  America — ss. 

The  President  of  the  United  States^of  America,  to 
the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  California,  GREETING: 
Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you,  or  some  of  you, 
between  Ralph  K.  Blair  and  Thomas  Addis,  plain- 
tiffs in  error,  and  the  United  States  of  America,  de- 
fendant in  error,  a  manifest  error  hath  happened, 
to  the  great  damage  of  the  said  plaintiffs  in  error, 
and  each  of  them,  as  by  their,  and  each  of  their,  com- 
plaint appears  : 

We,  being  willing  that  error,  if  any  hath  [190] 
been,  should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that 
then,  under  your  seal,  distinctly  and  openly  you  send 
the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  the  City 
of  San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  in  the  said  Circuit 
Court  of  Appeals,  to  be  then  and  there  held,  that  the 
record  and  proceedings  aforesaid  being  inspected, 
the  said  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of  right 
and  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 
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Witness,  the  Honorable  EDWARD  DOUaLASS 
WHITE,  Chief  Justice  of  the  United  States,  the 
30th  day  of  October,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  fifteen. 

[Seal]  W.  B.  MALING, 

Clerk  of  the  United  States  District  Court,  Northern 
District  of  California. 

By  C.  W.  Calbreath, 

Deputy  Clerk. 
Allowed  by: 

M.  T.  DOOLING, 
Judge  of  Said  Court. 
Service  of  the  foregoing  Writ  of  Error  and  receipt 
of  a  copy  thereof,  are  hereby  admitted,  this  30th  day 
of  October,  1915. 

THE  UNITED  STATES  OF  AMERICA. 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco.     [191] 

[Endorsed] ;  No.  5750.  In  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California,  First  Division.  The  United  States  of 
America,  Plaintiff,  vs.  Blair-Murdock  Company  (a 
Corporation),  et  al..  Defendants.  Writ  of  Error. 
Filed  Oct.  30,  1915.  W.  B.  Maling,  Clerk.  By  C. 
W.  Calbreath,  Deputy  Clerk.     [192] 


Return  to  Writ  of  Error 

The  Answer  of  the  Judges  of  the  District  Court 
of  the  United  States  of  America,  for  the  Northern 
District  of  California,  to  the  within  Writ  of  Error. 

As  within  we  are  commanded,  we  certify  under  the 
seal  of  our  said  District  Court,  in  a  certain  schedule 
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to  this  Writ  annexed,  the  record  and  all  proceedings 
of  the  plaint  whereof  mention  is  within  made,  with 
all  things  touching  the  same,  to  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
within  mentioned,  at  the  day  and  place  within  con- 
tained. 

We  further  certify  that  a  copy  of  this  Writ  was 
on  the  23d  day  of  November,  A.  D.  1915,  duly 
lodged  in  the  case  in  this  court  for  the  within-named 
defendants  in  error. 

By  the  Court: 

[Seal]  W.  B.  MALING, 

Clerk  United  Stiues  District  Court,  Northern  Dis- 
trict of  California. 

By  C.  W.  Calbreatb, 
Deputy  Clerk. 
C.  M.  T. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
11/29/15.     C.  W.  C]     [193] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  5750. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
BLAIR-MURDOCK  COMPANY  (a  Corporation), 
RALPH    K.    BLAIR,   THOMAS   ADDIS, 
HARRY   G.   LANE,   KENNETH   CROFT, 
C.  D.  LAWRENCE, 

Defendants. 
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Citation  on  Writ  of  Error. 

United  States  of  America, 

Northern  District  of  California, — ss. 

To  the  United  States  of  America,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  in  the  City  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  a  writ 
of  error  duly  issued  and  now  on  file  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  wherein  Ralph  K. 
Blair  and  Thomas  Addis  are  plaintiffs  in  error,  and 
you  are  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  the  judgment  rendered  against  the  said 
plaintiffs  in  error,  and  each  of  them,  as  in  the  said 
writ  of  error  mentioned,  [194]  should  not  be  re- 
versed, and  why  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
Judge  of  the  United  States  District  Court,  for  the 
Northern  District  of  California,  this  30th  day  of  Oc- 
tober, A.  D.  1915. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Service  of  the  foregoing  citation,  and  receii:)t  of 

a  copy  thereof,  are  hereby  admitted  this day  of 

,  A.  D.  1915. 

UNITED  STATES  OF  AMERICA. 
By  JNO.  W.  PRESTON, 
United  States  Attorney  for  the  Northern  District  of 
California,  at  San  Francisco.     [195] 
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[Endorsed] :  No.  5750.  In  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California,  First  Division.  The  United  States  of 
America,  Plaintiff,  vs.  Blair-Murdock  Company  (a 
Corporation)  et  al.,  Defendants.  Citation  on  Writ 
of  Error.  Filed  Oct.  30, 1915.  W.  B.  Maling,  Clerk. 
By  C.  W.  Calbreath,  Deputy  Clerk. 


[Endorsed]:  No  2688.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ealph  K. 
Blair  and  Thomas  Addis,  Plaintiffs  in  Error,  vs.  The 
United  States  of  America,  Defendant  in  Error. 
Transcript  of  Record  Upon  Writ  of  Error  to  the 
tJnited  States  District  Court  of  the  Northern  Dis- 
trict of  California,  First  Division. 
Filed  November  29,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2688 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Ealph  K.  Blair  and  Thomas  Addis, 

Plaintiff's  in  Error, 

vs. 

The  United  States  of  Amekica, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFFS  IN  ERROR. 


J.  J.  Dunne, 
Allen  G.  Weight, 
Attorneys  for  Plaintiff  in  Error, 
Ralph  K.  BlaAr,,^ 
T.  E.  K.  CoEMAC,  r-'  I  1  P^  /■ 

Of  Counsel.  *      I  1  CU 

MAR  1  6  1916 

F.  D.  Monckton, 

Filed  this day  of  March,  1916.  Clerk, 


FRANK  D.  MONCKTON,  Clerk. 
By ^)epuiy  Clerk. 
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No.  2688 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Kat.ph  K.  Blair  and  Thomas  Addis, 

Plaintiffs  in  Error, 

vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFFS  IN  ERROR. 


GENERAL  STATEMENT  OF  THE  CASE. 

This  is  a  test  case  designed  to  clarify  a  phase  of  the  law 
of  neutrality;  the  trial  court  below  departed  from  the  usual 
procedure  in  criminal  causes;  no  witnesses  were  sworn  or 
testimony  taken;  the  parties  stipulated  that  the  facts  set 
forth  in  a  written  statement,  filed  and  read  in  the  cause, 
were  "the  facts  in  the  cause,  and  that  upon  a  consideration 
of  said  facts  the  court  may  instruct  the  verdict  which  the 
jury  shall  render  in  said  cause";  save  and  except  this  written 
agreed  statement  of  facts,  no  other  showing  of  fact  was 
made;  the  ordinary  rules  which  obtain  where  questions  of 
fact  are  dependent  upon  conflicting  evidence,  or  where  the 
District  Judge  had  the  opportunity  of  seeing  the  witnesses 
and  judging  their  appearance,  manner  and  credibility,  are 
inapplicable  here;  and  this  court  is  in  no  way  embarrassed 
by  those  rules  in  putting  upon  the  agreed  statement  of  facts 
that  construction  which  this  court  may  regard  as  proper. 

This    cause    comes    up    from    San    Francisco,    in   the 

Northern  District  of  California.     On  July  8,  1915,  an 


indictment  was  returned  by  the  local  grand  jury  against 
the  Blair-Murdock  Company,  a  corporation,  Ealph  K. 
Blair,  Thomas  Addis,  Harry  G.  Lane,  Kenneth  Croft 
and  C.  D.  Lawrence.  This  indictment  was  in  two  counts. 
The  first  of  these  counts  charged  that  the  persons 
named  did,  on  or  about  March  15,  1915,  at  San  Fran- 
cisco, California,  "willfully,  unlawfully,  wickedly,  cor- 
ruptly and  feloniously  conspire",  together,  and  with 
divers  unknown  persons,  to  commit  offenses  against 
the  United  States.  It  was  then  alleged  that  the  defend- 
ants, at  the  time  and  place  aforesaid,  "knowingly, 
willfully,  unlawfully,  wickedly,  corruptly  and  feloniously 
did  conspire"  together,  and  with  divers  unknown  per- 
sons, "to  wilfully,  unlawfully  and  knowingly  hire  and 
retain  within  the  territory  of  the  United  States",  certain 
twenty-five  named  persons,  "to  go  beyond  the  limits 
and  jurisdiction  of  the  United  States",  with  the  intent 
on  the  part  of  those  twenty-five  named  persons  to  en- 
list land  enter  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  soldiers,  and  with  the  intent 
on  the  part  of  the  defendants  that  those  twenty-five 
named  persons  should  be  enlisted  and  entered  in  the 
service  of  the  aforesaid  foreign  prince  as  soldiers.  It 
was  further  alleged  that  the  asserted  conspiracy  was 
continuously  in  existence  and  process  of  execution 
throughout  all  of  the  time  from  and  after  March  15, 
1915,  and  at  all  the  times  mentioned  in  the  indict- 
ment, and  at  the  time  of  the  alleged  commission  of  the 
overt  acts  alleged.  The  indictment  then  proceeded  to 
set  forth  the  alleged  overt  acts,  but  charged  such  acts, 
however,    only    as    against    Ralph    K.    Blair,    Kenneth 


Oroft,  Thomas  Addis  and  Harry  G.  Lane,  no  claim 
being  made  that  any  overt  act  was  committed  by  either 
the  Blair-Murdock  Company,  or  by  C  I).  Lawrence. 

As  against  Ralph  K.  Blair,  it  was  alleged,  as  overt 
acts  committed  by  him,  that  he  received  from  one 
A.  Carnegie  Ross  certain  sums  of  money  which  he,  Blair, 
deposited  in  bank  to  his  account,  or  to  that  of  the  Blair- 
Murdock  Company;  that  he,  Blair,  purchased  certain 
railway  tickets;  and  that  he  paid  certain  money  to  a 
railway  company.  The  moneys  which  Mr.  Blair  received 
from  Mr.  Ross  are  alleged  to  be  as  follows: 

Place.  Amount.  Where  Deposited.   Whose  Accoui 

31        San  Francisco.  $400    Bank  of  California.     R.  K.  Blair. 

13  ''  240  ''  *' 

18  ''  960  "  "■ 

8  ''  2409.50  ''  Blair-Murdock 

Company. 
15  "■  2115.00  ** 

The  railway  tickets  were  alleged  to  have  been  pur- 
chased as  follows: 

Place.       From  Whom.   Amount  Paid.         Railroad.      Destinatio: 

7  San  Fran-  T.    Cook  &  $452.20  Southern  Pac-      New  Yoi 

Cisco.  Sons.  iiic  Company  City. 

8  ''  ''  1938.00 

6  ''  ''  1820.80  "■ 

And  the  only  sum  of  money  paid  to  the  railroad  com- 
pany was  alleged   to   be   the   sum   of  $425.40   paid   on 


June  2,   1915,  to   the   Southern  Pacific  Eailroad   Com- 
pany at  San  Francisco,  California. 

As  against  the  defendant  Kenneth  Croft,  it  was 
charged,  as  alleged  overt  acts,  that  on  June  19,  1915, 
at  Chicago,  111.  he  sent  to  Ralph  K.  Blair,  in  care  of 
the  British  Friendly  Association  of  San  Francisco  2 
telegrams:  as  against  the  defendant  Thomas  Addis,  it 
was  charged,  as  an  alleged  overt  act,  that  on  June  14, 
1915,  at  San  Francisco,  he  made  a  physical  examina- 
tion of  four  named  persons,  and  as  against  the  de- 
fendant Harry  G.  Lane,  it  was  charged  as  an  alleged 
overt  act  that  about  June  14,  1915,  at  San  Francisco, 
he  engaged  lodgings  for  about  twenty  men,  among 
whom  were  three  named  persons. 

The  second  count  in  this  indictment  is  in  the  same 
language  as  the  first,  except  that  it  charges  that  the 
twenty-five  persons  referred  to  in  the  early  portion  of 
the  count  were  to  become  ''marines  and  seamen  aboard 
a  vessel  or  vessels  of  war",  instead  of  "soldiers". 

Upon  the  coming  in  of  this  indictment  the  defendants 
attacked  its  sufficiency  through  their  demurrers  and 
motions  to  quash:  but  the  learned  judge  of  the  court 
below  overruled  the  demurrers  and  denied  the  motions 
to  quash,  the  defendants  excepting;  and  thereupon  the 
defendants  entered  thir  pleas  of  "not  guilty". 

^Tiile  these  proceedings  were  taking  place,  the  Brit- 
ish Embassy  and  the  Department  of  Justice  both  be- 
came very  anxious  to  have  the  court's  opinion  on  this 
case  (Bill  of  Exceptions,  Trans,  page  129) ;  and  in  view 
of  that,  counsel  "stipulated  as  to  what  the  facts  are 


in  this  case"  (Bill  of  Exceptions,  Trans,  page  97), 
and  .that  upon  a  consideration  thereof  the  court  may 
instniict  the  verdict  which  the  jury  shall  render  in  the 
cause.  In  other  words,  the  court  was  to  pass  upon  the 
sufficiency  of  the  stipulated  facts  to  warrant  a  convic- 
tion; ''that  is  exactly  what  it  means"  (Bill  of  Excep- 
tions, Trans,  page  98).  Thereupon,  a  jury  was  im- 
paneled, and  the  agreed  statement  of  facts,  and  the 
exhibits  attached  thereto,  were  read  to  the  jury  by  the 
United  States  Attorney  (Bill  of  Exceptions,  Trans, 
page  99).  When  the  reading  of  the  agreed  statement 
of  facts  and  its  exhibits  was  concluded  by  the  United 
States  Attorney,  the  following  occurred : 

*'Mr.  Dunne.     And  upon  that  showing  as  I  understand 
it,  Mr.  Preston,  the  Government  rests. 
Mr,  Preston.     That  is  our  case." 

"The  foregoing  'Agreed  Statement  of  Facts'  and 
the  exhibits  'A',  'B',  'C,  'D',  'E',  'F',  and  'G'  there- 
to attached,  constituted  and  was  the  whole  and  entire 
showing  of  fact  made  in  the  above  entitled  cause;  and 
no  other  showing  of  fact  or  facts,  save  and  except 
said  'Agreed  Statement  of  Facts'  and  said  exhibits 
attached  thereto,  was  presented  in  said  cause  to  said 
court  and  jury  or  either  of  them;  and  no  testimony 
or  evidence  of  any  character  or  description,  whether 
oral  or  written,  was  received  by  or  placed  before,  said 
court  or  jury  in  addition  to  the  above-mentioned  'Agreed 
Statement  of  Facts'  and  said  exhibits  thereto  attached." 

"Mr.  Dunne.  The  defendants  now  move  the  court  for 
an  order  in  this  cause  directing  a  verdict  on  the  show- 
ing made  here  by  the  Government  in  favor  of  the  defend- 
ants,  acquitting  and  discharging  them  from  all  criminal 


responsibility  under  this  indictment,  and  exonerating  the 
bail  of  them,  and  of  each  of  them"  (Bill  of  Exceptions, 
Trans,  pages  128,  129). 

This  motion  was  thereafter  argued  and  submitted 
to  the  court  below;  and  on  October  27,  1915,  the 
learned  judge  of  that  court  stated  his  views  of  the  case 
to  the  jury  to  the  effect  that  as  to  the  defendants 
Blair  and  Addis,  the  defendants'  motion  should  be 
denied  as  to  the  first  count  in  the  indictment  (the  sol- 
diers count),  but  granted  as  to  said  defendants  Blair 
and  Addis  as  to  the  second  count  (the  marines  and 
seamen  count),  and  granted  as  to  all  the  other  defend- 
ants upon  both  counts.  And  in  accord  with  these  views, 
the  learned  judge  directed  the  jury  to 

"render  a  general  verdict  of  not  guilty  as  to  defendants 
Blair-Murdock  Company,  C.  D.  Lawrence,  Harry  G.  Lane 
and  Kenneth  Croft.  As  to  the  defendants  Ralph  K.  Blair 
and  Thomas  Addis,  you  will  return  a  verdict  of  guilty  on 
the  first  count,  and  not  guilty  upon  the  second"  (Bill  of 
Exceptions,   Trans,   page  152). 

To  this  direction  and  instruction  of  the  learned 
judge,  the  defendants  reserved  timely,  proper  and 
comjjlete  exceptions,  which  are  set  out  at  length  in 
the  Bill  of  Exceptions  (Trans,  between  page  152  and 
page  170). 

Thereupon,  the  jury  in  the  cause  made,  gave,  ren- 
dered and  returned  its  verdict  in  conformity  with  the 
instruction  and  direction  of  the  learned  judge  of  the 
court  below;  and  to  that  verdict,  the  defendants  Blair 
and  Addis  reserved  their  exception  in  so  far  as  such 
verdict  found  them  guilty  upon  the  first  count  in  the 
indictment,  for  the  reasons  and  upon  the  grounds  stated 


by  the  defendants  when  noting  their  exceptions  to 
the  charge  of  the  court  to  the  jury  in  the  instant  cause. 
This  exception  was  disallowed  and  denied  by  the  court 
below,  to  which  ruling  the  defendants  Blair  and  Addis, 
each  for  himself,  and  not  the  one  for  the  other,  then 
and  there  duly  excepted.  Thereupon  the  cause  was 
continued  for  judgment  until  Saturday,  October  30,  1915. 

On  this  last  mentioned  date,  the  cause  coming  on 
for  judgment,  the  defendants  Ralph  K.  Blair  and 
Thomas  Addis  moved  the  lower  court  for  a  new  trial 
of  the  above  entitled  action,  their  motion  in  that  behalf 
appearing  in  full  in  the  record  in  this  cause,  but  the 
court  denied  said  motion,  to  which  ruling  the  defend- 
ants, and  each  of  them,  respectively,  noted  and  reserved 
an  exception.  Thereupon,  the  defendants  Blair  and 
Addis  moved  the  court  below  in  arrest  of  the  judg- 
ment in  the  action,  which  motion  in  arrest  of  judg- 
ment is  part  of  the  record  herein;  but  said  motion 
was  denied  by  the  learned  judge  of  the  court  below,  to 
which  ruling  the  defendants,  and  each  of  them,  respec- 
tively, noted  and  reserved  an  exception.  Thereupon 
judgment  was  pronounced  to  the  effect  that  each  of 
the  defendants  pay  a  fine  in  the  sum  of  $1000,  with  the 
usual  alternative;  and  .to  this  sentence  and  judgment 
of  the  court,  the  defendants,  and  each  of  them,  duly 
excepted. 

It  will  thus  be  seen  from  this  recital  of  the  course 
taken  in  this  cause  in  the  court  below  that  the  cause 
was  not  .treated  there,  either  by  the  parties  or  the  court, 
as  an  ordinary  criminal  cause.  In  some  respects  the 
procedure  adopted  was  unusual  and  a  departure  from 


8 


the  ordinary  course  of  things.  The  case  is  really  a  test 
case,  designed,  as  already  pointed  out,  by  both  the  Brit- 
ish Embassy  and  the  Department  of  the  Attorney  Gen- 
eral of  the  United  States,  to  clarify  the  law  relating 
to  the  general  subject  matter  of  neutrality;  and  in  the 
effort  to  reach  the  desired  result,  both  sides  of  the 
ease  helped  so  far  as  possible.  Another  characteristic 
of  the  cause  as  presented  in  the  lower  court  is  that 
no  witnesses  were  there  sworn,  nor  was  any  other 
showing  of  any  character  made  except  that  contained 
in  the  agreed  statement  of  facts  and  the  exhibits  at- 
tached thereto.  This,  therefore,  is  not  a  case  where 
questions  of  fact  are  dependent  upon  conflicting  evi- 
dence, and  where  the  district  judge  had  the  oppor- 
tunity of  seeing  the  witnesses,  and  judging  their  ap- 
pearance, manner  and  credibility:  on  the  contrary,  this 
case  falls  within  the  class  of  cases  where,  either  there 
is  no  conflict  whatever  concerning  the  facts,  or  the 
testimony  is  taken  out  of  the  presence  and  hearing 
of  the  district  judge,  as  where  it  is  taken  by  deposi- 
tion, or  before  a  master  appointed  for  the  purpose. 
Here,  the  cause  was  heard  and  determined  in  the 
lower  court  upon  a  written  record  only,  to  wit:  the 
agreed  statement  of  facts,  and  the  exhibits  thereto 
attached;  and  consequently,  this  court  is  quite  as  well 
able  to  judge  of  and  concerning  the  facts  disclosed 
by  that  written  record,  as  the  learned  judge  of  the 
court  below.  This  distinction  has  been  recognized  by 
this  court  in  Paauhau  Sugar  Plantation  Company  v.  Pal- 
apala,  127  Fed.  920,  923-4. 


9 


The  full  specification  of  errors  which  are  to  be  re- 
lied upon  in  this  court  now  follow  (Trans,  pp.  181  to 
200): 

SPECIFICATIOIV  OF  ERRORS. 

1.  That  the  said  District  Court  erred  in  denying 
the  motions  of  the  said  defendants  to  quash  the  in- 
dictment filed  in  said  cause  upon  the  grounds  in 
said  motions  set  forth,  and  erred  in  denying  the  said 
motions  of  the  said  defendants  to  quash  each  count 
of  said  indictment  upon  the  grounds  in  said  motion 
set  forth,  and  erred  in  denying  the  said  motions  of 
the  said  defendants  to  quash  each  count  of  said  in- 
dictment upon  each  and  every  ground  in  each  of 
said  motions  assigned  (Trans,  p.  181). 

2.  That  the  said  District  Court  erred  in  overrulino- 
the  demurrers  of  the  said  defendants  to  the  indict- 
ment filed  in  said  cause  upon  the  grounds  in  said  de- 
murrers set  forth,  and  erred  in  overruling  the  de- 
murrers of  'the  said  defendants  to  each  count  of  said 
indictment  upon  the  grounds  in  said  demurrers  set 
forth,  and  erred  in  overruling  the  demurrers  of  the 
said  defendants  to  each  count  of  said  indictment  upon 
each  and  every  count  of  demurrer  thereto  in  said  de- 
murrers assigned  (Trans,  p.  182). 

3.  That  the  said  District  Conrt  erred  in  charging 
and    instructing    the    jury    impanelled    in    said    cause 


that 


''It  may  not  be  amiss  to  state  at  the  outset  that  Section 
10  IS  designed  to  protect  the  sovereignty  of  the  United 
States,  and  could  be  violated  as  well  at  a  time  of  universal 
peace,  as  it  could  be  at  a  time  of  almost  general  war.     In 
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other  words  it  is  not  essential  to  a  violation  of  this  section 
that  war  should  exist  anj^vhere  at  the  time  of  such  viola- 
tion, although  in  times  of  war  among*  other  nations  with 
which  this  government  is  at  peace,  a  violation  of  the  sec- 
tion on  behalf  of  one  of  the  belligerents  by  hiring  or  re- 
taining men  here  to  go  abroad  with  intent  to  enlist  in  the 
army  or  navy  of  such  belligerent  and  assist  in  carrying 
on  the  war  against  other  nations  with  which  this  govern- 
ment is  upon  friendly  terms,  might  well  be  regarded  by 
the  government  with  greater  gravity,  as  rendering  more 
difficult  its  position  as  a  neutral  power"; 

and  therein  did  misdirect  said  jury  (Trans,  p.  182). 

4.  That  the   said  District  Court  erred  in   charging 

and    instructing    the    jury    impanelled    in    said    cause 

that: 

"Some  of  the  defendants,  and  particularly  Blair  and 
Addis,  were  acting  in  concert  and  with  a  well-defined  pur- 
pose on  their  part  to  accomplish  some  certain  things  does 
not  admit  of  doubt.  Together  they  formed  the  British 
Friendly  Association  the  purpose  of  which  was  to  trans- 
port to  New  York  British  subjects  sound  in  body  and  limb. 
It  is  not  to  be  conceived  and  indeed  all  of  the  circum- 
stances negative  any  such  conception  that  they  expected 
the  journey  of  the  men  so  transported  to  end  at  New  York. 
The  ultimate  destination  of  these  men  was  some  point  in 
the  British  Empire,  and  the  defendants  knew  it,  and  were 
jointly  engaged  in  sending  them  there"; 

and  therein  misdirected  said  jury   (Trans,  p.   183). 

5.  That  the  said  District  Court  erred  in  charging 

and    instructing    the    jury    impanelled    in    said    cause 

that : 

"They  (said  defendants)  had  associated  themselves 
together  to  transport  to  New  York  British  subjects,  sound 
in  body  and  limb,  whose  ultimate  destination  was  England. 
and  at  least  a  majority  of  whom  intended  to  enlist  there 
in  the  military  or  naval  service,  and  all  of  whom  the 


11 


defendants    supposed,    believed    and    presumed    would    so 
enlist"; 

and  therein  misdirected  said  jury  (Trans,  p.  183). 

6.  That  the   said   District  Court   erred  in   charging 

and    instructing    the    jury    impanelled    in    said    cause 

that: 

"And  indeed  as  it  was  the  manifest  purpose  and  inten- 
tion of  defendants  that  those  sent  by  them  from  San 
Francisco  should  go  beyond  the  limits  of  the  United 
States,  and  as  it  was  equally  the  purpose  of  the  men  so 
sent  to  go  beyond  such  limits,  our  inquiry  is  narrowed  to 
the  ascertainment  of  the  meaning  of  the  words  'hires  or 
retains'  as  used  in  the  statute  and  to  determining  whether 
such  meaning  applies  to  the  things  for  the  doing  of  which 
the  defendants  were  associated"; 

and    therein    misdirected    said    jury    (Trans,    pp.    183, 
184). 

7.  That  the   said  District  Court   erred  in  charging 
and  instructing  the  jury  impanelled  in  said  cause  that: 

"To  hire  in  its  ordinary  significance,  and  we  should 
here  seek  no  other  means,  'to  contract  for  the  labor  and 
services  of,  for  a  compensation,  to  engage  the  services  of, 
employ  for  wages,  salary  or  other  consideration ;  to  engage 
the  interest  of,  agree  to  pay  for  the  desired  action  or  con- 
duct of,  and  this  has  been  the  meaning  of  the  word  since 
it  was  first  used  in  the  statute  in  question  and  its  prede- 
cessors. It  is  not  essential  to  a  hiring  that  the  considera- 
tion be  pecuniary,  or  that  it  be  paid  at  once"; 

and  therein  misdirected  said  jury    (Trans,  p.  184). 

8.  That  the  said  District  Court  erred  in  charging 

and    instructing   the    jury    impanelled    in    said    cause 

that: 

"In  a  case  tried  in  1855,  involving  the  construction  of 
this  statute,  (United  States  vs.  Hertz,  26  Fed.  Cases,  No. 
15357)  the  Court  instructed  the  jury  as  follows:  'The  hir- 
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ing  or  retaining  does  not  necessarily  include  the  payment 
of  money  on  the  part  of  him  who  hires  or  retains  another. 
He  may  hire  or  retain  a  person  with  an  agreement  that 
he  shall  pay  wages  when  the  services  shall  have  been  per- 
formed. A  person  may  be  hired  or  retained  to  go  beyond 
the  limits  of  the  United  States,  with  a  certain  intent, 
though  he  is  only  to  receive  his  pay  after  he  has  gone 
beyond  the  limits  of  the  United  States  with  that  intent. 
Moreover,  it  is  not  necessary  that  the  consideration  of 
the  hiring  shall  be  money.  To  give  a  person  a  railroad 
ticket  that  cost  $4.00,  and  board  and  lodge  him  for  a  week 
is  as  good  as  a  consideration  for  the  contract  of  hiring, 
as  to  pay  him  the  money  with  which  he  could  buy  the  rail- 
road ticket  and  pay  for  his  board  himself  "; 

and    therein    misdirected    said    jury    (Trans,    pp.    184, 
185). 

9.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impanelled  in  said  cause 
that: 

"And  in  an  exhaustive  opinion  rendered  by  Attorney- 
General  Gushing  in  that  same  year  is  found"  the  follow- 
ing: 'It  is  possible,  that  he  may  have  supposed  that  a 
solemn  contract  of  hiring  in  the  United  States  is  neces- 
sary to  constitute  the  offense.  That  would  be  a  mere  delu- 
sion. The  words  of  the  statute  are  "hire  or  retain".  It  is 
true,  our  act  of  Congress  does  not  expressly  say,  as  the 
British  Act  of  Parliament  does  "whether  any  enlistment 
money,  pay  or  reward  shall  have  been  given  or  not",  nor 
was  it  necessary  to  insert  these  words.  A  party  may  be 
retained  by  verbal  promise,  or  by  invitation  for  a  declared 
or  known  purpose.  If  such  a  statute  could  be  evaded  or 
set  at  naught  by  elaborate  contrivances  to  engage  without 
enlisting,  to  retain  without  hiring,  to  invite  without  re- 
cruiting, to  pay  recruiting  money  in  fact,  but  under  the 
name  of  board,  passage  money,  expenses  or  the  like,  it 
would  be  idle  to  pass  acts  of  Congress  for  the  punishment 
of  this  or  any  other  offense'.  I  have  adopted  these  quo- 
tations because  they  seem  to  me  to  state  accurately  the 
meaning  of  the  law,  to  be  well  within  its  terms,  and  to 
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afford  the  only  construction  that  will  render  it  effective 
for  the  purpose  for  which  it  was  intended ' ' ; 

and    therein    misdirected    said    jury    (Trans,    pp.    185, 

186). 

10.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jur}^  impanelled  in  said  cause 
that : 

"The  fact  that  other  countries,  having  laws  for  com- 
pulsory military  service,  have  assisted  their  subjects  in  this 
country  to  return  to  their  native  land  is  a  false  quantity 
here,  and  one  with  which  we  have  nothing  to  do.  It 
throws  no  light  upon  the  questions  which  we  are  to  con- 
sider. The  case  on  trial  must  be  determined  upon  its  owti 
particular  facts  without  regard  to  what  has  been  done 
either  here  or  elsewhere  by  persons  not  included  in  the 
present  indictment"; 

and  therein  misdirected  said  jury   (Trans,  p.  186). 

11.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 

"Nor  is  there  here  involved  any  question  as  to  the  right 
of  individuals  to  go  from  this  country  either  singly  or  in 
groups  to  another  country  with  intent  there  to  enlist. 
The  sole  question  here  is,  do  the  facts  before  us  show  a 
conspiracy  on  the  part  of  defendants  to  violate  the  statute 
which  we  have  been  considering"; 

and  therein  misdirected  said  jury   (Trans,  p.   186). 

12.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that : 

' '  It  would  be  taxing  credulity  to  the  utmost  to  urge  that 
with  the  lists  and  instructions,  the  defendants  did  not 
know  that  what  was  sought  by  the  Consul-General  was  men 
who  would  go  to  England  there  to  enlist  in  the  military 
or  naval  service.     They  were  'to  give  no  pay  or  advance'. 
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It  is  not  stated  'pay  or  advance'  for  what.  They  were 
'to  make  no  engagements  of  any  description  whatever'. 
It  is  not  stated  in  the  instructions  what  they  were  to  do 
in  this  regard,  but  they  were  to  examine  the  men  to  see 
if  they  were  suitable,  and  to  send  them  on,  not  more  than 
50  at  a  time.  Evidently  while  under  the  instructions  they 
could  make  no  engagements,  they  certainly  could  come  to 
some  understanding  with  the  men  that  they  should  be 
sent  forward  for  some  purpose  for  which,  after  a  physical 
examination  they  were  found  to  be  'suitable'.  They  were 
'to  give  no  information  as  to  pay,  allotments  etc'  Pay  or 
allotments  for  what?  The  instructions  do  not  state,  but 
the  facts  show  that  all  British  soldiers  and  seamen  receive 
a  daily  pay  and  may  receive  pensions  and  allotments  after 
their  service  is  terminated,  and  that  this  was  known  both 
by  defendants  and  by  the  men  transported"; 

and  therein  misdirected  said  jury   (Trans,  p.   187). 

13.  That  the  said  District  Court  erred  in  charging 
and  instructing  the  jury  impanelled  in  said  cause  .that: 

**The  men  pending  and  after  examination  were  kept 
at  boarding  and  lodging  houses  until  a  sufficient  number 
was  assembled  for  'orderly  transportation'.  All  this  was 
designed,  and  defendants  knew  it,  to  secure  men  to  return 
to  Great  Britain  and  enlist ' ' ; 

and    therein    misdirected    said    jury     (Trans,    pp.    187, 
188). 

14.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 

"They  (said  defendants)  examined  the  men,  boarded 
them,  lodged  them,  transported  them  in  squads  to  New 
York,  where  they  expected  them  to  report  to  the  British 
Consul  for  further  examination  and  further  transporta- 
tion"; 

and  therein  misdirected  said  jury  (Trans,  p.  188). 
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15.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 

that : 

"Defendants  knew  what  they  expected  the  men  to 
do,  and  the  men  in  turn  knew  what  was  expected  of 
them.  Defendants,  in  the  language  of  the  stipulation, 
supposed,  presumed  and  believed  that  the  men  would 
go  to  England  and  there  enlist  in  the  military  or  naval 
service,  and  a  majority  of  the  men  intended  to  do  so; 
they  were  furnished  board,  lodging  and  transportation 
for  that  reason  alone ' ' ; 

and  therein  misdirected  said  jury  (Trans,  p.  188). 

16.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  .the  jury  impanelled  in  said  cause 
that: 

"The  offer  of  defendants  was,  even  though  never  put 
into  words,  'if  you  men,  having  been  found  after  exam- 
ination, physically  suitable,  will  go  to  England  and 
enlist,  we  will  furnish  you  with  board  and  lodging 
while  you  are  here  awating  examination  and  transporta- 
tion, and  we  will  furnish  you  with  transportation  to 
New  York,  and  sustenance  during  the  trip '  " ; 

and    therein    misdirected    said    jury    (Trans,    pp.     188, 
189). 

17.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 

"And  this  offer  the  men  accepted  by  submitimg  to 
examination,  by  accepting  board,  lodging,  sustenance  and 
transportation,  with  the  intent  in  the  majority  of  them 
at  least  to  do  the  thing  desired ' ' ; 

and  therein  misdirected  said  jury   (Trans,  p.   189). 

18.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 
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"It  would  be  to  look  onto  the  form  in  utter  disre- 
gard of  the  substance  to  accept  as  a  sufficient  response 
to  all  these  facts  the  statement  that  at-  no  time  did  de- 
fendants or  any  of  them  expressly  say  in  words  to  any 
of  the  men  that  they  should  enlist  in  the  service  of 
Great  Britain  as  soldiers,  sailors  or  marines.  Just  as  it 
would  be  to  regard  the  form  alone  and  disregard  the 
substance  to  believe,  in  view  of  all  the  facts,  thai  -vv^hen 
the  Consul-General  turned  over  to  Harris  of  the  Friendly 
Association  the  lists  of  so-called  'Volunteers',  with  the 
manifest  intention  that  they  should  be  used,  the  instruc- 
tions accompanying  them  were  designed  for  any  other 
purpose  than  to  secure  here  men  to  go  beyond  the  limits 
of  the  United  States  for  enlistment,  without  appearing 
to  have  violated  the  law;  to  accomplish  in  fact  the  results 
against  which  the  statute  is  directed,  and  to  do  the  things 
therein  forbidden  without  appearing  to  do  so"; 

and  therein  misdirected  said  jury   (Trans,  p.   189). 

19.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 

''While  therefore  it  may  be  true  that  they  (said  de- 
fendants) believed  they  were  acting  within  the  law,  I 
am  of  the  opinion,  for  the  reasons  stated,  that  some  of 
the  defendants,  did  enter  into  the  conspiracy  as  charged 
in  the  indictment,  and  that  defendant  Blair  for  the 
purpose  of  effecting  the  object  thereof  committed  some 
of  the  overt  acts  charged"; 

and  therein  misdirected  said  jury   (Trans,  p.   190). 

20.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 
that: 

"As  to  defendants  Ralph  K.  Blair  and  Thomas  Addis, 
it  will  be     *     *     *     denied  as  to  the  first"; 

and  therein  misdirected  said  jury   (Trans,  p.   190). 
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21.  That  the  said  District  Court  erred  in  charg- 
ing and  instructing  the  jury  impanelled  in  said  cause 

that: 

"As  to  the  defendants  Ralph  K.  Blair  and  Thomas 
Addis,  you  will  return  a  verdict  of  guilty  upon  the  first 
count ' ' ; 

and  therein  misdirected  said  jury   (Trans,  p.   190). 

22.  That  the  said  District  Court  erred  in  failing 
to  charge  and  instruct  the  jury  impanelled  in  said 
cause  that  the  knowledge  of  either  said  Ralph  K.  Blair 
or  said  Thomas  Addis,  or  both  of  them,  of  any  criminal 
conspiracy  or  agreement,  or  purpose  on  the  part  of  any 
other  person  or  persons,  without  active  co-operation 
by  said  Blair  or  Addis,  or  both  of  them,  in  such  crim- 
inal conspiracy,  agreement  or  purpose,  would  not  be 
sufficient  to  authorize  or  justify  any  finding  of  guilty 
against  either  said  Blair  or  said  Addis,  or  both  of  them ; 
and  in  failing  so  to  instruct  and  charge  said  jury, 
said  court  misdirected  said  jury  (Trans,  pp.  190,  191). 

23.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  direct  said  jury  that  not  merely  the  bare 
acts  of  said  defendants  and/or  of  each  of  them,  were 
to  be  considered,  but  also  the  intention  and  purpose  of 
said  defendants,  and/or  of  each  of  them,  in  doing  any 
act  or  acts  referred  to  in  the  agreed  statement  of  facts 
on  file  herein  should  also  be  considered;  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  court  mis- 
directed said  jury  (Trans,  p.  191). 

24.  Said  District  Court  erred  in  failing  to  instruct 
and  direct  said  jury  that  the  intention  and  purpose  of 
said  defendants,  and  of  each  of  them,  in  doing  any 
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act  or  acts  mentioned  in  the  agreed  statement  of  facts 
on  file  herein  were  material  to  the  issue  which  was 
then  before  said  jury;  and  that  unless  said  jury  were 
satisfied  beyond  all  reasonable  doubt  that  said  inten- 
tion and  purpose  of  said  defendants,  and/or  of  either  of 
them,  in  acting  as  shown  in  the  agreed  statement  of 
facts  on  file  herein,  were  criminal,  and  that  they  or 
either  of  them,  did  such  acts  with  the  intention  to  vio- 
late the  law,  and  did  those  acts  with  .that  object,  then 
said  jury  could  not  and  should  not  find  said  defend- 
ants, or  either  of  them,  guilty  of  any  offense  under 
the  indictment  herein,  or  either  count  thereof;  and  in 
failing  so  to  instruct  and  charge  said  jury,  said  court 
misdirected  said  jury  (Trans,  p.  191). 

25.  That  the  said  District  Court  erred  in  failing 
to  instruct  and  direct  said  jury  that  before  said  de- 
fendants, or  either  of  them  could  be  convicted  under 
the  indictment,  or  any  count  thereof,  the  facts  stated 
in  the  agreed  statement  of  facts  on  file  herein  must  be 
of  such  a  character  as  to  exclude  every  reasonable,  hypo- 
thesis but  that  of  the  defendant's  or  defendants'  guilt 
of  the  offense  charged  in  said  indictment,  or  in  either 
count  thereof;  and  in  failing  so  to  instruct  and  charge 
said  jury,  said  court  misdirected  said  jury  (Trans,  p. 
192). 

26.  That  said  District  Court  erred  in  failing  to 
instruct  and  direct  said  jury  that  if  all  the  facts  stated 
in  the  agreed  statement  of  facts  on  file  herein  taken 
together  are  as  compatible  with  innocence  as  with  guilt, 
there  arises  a  reasonable  doubt  requiring  the  acquittal 
of  said  defendants,  or  of  each  of  them,  of  any  and  all 
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offenses  referred  to  in  the  indictment  herein,  or  in  either 
count  thereof;  and  in  failing  so  to  instruct  and  charge 
said  jury,  said  court  misdirected  said  jury  (Trans,  p. 
192). 

27.  That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  his  Majesty  the  King 
of  Great  Britain  and  Ireland  was  at  all  the  times  in 
the  agreed  statement  of  facts  mentioned,  desirous  of 
the  return  to  Great  Britain  of  British  subjects  for  em- 
ployment in  the  army  and  navy,  and  in  the  various 
branches  of  the  national  service  of  all  kinds;  and  in 
failing  further  to  instruct  and  charge  said  jury  that 
if  the  facts  stated  in  said  agreed  statement  of  facts, 
taken  together,  were  or  are  as  compatible  with  the  assist- 
ing or  transporting  to  Great  Britain  of  British  subjects 
for  employment  in  the  various  branches  of  the  national 
service  of  all  kinds,  as  they  were  with  the  hypothesis 
that  such  subjects  were  hired  and  retained  for  employ- 
ment or  enlistment  in  the  army  or  navy  of  Great 
Britain,  that  then  neither  said  defendants,  nor  either 
of  them,  could  be  convicted  of  any  offense  charged  in 
the  indictment  herein,  or  in  either  count  thereof,  and  in 
failing  so  further  to  charge  said  jury,  said  court  mis- 
directed said  jury  (Trans,  pp.  192,  193). 

28.  That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  the  acts  and  conduct  of 
said  defendants,  and  of  each  of  them,  as  stated  in  the 
agreed  statement  of  facts  on  file  herein  was  and  is 
entirely  as  consistent  with  the  assisting  and  transport- 
ing to  Great  Britain  of  British  subjects,  sound  in  body 
and  limb,  for  employment  in  the  various  branches  of 
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tlie  national  service  of  all  kinds,  as  they  were  or  are 
with  any  other  theory  or  hypothesis ;  and  in  failing  fur- 
ther to  instruct  and  charge  said  jury  that  where  in  a 
given  cause  there  are  two  theories  or  hypotheses  open 
by  which  the  agreed  facts  may  be  explained,  one  in 
favor  of  innocence,  and  the  other  in  favor  of  a  criminal 
course,  the  one  in  favor  of  innocence  must  be  accepted 
and  must  prevail;  and  in  failing  further  to  charge  and 
instruct  said  jury  that  if  the  acts  and  conduct  of  the 
defendants,  and  of  each  of  them,  as  stated  in  the  agreed 
statements  of  facts  on  file  herein,  were  as  consistent  with 
the  hypothesis  of  assisting  and  transporting  to  Great 
Britain  of  British  subjects,  sound  in  body  and  limb,  for 
employment  in  the  various  branches  of  the  national 
service  of  all  kinds,  as  they  were  with  the  hypothesis 
that  such  British  subjects  were  assisted  and  transported 
to  Great  Britain  for  employment  in  the  army  and  navy, 
then  that  said  jury  could  not  convict  said  defendants, 
or  either  of  them,  under  said  indictment  or  either  of 
the  counts  thereof,  but  must  acquit  them  and  each  of 
them;  and  in  failing  so  further  to  charge  said  jury,  said 
court  misdirected  said  jury  (Trans,  pp.  193,  194). 

29.  That  said  District  Court  erred  in  failing  to  in- 
struct and  direct  said  jury  that  the  acts  and  conduct 
of  the  defendants,  and  each  of  them,  stated  in  the  agreed 
statement  of  facts,  were  and  are  explainable  upon  an 
hypothesis  arising  upon  the  face  of  the  agreed  statement 
of  facts  herein,  and  consistent  with  innocence,  namely, 
the  hypothesis  that  the  defendants  either  together  or 
separately,  assisted  the  return  to  Great  Britain  of 
British  subjects,  sound  in  body  and  limb  for  employ- 
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ment  in  the  various  branches  of  the  national  service  of 
all  kinds;  and  in  failing  so  to  instruct  and  charge  said 
jury,  said  court  misdirected  said  jury  (Trans,  p.  194). 

30.  That  said  District  Court  erred  in  its  instruction 
and  charge  to  the  jury  impanelled  in  said  cause  by  adopt- 
ing in  said  instruction  and  charge,  and  presenting  the 
same  to  said  jury,  an  interpretation  of  said  agreed  state- 
ment of  facts,  and  a  theory  of  the  case,  in  favor  of  the 
guilt  rather  than  in  favor  of  the  innocence  of  said 
defendants,  and/or  each  of  them;  and  in  failing  to  in- 
struct and  charge  said  jury  to  adopt  such  an  interpreta- 
tion of  said  agreed  statement  of  facts,  and  such  a  theory 
of  this  cause  as  would  be  in  favor  of  the  innocence 
rather  than  in  favor  of  the  guilt  of  said  defendants, 
and/or  either  of  them,  said  court  misdirected  said  jury 
(Trans,  p.  194). 

31.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of  the 
laws  of  the  United  States  to  aid  or  assist  the  return  to 
Great  Britain  of  British  subjects,  sound  in  body  and 
limb,  for  employment  in  the  various  branches  of  the 
national  service  of  all  kinds,  and  in  failing  so  further  to 
charge  said  jury,  said  court  misdirected  said  jury 
(Trans,  p.  195). 

32.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  to  aid  or  assist,  financially 
or  otherwise,  the  return  to  Great  Britain  of  British  sub- 
jects,  sound  in  body  and  limb,  when   such   assistance, 
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whether  financial  or  otherwise,  is  given  to  such  British 
subjects  who  voluntarily  present  themselves  and  ask  for 
assistance  without  disclosing  their  intention,  and  to 
whom  assistance  is  given  without  imposing  any  obliga- 
tion upon  them  to  enlist  or  enter  in  the  service  of  the 
King  of  Great  Britain  and  Ireland  as  a  soldier  or  as  a 
marine  or  seaman;  and  in  failing  so  further  to  charge 
said  jury,  said  court  misdirected  said  jury  (Trans, 
p.  195). 

33.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of  the 
laws  of  the  United  States  to  aid  or  assist  the  return  to 
Great  Britain  of  British  subjects,  sound  in  body  and 
limb,  where  such  assistance  is  given  by  persons  who 
supposed,  believed  and  presumed  that  such  British  sub- 
jects would  enlist  in  the  military  or  naval  service  of 
Great  Britain,  and  where  it  was  the  individual  intent 
of  a  majority  of  such  British  subjects  so  assisted  to 
enlist  in  such  service;  and  in  failing  so  further  to 
charge  said  jury  said  court  misdirected  said  jury 
(Trans,  pp.  195,  196). 

34.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of  the 
laws  of  the  United  States  to  aid  or  assist  the  return  to 
Great  Britain  of  British  subjects,  sound  in  body  and 
limb,  even  though  those  furnishing  such  assistance,  sup- 
posed, believed  and  presumed  that  such  British  subjects, 
so  assisted,  would  enlist  in  the  military  or  naval  service 
of  Great  Britain,  and  even  though  it  was  the  individual 
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intent  of  a  majority  of  such  British  subjects,  so  assisted, 
to  enlist  in  such  service,  where  no  obligation  was  im- 
posed upon  such  British  subjects,  or  upon  any  of  them, 
to  enlist  or  enter  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  a  soldier  or  as  a  marine  or 
seaman,  and  where  no  obligation  was  put  upon  the 
British  subjects,  so  assisted,  to  go  beyond  the  limits  or 
jurisdiction  of  the  United  States  with  the  intent  so  to 
enlist ;  and  in  failing  so  further  to  charge  said  jury  said 
court  misdirected   said  jury   (Trans,   p.   196). 

35.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of  the 
laws  of  the  United  States  to  aid  or  assist  the  return 
to  Great  Britain  of  British  subjects,  sound  in  body  and 
limb,  even  though  those  furnishing  such  assistance, 
supposed,  believed  and  presumed  that  such  subjects, 
so  aided  and  assisted,  would  enlist  in  the  military  or 
naval  service  of  Great  Britain,  and  even  though  it 
was  the  individual  intent  of  a  majority  of  such  British 
subjects,  so  aided  and  assisted,  to  enlist  in  such  service, 
unless  there  was,  not  only  an  obligation  upon  such 
British  subjects,  so  aided  and  assisted,  to  enlist  or  enter 
in  the  service  of  the  King  of  Great  Britain  and  Ireland 
as  a  soldier  or  as  a  marine  or  seaman,  or  an  obligation 
upon  such  British  subjects  to  go  beyond  the  limits  or 
jurisdiction  of  the  United  States  with  the  intent  so  to 
enlist,  but  also  that  there  was  an  actual  engagement 
entered  into  between  the  persons  giving  such  aid  or 
assistance,  and  the  British  subjects  so  aided  and  assisted 
whereby   such   British   subjects    so   aided   and   assisted 
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should  enlist  or  enter  in  the  service  of  the  King  of 
Great  Britain  and  Ireland  as  a  soldier  t)r  as  a  marine 
or  seaman,  or  should  go  beyond  the  limits  or  jurisdic- 
tion of  the  United  States  with  the  intent  so  to  enlist, 
such  engagement  being  with  the  consent  and  under- 
standing of  both  parties  to  such  engagement;  and  in 
failing  so  further  to  charge  said  jury  said  court  misdi- 
rected said  jury  (Trans,  pp.  196,  197). 

36.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  imiDanelled  in  said  cause 
that  it  was  and  is  no  crime  or  offense  against  any  of 
the  laws  of  the  United  States  for  individuals  to  go  be- 
5^ond  the  limits  or  jurisdiction  of  the  United  States  with 
intent  to  enlist  in  foreign  miltary  service;  and  in  failing 
so  further  to  charge  said  jury  said  court  misdirected 
said  jury  (Trans,  pp.  197,  198). 

37.  That  the  said  District  Court  erred  in  failing  to 
instruct  and  charge  the  jury  impanelled  in  said  cause 
that  it  was  and  is  no  crime  or  oifense  against  any  of 
the  laws  of  the  United  States  to  transport  persons  out 
or  beyond  the  limits  or  jurisdiction  of  the  United  States 
and  to  land  them  in  foreign  countries  when  such  per- 
sons had  an  intent  to  enlist  in  foreign  armies;  and  in 
failing  so  further  to  charge  said  jury  said  court  mis- 
directed said  jury  (Trans,  p.  198). 

38.  That  the  said  District  Court  erred  in  permitting 
to  be  rendered,  and  in  receiving  the  verdict  of  the  jury 
herein  in  so  far  as  said  verdict  found  these  defendants 
guilty  under  the  first  count  in  the  indictment  herein  con- 
tained (Trans,  p.  198). 
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39.  That  the  said  District  Court  erred  in  overruling 
and  denying  the  motion  of  these  defendants  for  a  new 
trial  of  the  above  entitled  action,  and  in  not  allowing  the 
same  for  the  reasons  and  grounds  in  said  motion  taken 
and  assigned  (Trans,  p.  198). 

40.  That  the  said  District  Court  erred  in  overruling 
and  denying  the  motion  of  these  defendants  in  arrest 
of  judgment  herein  upon  the  grounds  and  reasons  in 
said  motion  taken  and  assigned  (Trans,  p.  198). 

41.  That  the  said  District  Court  erred  in  making, 
giving,  rendering,  entering  and  filing  judgment  herein 
against  these  defendants,  and/or  each  of  them,  on  the 
first  count  of  the  indictment  herein  for  the  reason  that 
neither  said  indictment  nor  said  first  count  thereof 
states  any  crime  or  offense  against  any  law  of  the  United 
States,  for  the  reasons,  and  each  of  them,  taken  and 
assigned  by  these  defendants  in  their  demurrers  to  said 
indictment,  and  to  said  first  count  thereof  (Trans,  pp. 
198,  199). 

42.  That  the  said  District  Court  erred  in  sentencing 
these  defendants,  and/or  each  of  them  without  their 
first  being  adjudged,  and/or  each  of  them  first  being 
adjudged  guilty  of  any  crime  or  offense  against  any 
law  of  the  United  States  (Trans,  p.  199). 

43.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  judgment  in 
the  above  entitled  cause  in  favor  of  the  United  States 
of  America  and  against  these  defendants,  and/or  each 
of  them  (Trans,  p.  199). 
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44.  That  the  said  District  Court  erred  in  not  giving, 
making,  rendering,  entering  and  filing  ifs  final  judgment 
in  the  above  entitled  cause  in  favor  of  these  defendants 
and  each  of  them,  and  against  the  United  States  of 
America  (Trans,  p.  199). 

45.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  final  judgment 
in  the  above  entitled  action  in  favor  of  the  United  States 
of  America  and  against  these  defendants,  and/or  each 
of  them  upon  the  pleadings  and  record  in  said  action 
(Trans,  p.  199). 

46.  That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  final  judgment 
in  said  action  in  favor  of  the  United  States  of  America 
and  against  these  defendants,  and/or  each  of  them,  in 
this,  that  said  final  judgment  was  and  is  contrary  to  law 
and  to  the  case  made  and  facts  stated  in  the  pleadings, 
*' agreed  statement  of  facts",  and  record  in  said  action 
(Trans,  pp.  199,  200). 

47.  That  the  said  District  Court  erred  in  pronouncing 
sentence  against  these  defendants,  and/or  each  of  them 
(Trans,  p.  200). 
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Argument. 

THE  STATUTES  INVOLVED. 

The  history  of  legislation  restricting  the  right  of  foreign 
enlistment  shows  that  such  legislation  has  always  presupposed 
and  recognized  that  right;  that  such  legislation  has  not  been 
inspired  by  any  definite  theory  of  neutrality,  has  usually  been 
a  makeshift  expedient  without  system,  logic  or  principle,  has 
frequently  been  temporary  in  time  and  purpose,  and  has 
always  been  restricted  in  scope;  that  such  legislation  has 
always  contemplated  contractual  relations  as  the  basis  of 
foreign  enlistment;  that  such  legislation  has  created  no  inter- 
national, but  only  an  ordinary  municipal,  offense;  and  that 
such  offense,  so  created,  is  not  to  be  treated  otherwise  than  or 
differently  from  any  other  municipal  offense,  either  because 
the  prosecutor  may  happen  to  be  the  United  States,  or  because 
of  any  political  consideration.  In  view  of  these  circumstances, 
and  of  the  general  rule  as  to  the  construction  of  penal  stat- 
utes, the  sections  involved  in  this  cause  should  not  be  so 
construed  as  in  any  way  to  enlarge  their  scope  or  to  include 
within  their  purview  any  conduct  not  plainly  and  unmistak- 
ably within  their  actual  terms. 

The  statutes  involved  in  this  cause  are  Sections  10 
and  37  of  the  Federal  Penal  Code.  Section  37  is 
the  familiar  statute  dealing  with  the  general  subject 
matter  of  conspiracy.  Section  10  is  part  of  that 
chapter  of  the  code  which  deals  with  offenses  against 
neutrality:  it  is  one  of  a  series  of  provisions  dealing 
with  the  same  subject  matter  from  diverse  points  of 
view:  it 

"is  not  to  be  isolated  from  the  great  body  of  law  of 
which  it  forms  a  part;  on  the  contrary,  it  is  to  be  taken 
as  forming  part  of  one  great  system,  and  is  to  be  con- 
strued with  reference  to  co-ordinate  rules  and  statutes", 

Wilson   V.   Donaldson,   10   A.   S.   R.   48,   49;    117 

Ind.  356. 
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It  is,  indeed,  a  rule  of  statutory  construction  very  gen- 
erally recognized  that  a  statute  must  be  construed  with 
reference  to  the  whole  system  of  which  it  forms  a  part, 
and  that  all  consistent  statutes  which  can  stand  to- 
gether, even  though  enacted  at  different  dates  are 
treated  and  construed  together,  as  though  they  con- 
stituted one  act.  This  principle  is  recognized  in  such 
cases  as  U.  S.  v.  Saunders,  89  U.  S.  (22  Wall.)  492; 
U.  S.  V.  Farden,  99  id.  10;  Viterbo  v.  Friedlander,  120 
id.  707 — even  repealed  statutes  on  the  same  subject 
matter  may  be  considered  in  construing  provisions  that 
remain  in  force;  U.  S.  v.  Freeman,  44  U.  S.  (3  How.) 
556;  U.  S.  V.  Babbit,  66  U.  S.  (1  Black),  55;  Vane  v. 
Neivcome,  132  id.  220;  Aldridge  v.  Williams,  44  id.  (3 
How.)  9. 

It  is  the  view  of  Sutherland  that  such  statutes  are  to 
be  taken  together  and  construed  as  one  system  (Stat. 
Const.  Sec.  288),  and  the  rule  has  a  very  wide  appli- 
cation, having  been  applied  to  such  varying  topics  as 
revenue  statutes  {Noble  v.  State,  1  Green,  (Iowa)  325, 
330),  and  the  revenue  laws  of  the  United  States  (Pen- 
nington V.  Cox,  6  U.  S.  (2  Cranch)  33;  U.  S.  v.  Collier 
(3  Blatchf.  333),)  and  the  acts  as  to  soldiers'  bounty 
{PJdlbrook  V.  U.  S.,  8  Ct.  of  CI.  523),  and  laws  as  to 
public  lands  (act  of  relief  2  Ops.  Atty.  Genl.  46)  and 
code  provisions  as  to  railroads  (Mobile,  etc.  Ry.  v.  Ma- 
lone,  46  Ala.  391),  and  acts  relating  to  the  sale  of  in- 
fants' estates  (Bolgiana  v.  Cook,  19  Md.  392;  Billingslea 
V.  Baldwin,  23  id.  106),  and  statutes  in  relation  to  at- 
tachments against  watercraft  (Wallace  v.  Seals,  36  Miss. 
53),   and   acts   relating  to  public  improvements    (State 
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V.  Clark,  54  Mo.  216),  and  acts  relating  to  the  pro- 
tection of  married  women  in  their  estates  {Perkins  v. 
Perkins,  62  Barber  (N.  Y.),  531),  and  finally,  not  to 
multiply  illustrations,  the  various  sections  of  a  code 
referring  to  the  same  subject  matter  {Mitchell  v.  Long, 
74  Ga.  96;  State  v.  Boswell,  104  Ind.  547;  Moriarity  v. 
Central  Iowa  Ry.,  64  Iowa  700;  Stidhan  v.  Symmes,  74 
Ga.  187;  Depas  v.  Reez,  2  La.  Anual  30;  Burger  v. 
Frakes,  67  Iowa  467 ;  St.  Joseph  v.  Porter,  29  Mo.  App. 
605;  Hunt  v.  Farmers  Ins.  Co.,  67  Iowa,  742;  Childers 
V.  Johnson,  6  La.  Ann.  638;  Gibbons  v.  Brittenuni,  56 
Miss.  251;  Roberts  v.  Briscoe,  4:4:  Ohio  St.  600). 


(A)— SECTION  10. 

(a)  History.  The  history  of  this  as  of  any  other  stat- 
ute is  of  paramount  importance  as  illustrative  of  the 
intent,  purpose  and  policy  of  the  legislature,  and  as 
aiding  in  the  proper  understanding  and  construction 
of  the  enactment.  As  remarked  by  the  Court  of  Appeals 
of  New  York, 

"The  occasion  of  the  enactment  of  a  law  may  always 
be  referred  to  in  interpreting  and  giving  effect  to  it." 

The  People  v.  Supervisors,  43  N.  Y.  130,  132, 
and  as  pointed  out  by  the  Supreme  Court ; 

"Courts,  in  construing  a  statute,  may  with  propriety 
recur  to  the  history  of  the  times  when  it  was  passed; 
and  this  is  frequently  necessary  in  order  to  ascertain 
the  reason  as  well  as  the  meaning  of  particular  pro- 
visions in  it." 

U.  S.  V.  U.  P.  Railroad,  91  U.  S.  72,  79. 
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Hence,  whenever  light  can  be  derived  from  such 
sources,  the  courts  will  take  judicial  notice  of  the  facts 
of  contemporary  history,  the  prior  state  of  the  law,  the 
particular  abuse  or  defect  which  the  act  was  meant  to 
remedy,  and  the  application  to  such  state  of  affairs  of 
the  language  which  the  act  employs;  and  they  will  also, 
for  this  purpose,  inform  themselves  as  to  such  facts 
and  circumstances  by  any  and  all  available  means.  Thus, 
while  the  courts  cannot  recur  to  the  views  of  the  in- 
dividual members  of  the  legislative  body  expressed  in 
debate  on  the  act,  yet  they  may  advise  themselves  as  to 
the  history  of  the  tim.es  and  the  general  state  of  public, 
judicial  and  legislative  opinion  at  that  period  (U.  S.  v. 
Oregon,  etc.  Railway,  57  Fed.  426).  For  example,  in 
the  interpretation  of  the  alien  contract  labor  law,  the 
Supreme  Court  held  that  it  was  justified  in  looking  into 
contemporaneous  events,  including  the  situation,  as  it 
existed,  and  as  it  was  pressed  upon  the  attention  of 
Congress,  while  the  act  was  under  consideration;  and  to 
this  end,  it  considered  not  only  the  general  historic  con- 
dition of  the  times,  as  showing  the  abuse  against  which 
the  statute  was  directed,  but  also  the  petitions  presented 
to  Congress  asking  for  the  enactment  of  such  a  law,  the 
testimony  given  before  the  Congressional  committees, 
and  the  reports  of  those  committees  to  tlieir  respective 
houses  {Rector  of  Holy  Trinity  Church  v.  U.  S.,  143 
U.  S.  457).  There  can,  indeed,  be  no  reasonable  doubt 
as  to  the  rule  that  in  the  construction  of  a  particular 
statute,  or  in  the  interpretation  of  any  of  its  provisions, 
all  acts  relating  to  the  same  subject,  or  having  the  same 
general  purpose,  should  be  read  in  connection  with  it,  the 
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endeavor  being,  by  tracing  the  history  of  legislation  on 
the  subject,  to  ascertain  the  purpose  of  the  legislature,  or 
to  discover  how  the  policy  of  the  legislature  with  refer- 
ence to  the  subject  matter  has  been  changed  or  modified 
from  time  to  time;  and  with  this  purpose  in  view  it  is 
proper  to  consider  even  those  statutes  which  have  been 
repealed  (Peoples  Bank  v.  Goodiuin,  162  Fed.  937;  So. 
Railway  Company  v.  McNeill,  155  id.  756).  Bearing 
in  mind  this  general  principle,  let  us  look  for  a  brief 
space  at  the  history  of  the  legislation  now  under  con- 
sideration. 

England.  Section  10  of  the  Federal  Penal  Code 
had  its  origin  in  England — in  the  mother  country 
whence  so  many  of  our  political,  and  legal  conceptions 
have  been  derived.  Prior  to  any  restrictive  Parliamen- 
tary enactment,  no  one  questioned  the  right  of  any 
man  to  fight  where  he  pleased.  No  one  disputed  the 
inherent  right  of  national  self-defense:  but  as  the 
"eminently  judicial"  Hallam,  as  Macaulay  calls  him, 
points  out, 

"the  feudal  military  tenures  had  superseded  that  earlier 
system  of  public  defense  which  called  upon  every  man, 
and  especially  every  landholder,  to  protect  his  country", 
and  "this  was  the  revolution  of  the  Ninth  Century". 

1  Hallam,  State  of  Europe,  London  Edition,  1878, 
pp.  253-4. 

As  Hallam  makes  clear, 

"the  nature  of  feudal  obligation  was  far  better  adapted 
to  the  partial  quarrels  of  neighboring  lords  than  to  the 
wars  of  Kingdoms.  Customs,  founded  upon  the  poverty 
of  the  smaller  gentry,  had  limited  their  martial  duties 
to  a  period  never  exceeding  forty  days,  and  diminished 
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according  to  the  subdivisions  of  the  fief.  They  could 
undertake  an  expedition,  but  not  a  campaign;  they 
could  burn  an  open  town,  but  had  seldom  leisure  to  be- 
siege a  fortress.  Hence,  when  the  Kings  of  France  and 
England  were  engaged  in  wars,  which,  on  our  side  at 
least,  might  be  termed  national,  the  insuificiency  of  the 
feudal  militia  became  evident". 

Id.,  p.  262. 

Is  it,  then,  a  matter  of  any  surprise,  that  in  an  age 
which  placed  no  restrictions  upon  the  right  of  a  man 
to  fight  where  he  pleased,  a  new  period  in  the  military 
history  of  Europe  should  be  inaugurated,  whereby,  to 
adopt  Hallam's  language  again,  ''Mercenary  troops  were 
substituted  for  the  feudal  militia"  (id.  264)?  At  this 
time,  in  the  twelfth  and  thirteenth  centuries,  so  far  as 
our  researches  authorize  us  to  make  the  statement,  no 
statute  existed  which  denied  or  qualified  in  any  way 
the  right  of  foreign  enlistment;  and  this  very  fact  of 
the  employment  of  mercenaries  was  in  itself  a  recogni- 
tion of  the  right  to  foreign  enlistment,  which  accorded 
with  and  was  an  inseparable  adjunct  of  the  right  of 
every  free  man,  in  the  absence  of  a  restraining  statute, 
to  fight  where  he  pleased.  As  Mr.  Justice  Stephen  sums 
the  matter  up : 

"[  am  not  aAvare  of  any  evidence  to  show  that  till 
modern  times  the  act  of  taking  part  in  foreign  hostilities 
was  regarded  as  criminal  unless  the  act  involved  some 
breach  of  duty  towards  the  King.  Indeed,  the  whole 
spirit  of  the  feudal  system  was  favorable  to  the  notion 
that  it  was  right  and  natural  for  soldiers  to  seek  service 
wherever  they  could  find  it.  The  case  of  the  Free  Com- 
panies which  ranged  all  over  Europe  in  the  latter  part  of 
the  fourteenth  and  early  in  the  fifteenth  century  is  well 
known,  and  Froissnrt  is  full  of  such  stories.  At  a  later 
time,   and   especially   through   the  wars   of  the   sixteenth 


33 


and  seventeenth  centuries,  all  countries  had  mercenary 
troops  in  their  service,  and  there  is  abundant  proof  that 
large  members  of  English,  Scotch  and  Irish  took  part, 
without  being  supposed  to  do  anything  objectionable, 
legally  or  morally,  in  the  wars  then  in  progress.  There 
were,  for  instance,  a  large  number  of  British,  and  espe- 
cially of  Scotch,  troops  in  the  army  of  Gustavus  AdoJ- 
phus. ' ' 

3  Hist.  Cr.  Laiv  of  England,  London  Ed.  1883, 

pp.  257-8. 

This  general  right,  antecedent  to  all  restrictive  stat- 
utes, of  persons  to  seek  military  service  where  they 
pleased,  subsequently  became  a  matter  of  legislative 
attention.    As  Mr.  Justice  Stephen  remarks: 

"The  first  occasion  on  which  parliament  recognized  and 
interfered  with  such  practices  was  in  the  year  1605,  when 
was  passed  3  Jas.  1,  c.  4,  'An  Act  for  the  better  discovery 
and  repressing  of  Popish  recusants'  (Appendix  Three). 
This  was  one  of  the  most  severe  acts  ever  passed  against 
the  Roman  Catholics,  and  was  one  of  several  statutes  pro- 
duced by  the  excitement  caused  by  the  gunpowder  treason. 
The  eighteenth  section  begins  by  a  recital  that  it  is  found 
'by  late  experience  that  such  as  go  voluntarily  out  of  this 
realm  of  England  to  serve  foreign  princes,  states  or  poten- 
tates are  for  the  most  part  perverted  in  their  religion  and 
loyalty  by  Jesuits  and  fugitives  with  whom  they  had  most 
converse'.  It  went  on  to  enact  that  everyone  who  should 
go  out  of  the  realm  to  serve  any  foreign  prince,  state  or 
potentate,  should  be  a  felon,  unless  he  first  took  the  oath 
of  obedience — an  elaborate  test  provided  by  the  act  for 
many  purposes — and  entered  into  a  bond  not  to  be  recon- 
ciled to  the  Pope,  or  plot  against  the  King,  but  to  reveal 
to  him  any  conspiracies  which  might  come  to  his  knowl- 
edge. This  statute  assumes  that  to  take  foreign  service  is 
in  itself  lawful,  though  it  attaches  conditions  to  it  which 
were  at  that  time  considered  necessary." 

Id.,  p.  258. 
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Then  eame  the  legislation  of  Anne — legislation  which 
had  its  roots  in  the  reign  of  James  II:  James  II  came 
to  the  throne  in  1685.  He  was  possessed  of  two  great 
ambitions,  the  first  of  which  was  to  rule  the  countiy 
independently  of  Parliament,  and  the  second  of  which 
was  to  restore  the  Roman  Catholic  religion  in  England; 
and  the  obstinate  folly  with  which  he  sought  to  accom- 
plish these  purposes  made  enemies  of  all  classes  and 
turned  the  whole  country  against  him.  Tip  to  the  year 
1688,  the  succession  to  the  throne  after  James  rested 
with  his  two  daughters — Mary,  who  had  married  Wil- 
liam, Prince  of  Orange,  President  of  the  Dutch  Republic, 
and  resided  in  Holland;  and  her  younger  sister,  Anne, 
who  had  married  George,  Prince  of  Denmark,  and  was 
then  living  in  London.  Both  of  these  daughters  were 
zealous  Protestants,  and  the  expectation  that  one  of 
them  would  receive  the  English  crown  at  the  King's 
death,  had  kept  the  people  quiet  while  James  was  en- 
deavoring to  restore  Catholicism.  But  in  1688  the  alarm- 
ing intelligence  had  been  spread  that  a  son  had  been 
born  to  the  King — alarming  because,  if  true,  this  son 
would  now  be  the  next  heir  to  the  crown,  and  would 
be  educated  and  come  into  power  as  a  Catholic;  and 
this  prospect  brought  matters  to  a  crisis.  Many  persons 
regarded  the  alleged  birth  as  an  imposition,  it  being 
reported  that  the  child  was  not  the  true  son  of  the  King 
and  Queen,  but  a  child  that  had  been  smuggled  into 
the  palace  to  deceive  the  nation:  but  apparently  there 
was  no  real  foundation  for  this  view.  The  crisis  re- 
sulted, however,  in  an  invitation  to  William  to  come 
over  to  defend  Mary's  claim  to  the  throne  and  to  insure 
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"the  restoration  of  English  liberties  and  the  protection 
of  the  Protestant  religion."  William  accepted  this  invi- 
tation. James  was  deserted  by  everyone,  even  by  Anne; 
and  the  bloodless  revolution  of  1688  was  accomplished, 
leaving  no  reasonable  doubt  that  Mary  would  receive 
the  English  crown.  In  the  meantime,  James'  Queen 
(subsequently  followed  by  James  himself)  had  fled  to 
France,  taking  with  her  her  infant  son,  the  unfortunate 
Prince  James  Edward,  whose  birth  had  caused  the  revo- 
lution. Instead  of  a  Kingdom,  he  had  inherited  nothing 
but  the  sobriquet  of  "Pretender",  which  he  in  turn 
transmitted  to  his  son.  Prince  James  Edward  Stuart 
being  the  so-called  "Old  Pretender",  and  his  son,  Prince 
Charles  Edward  Stuart  being  the  so-called  "Young 
Pretender".  After  the  flight  of  James,  William  and 
Mary  reigned  until  1702,  when  Anne  came  to  the  throne. 
Shortly  before  the  death  of  William,  James  died:  there- 
upon Louis  XIV  publicly  acknowledged  the  exile's  son 
as  the  rightful  Sovereign  of  England,  Scotland  and 
Ireland;  and  this  precipitated  the  war  with  France, 
which,  since  it  had  really  originally  grown  out  of 
Louis'  designs  on  the  crown  of  Spain,  came  to  be  called 
the  War  of  Spanish  Succession.  As  this  war  progressed, 
England  came  to  have  three  objects  at  stake — the  main- 
tenance of  Protestant  government  at  home;  the  main- 
tenance of  the  Protestant  power  of  Holland;  and  the 
retention  of  a  large  part  of  the  American  Continent: 
but  the  contest  was  begun  by  England  mainly  to  pre- 
vent the  French  King  from  carrying  out  his  threat 
to  place  the  Pretender  on  the  English  throne,  and  so 
overturn   the   Bill   of   Eights    and    Act    of    Settlement, 
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and  thereby  restore  the  country  to  the  Roman  Catholic 
Stuarts.  This  brief  historical  reference  will  assist  in 
the  understanding  of  the  legislation  of  Anne. 

The  Pretender  was  not  without  active  adherents  in 
England,  and  their  activity  instigated  the  passage  of 
two  Acts  by  Parliament  in  1708,  one  of  which  provided 
for  the  temporary  suspension  of  the  writ  of  habeas 
corpus,  and  the  other  authorized  any  Justice  of  the 
Peace  to  administer  to  any  subject  a  test  oath  abjuring 
the  Pretender.  Later,  in  1713,  an  Act  on  the  subject 
of  foreign  enlistment  was  adopted,  the  occasion  and 
purpose  of  which  are  sufficiently  apparent  from  the  pre- 
amble : 

"Whereas,  several  ill  affected  persons,  subjects  of  the 
crown  of  Great  Britain,  had  lately  in  open  defiance  of  the 
laws  presumed  traitorously  to  list  divers  of  her  Majesty's 
subjects  within  the  Kingdoms  of  Great  Britain  and  Ireland 
to  serve  the  person  pretended  to  be  the  Prince  of  AVales 
during  the  life  of  the  late  King  James  II,  and  since  his 
decease  pretending  to  be  and  taking  upon  himself  the 
style  and  title  of  King  of  England  by  the  name  of  James 
III  as  soldiers,  to  the  great  disturbance  to  the  peace  of 
these,  her  Majesty's  Kingdoms;  and  whereas;  the  like 
traitorous  practice  may  be  more  covertly  carried  on  under 
pretense  of  listing  her  Majesty's  subjects  to  serve  as 
soldiers  under  some  foreign  prince,  state  or  potentate, 
for  remedy  thereof,  be  it  enacted,  etc." 

This  Act  (Appendix  Four)  provided  that  if  any  sub- 
ject of  the  crown  should  within  the  Kingdom  of  Great 
Britain  and  Ireland  procure  any  person  being  a  subject 
to  list  or  enter  himself,  or  hire  or  retain  any  person 
beiug  a  subject  with  an  intent  to  cause  such  person 
to  list  or  enter  himself,  or  procure  any  person  being 
a  subject  to  go  beyond  the  seas  or  embark  with  intent 
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and  in  order  to  be  listed  to  serve  any  foreign  Prince, 
as  a  soldier,  without  leave  or  license  of  her  Majesty, 
every  such  person  so  offending  shall  be  taken,  deemed 
and  adjudged  to  be  guilty  of  high  treason.  This  Act 
was  purely  temporary  in  character,  being  continued 
in  force  for  three  years  only  after  August  1,  1713,  and 
to  the  end  of  the  next  Parliament.  It  was,  by  its  plain 
terms,  restricted  in  its  operation  to  the  subjects  of  the 
Queen,  and  had  no  applicability  to  aliens.  It  punished 
three  separate  classes  of  Acts,  the  first  of  which  was 
very  broad  and  far-reaching  in  its  scope,  viz:  (1)  The 
procuring  any  subject  to  list  or  enter  himself  to  serve 
a  foreign  Prince  as  a  soldier  without  leave  or  license 
of  her  Majesty;  (2)  the  hiring  or  retaining  of  a  subject 
with  intent  to  cause  such  subject  to  list  or  enter  himself 
to  serve  any  foreign  Prince  as  a  soldier  without  leave 
or  license  of  her  Majesty;  and  (3)  the  procuring  any 
subject  to  go  beyond  the  seas  or  embark  with  intent 
and  in  order  to  be  listed  to  serve  any  foreign  Prince 
as  a  soldier  without  leave  or  license  of  her  Majesty. 
And  it  is  finally  to  be  observed  of  this  legislation  that, 
to  adopt  the  language  of  Mr.  Justice  Stephen  it  assumes 
that  to  take  foreign  service  is  in  itself  lawful,  though 
the  statute  attaches  conditions  to  it  which  were  at  that 
time  considered  necessary.  It  will  be  perceived  that 
this  Act  was  occasioned  by  and  served  a  temporary 
purpose:  that  it  was  not  the  offspring  of  any  distinct 
or  definite  theory  of  neutrality:  that  it  made  no  real 
denial  of  the  right  of  a  soldier  to  seek  service  where  he 
pleased;  and  that,  at  the  most,  it  was  merely  restric- 
tive of  the  conceded  right  to  seek  service  beyond  the 
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seas  or  under  some  foreign  Prince.  Then  came  the 
legislation  of  George  II,  and  speaking  of  this  legisla- 
tion, Mr.  Justice  Stephen  remarks: 

"In  1736,  an  Act  was  passed  (9  George  II,  c.  30)  which 
made  it  a  felony  without  benefit  of  clergy  to  enlist,  or 
procure  any  person  to  go  abroad  to  enlist,  in  the  service 
of  any  foreign  Prince,  State  or  Potentate  as  a  Sovereign. 
In  1756,  an  Act  was  passed  (29  George  II,  c.  17)  which 
somewhat  enlarged  the  terms  of  the  Act  of  1736,  in  order 
to  bring  within  it  practices  by  which  it  had  been  evaded. 
It  also  specifically  enacted  in  addition  that  it  should  be 
felony  without  benefit  of  clergy  to  'enter  into  the  military 
service  of  the  French  King'.  In  the  debate  in  the  Foreign 
Enlistment  Act  of  1819,  Sir  James  Mcintosh  said  'These 
acts  were  merely  intended  to  prevent  the  formation  of 
Jacobite  armies  in  France  and  Spain.'  It  was  also  as- 
serted by  Sir  Robert  Wilson  that  the  Acts  'remained  dur- 
ing all  times  a  dead  letter  on  the  statute  book'.  He 
stated  that  prisoners  taken  from  the  Irish  Brigade  at 
Fontenoy,  Dettingen,  Minden  and  Colloden  were  treated 
not  as  criminals,  but  as  prisoners  of  war.  He  also  said 
'at  one  period,  out  of  one  hundred  and  twenty  companies 
of  Austrian  Grenadiers,  seventy  were  commanded  by  Irish 
officers,  and  that  when  the  officers  of  the  Irish  Brigade 
refused  to  serve  the  republic  after  the  revolution,  they 
were  received  into  the  British  service,  and  five  or  six  regi- 
ments were  embodied  and  put  under  their  command.  In 
short,  doA\Ti  to  the  end  of  the  eighteenth  century,  it  was 
not  in  practice  considered  improper  for  persons  who  were 
so  disposed  to  seek  military  service  where  they  pleased, 
and  writers  on  International  Law  maintained  that  neutral 
nations  were  under  no  obligation  to  belligerents  to  prevent 
neutral  subjects  from  engaging  in  the  service  of  either 
belligerent  as  they  might  feel  disposed." 

3  Hist.  Cr.  Law   of  England,  London  Ed.  1883, 
pp.  258-9. 

It  is,  moreover,  to  fce  observed  concerning  this  legis- 
lation of  George  II  that  the  original  Act  of  1736  (Ap- 
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pendix  Five)  was  very  similar  to  the  Statute  of  Anne, 
with  the  difference,  however,  that  while  the  Act  of 
Anne  applied  solely  to  the  enlistment  of  British  sub- 
jects by  British  subjects,  the  Act  of  1736  somewhat  en- 
larged the  scope  of  the  Act  of  Anne  by  applying  to  the 
enlistment  of  British  subjects  by  any  person,  whether 
British  subjects  or  not. 

In  1756  another  British  statute  was  passed,  29  Geo. 
II,  c.  17  (Appendix  Six)  to  supi:)lement  the  statute  of 
9  Geo.  II,  c.  30.  This  supplementary  statute  had  a 
double  purpose.  Some  question  having  been  raised 
whether  the  actual  payment  and  receipt  of  enlistment 
money  in  England  was  necessary  to  an  enlisting  under 
the  earlier  statute,  the  statute  of  1756  was  passed  for 
the  one  purpose  therein  expressed  "of  removing  the 
said  doubt",  and  for  the  further  purpose  therein  ex- 
pressed of  "the  more  effectually  preventing  a  practice 
(foreign  enlistment)  so  highly  detrimental  to  this  King- 
dom" (29  Geo.  II,  c.  30,  Sec.  IV). 

While  the  British  statute  of  1736  prohibited  British 
subjects  from  enlisting  or  entering  themselves  in  foreign 
service,  either  within  or  without  the  realm,  it  is  evident 
that  some  questions  were  being  raised  whether  the  other 
acts  prohibited  would  constitute  offenses  if  not  com- 
mitted within  the  realm.  Eeferences  to  the  lack  of  any 
necessity  for  the  payment  and  receipt  of  enlistment 
money  are  therefore  frequent  throughout  Section  IV 
of  this  supplementary  Act  of  1756,  and  the  doubt  is  re- 
moved by  creating  new  offenses  which  are  therefore  de- 
fined. Thus,  for  the  first  time  it  was  then  made  an 
offense  for   any   British   subject   to   "engage,    contract 
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or  agree  within  the  Kingdom  of  Great  Britain  and 
Ireland  to  go  beyond  the  seas  or  embark  with  an  intent 
and  in  order  to  enlist  and  enter  himself  to  serve  as  a 
soldier  in  any  foreign  service"  without  leave  or  license 
of  His  Majesty  (Sec.  IV).  And  it  was  then  also  made  an 
offense  for  the  first  time  in  Section  IV  for  any  person 
to  "hire,  retain,  engage  or  procure  any  subject  of  His 
Majesty  *  *  *  to  agree  to  go  beyond  the  seas  or 
embark  with  an  intent  and  in  order  to  be  enlisted  to 
serve  any  foreign  Prince,  state  or  potentate  as  a  soldier, 
without  leave  or  license  of  His  Majesty".  (This  same 
statute  also  prohibited  the  acceptance  of  commissions 
as  officers  in  foreign  services.)  Where  before  the  Brit- 
ish statute  of  1756  it  was  an  offense  to  procure  a  Brit- 
ish subject  to  go  beyond  the  seas  or  embark  with  the 
interdicted  intent,  in  which  an  actual  going  or  embark- 
ing was  essential  to  constitute  the  offense,  under  the 
statute  of  1756  it  was  sufficient  to  hire,  retain,  engage 
or  procure  a  British  subject  to  agree  to  go  or  embark, 
and  the  offense  was  complete  whether  the  subject  went 
or  embarked  as  agreed,  or  not. 

Here  again,  we  observe  that  this  legislation  was  not 
the  product  of  any  real  advance  in  international  con- 
ceptions of  neutrality,  that  it  was  occasioned  by  and 
served  a  temporary  purpose,  and  that  it  assumed  that 
to  take  foreign  service  was  not  an  act  in  itself  neces- 
sarily unlawful,  although  the  legislature  did  attach  con- 
ditions thereto  which  in  the  opinion  of  the  legislature 
were  regarded  at  that  time  as  necessary.  It  will  be 
observed,  moreover,  that  all  of  the  legislation  upon 
these  matters  up  to  and  including  1756  had  been  adopted 
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prior  to  the  acquisition  of  independence  by  the  American 
colonies  from  the  British  crown;  and  it  cannot  be  as- 
sumed that  this  legislation  was  unknown  to  colonial 
lawj^ers  and  public  men. 

The  next  enactment  of  the  British  legislature  upon 
this  subject  was  that  of  59  George  III,  c.  69  (Appendix 
Seven). 

This  Act  of  59  George  III,  c.  69,  was  passed  in  1819, 
to  restrain  outbursts  of  sympathy  with  the  revolt  of 
Spain's  South  American  Colonies  against  her,  and  it 
was  modeled  upon  the  United  States  Statute  of  1818, 
concerning  which  more  will  be  said  hereafter.  During 
the  American  Civil  War,  this  British  Act  of  1819,  proved 
insufficient  to  prevent  traffic  between  English  ship  build- 
ers and  the  Confederate  government;  and  it  was  accord- 
ingly replaced  in  1870  (33  and  34  Vict.  c.  90),  by  a 
more  stringent  enactment;  and  so  far  as  relevant  here, 
this  Act  of  1870  prohibits  the  enlisting  of  one's  self 
and  others — without  a  license  from  the  crown — for  serv- 
ice under  a  foreign  state  which  is  at  war  with  a  state 
that  is  at  peace  with  England,  and  declares  in  Section 
13,  a  violation  to  be  a  misdemeanor  punishable  with  a 
fine  and  with  an  imprisonment  for  a  period  not  exceed- 
ing two  years,  with  or  without  hard  labor. 

The  Act  of  59  Geo.  Ill,  in  its  first  section  repeals 
the  legislation  of  George  II,  and  then,  in  its  second 
section,  deals  with  the  subject  matter  most  relevant 
here.  This  second  section  deals  with  two  classes  of 
persons,  "any  natural  born  subject  of  His  Majesty", 
and  ''any  person  whatever":  it  makes  no  pretense  of 
forbidding  foreign  enlistment  absolutely,  but  only  when 
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done  without  ''the  Leave  or  License  of  His  Majesty": 
it  associates  the  terms  ''engage,  contract  or  agree  to 
go";  and,  when  dealing  with  "any  person  whatever", 
it  enlarges  the  scope  of  the  enactment  beyond  a  hiring 
or  retaining,  and  employs  the  broader  language  "hire, 
retain,  engage  or  procure".  Plainly,  foreign  enlist- 
ment was  regarded  as  entirely  impeccable  where  "the 
Leave  or  License  of  His  Majesty"  was  obtained;  and 
equally  plainly,  the  broad  tenn  "procure"  would  in- 
clude acts  and  conduct  which  would  not  be  included 
under  the  phrase  "hire  or  retain". 

Nor  does  the  act  now  in  force  (The  Foreign  Enlist- 
ment Act,  1870;  33  &  34  Vict.,  c.  90)  overlook  the  right 
of  foreign  enlistment  for,  here  also,  we  find  recurring 
the  characteristic  phrase  "Without  the  license  of  Her 
Majesty".  It  extends  the  scope  of  the  statute  to  "any 
person"  who  "accepts  or  agrees  to  accept  any  *  *  * 
engagement"  in  the  service  of  the  foreign  state,  and 
among  other  matters  it  also  prohibits  any  person  to 
"induce"  any  other  person  to  quit  or  to  go  on  board 
any  ship  with  a  view  of  quitting  His  Majesty's  domin- 
ions, "with  intent  to  accept  any  commission  or  engage- 
ment in  the  military  or  naval  service"  of  a  country  at 
war  with  a  friendly  state. 

The  United  States.  During  the  struggle  of  the 
Colonials  for  independence,  both  sides  utilized  assist- 
tance  from  other  nations.  Failing  to  secure  mercen- 
aries from  Russia,  the  British  made  use  of  Hessians; 
they  hired  mercenaries  from  the  lower  Rhine  prov- 
inces— Hesse,  Waldeck  and  others;  and  while  the 
practice    of    employing    mercenaries     was     then     cus- 
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tomary,  j^et,  for  the  British  ministry  to  use  this 
method  against  their  own  kindred  in  America  was 
looked  upon  with  aversion  by  the  majority  of  En- 
glishmen, and  aroused  ungovernable  indignation  in  all 
Americans:  indeed,  this  conduct  of  the  then  incapable 
heads  of  the  Admiralty  and  War  Office  exhibited  a  cal- 
lousness toward  all  ties  of  blood  and  speech  which 
rendered  futile  any  hope  of  reconciliation.  But,  on  the 
other  hand,  the  Colonials  accepted  aid  from  such  men 
as  Lafayette,  D'Estaing  and  others — men  whose  services 
were  of  the  highest  importance  and  value  to  the  strug- 
gling Americans.  The  fact  was  that  there  were  very  few 
trained  officers  in  America :  the  American  military  lead- 
ers generally  were  not  so  experienced  as  their  antagon- 
ists, although  Washington  developed  great  strategic  abil- 
ity; and  it  was  principally  from  the  foreign  soldiers 
who  had  enlisted  in  the  Colonial  cause  that  something 
of  the  military  art  was  acquired.  And  not  this  only, 
but  as  early  as  the  summer  of  1776,  French  arms  and 
munitions  were  being  supplied  to  the  Americans,  not- 
withstanding that  the  French  foreign  minister  solemnly 
assured  the  English  Ambassador  of  the  perfect  neutral- 
ity of  France.  Not  only  were  the  munitions  of  war 
shipped,  but  sums  of  money  were  turned  over  to  Ben- 
jamin Franklin,  whose  popularity  at  Paris  actually 
rivalled  that  of  Voltaire.  And  when  the  news  of  Bur- 
goyne's  surrender  was  brought  to  Paris,  the  French 
King  made  two  treaties,  one  for  commercial  reciprocity, 
and  the  other  a  treaty  of  military  alliance,  recognizing 
the  independence  of  the  United  States  and  pledging  the 
countries  to  make  no  separate  peace.     And,  indeed,  it 


44 


was  owing  to  the  influence  of  the  Marquis  de  Lafayette 
that  thereafter  a  force  of  French  soldiers  under  Kocham- 
beau  was  sent  to  America.  Finally,  on  September  3, 
1783,  peace  was  declared,  and  the  independence  of  the 
colonies  was  recognized. 

The  first  American  statute  upon  the  subject  of  neutral- 
ity was  adopted  on  June  5,  1794;  and,  in  addition  to 
the  fact  that  antecedent  British  cognate  legislation — and 
certainly  British  legislation  in  force  up  to  the  separa- 
tion between  the  two  countries — was  known  to  American 
judges,  lawyers,  legislators  and  public  men  through 
the  medium  of  Hawkins'  Pleas  of  the  Crown,  if  not 
otherwise,  this  statute  of  itself  furnishes  convincing 
internal  evidence  that  it  was  drafted  with  an  eye  upon 
the  antecedent  cognate  legislation  of  the  mother  country. 
This  statute  grew  out  of  the  Franco-British  war  of  1793, 
and  was  temporary  in  point  of  time,  and  limited  ip 
point  of  character  and  scope.  It  is  not,  perhaps,  too 
much  to  say  that  the  French  Revolution — fons  et  origo, 
as  it  was,  of  many  changes,  political,  legislative  and 
otherwise — was,  among  other  things,  the  proximate  cause 
of  this  statute.  The  Revolution  had  attracted  the  atten- 
tion of  the  whole  civilized  world;  and  the  Kings  of 
Europe  in  particular  watched,  with  the  utmost  concern, 
the  course  of  events  in  France.  They  regarded  the 
cause  of  Louis  XVI  as  their  own.  They  reasoned  that 
if  the  French  people  should  be  allowed  to  overturn  the 
throne  of  their  hereditary  Sovereign,  no  one  would  any 
longer  entertain  respect  for  the  divine  right  of  Kings. 
Austria  entering  into  an  offensive  and  defensive  alliance 
with  Prussia;  and  this  fact,  together  with  the  general 
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warlike  preparations  and  attitude  of  Austria  awakened 
the  apprehensions  of  the  revolutionists,  and  led  the  legis- 
lative assembly  of  France,  on  April  20,  1792,  to  declare 
war  on  Austria.  A  little  later  the  allied  armies  of  the 
Austrians  and  the  Prussians  crossed  the  frontiers  of 
France,  and  thus  was  taken  the  first  step  in  a  series 
of  wars  which  were  destined  to  last  nearly  a  quarter 
of  a  century,  and  in  which  France,  almost  single-handed, 
was  to  struggle  against  the  leagued  powers  of  Europe 
and  to  illustrate  the  miracles  possible  to  genius  and 
enthusiasm. 

Then  came  the  trial  and  execution  of  the  King  of 
France:  he  was  brought  before  the  bar  of  the  Conven- 
tion, and  charged  with  having  opposed  the  will  of  the 
people,  and  with  having  conspired  with  the  enemies  of 
France:  he  was  found  guilty:  the  sentence  was  im- 
mediate death;  and  on  January  21,  1793,  he  was  exe- 
cuted. These  events — the  declaration  of  war  of  the 
previous  year  and  this  regicide^ — awakened  among  all 
the  old  Monarchies  of  Europe  the  most  bitter  hostility 
against  the  French  Revolutionists;  and  this  regicide  was, 
in  particular,  interpreted  as  a  threat  against  all  Kings. 
A  coalition  embracing  Great  Britain,  Austria,  Prussia 
and  other  states  was  formed  to  crush  the  republican 
movement ;  and  armies  aggregating  more  than  a  quarter 
of  a  million  of  men  threatened  France  at  once  on  every 
frontier. 

During  this  war,  the  belligerents  acted  upon  the  theory 
that  neutral  territory  had  no  rights  which  they  were 
bound  to  respect;  and  the  disregard  of  the  belligerents 
for  neutral  territory  received  a  marked  illustration  in 
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the  conduct  of  M.  Genet,  the  French  Minister  to  the 
United  States.  He  issued  letters  of  marque  to  American 
merchantmen  in  order  that  they  might  cruize  against 
British  ships;  and  he  also  proceeded  even  so  far  as  to 
set  up  prize  courts  in  connection  with  the  French  con- 
sulates within  the  United  States.  This  conduct  naturally 
led  to  vigorous  protests  by  the  United  States. 

On  April  22,  1793,  in  a  Proclamation,  President  Wash- 
ington said: 

"Whereas  it  appears  that  a  state  of  war  exists  between 
Austria,  Prussia,  Sardinia,  Great  Britain  and  the  United 
Netherlands  of  the  one  part  and  France  on  the  other,  and 
the  duty  and  interest  of  the  United  States  require  that 
they  should  with  sincerity  and  good  faith  adopt  and  pur- 
sue a  conduct  friendly  and  impartial  toward  the  belliger- 
ent powers:  I  have  therefore  thought  fit  by  these  presents 
to  declare  the  disposition  of  the  United  States  to  observe 
the  conduct  aforesaid  toward  those  powers  respectively, 
and  to  exhort  and  warn  the  citizens  of  the  United  States 
carefully  to  avoid  all  acts  and  proceedings  whatsoever 
which  may  in  any  manner  tend  to  contravene  such  dis- 
position. ' ' 

1  Messages  &  Papers  of  the  Presidents,  156. 

Thereafter,   in  his  5th  annual   address   to   Congress, 

on  December  3,  1793,  the  President  said : 

"Where  individuals  shall,  within  the  United  States, 
array  themselves  in  hostility  against  any  of  the  powers  at 
war,  or  enter  upon  military'  expeditions  or  enterprises 
within  the  jurisdiction  of  the  United  States,  or  usurp  and 
exercise  judicial  authority  within  the  United  States,  or 
where  the  penalties  on  violations  of  the  law  of  nations 
may  have  been  indistinctly  marked,  or  are  inadequate — 
these  offenses  cannot  receive  too  early  and  close  an  atten- 
tion, and  require  prompt  and  decisive  remedies." 

IM.S  P.,  139. 
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Thereafter,  on  December  5,  1793,  in  a  special  message, 
referring  again  to  M.  Genet,  the  President  complains 
that, 

"It  is  with  extreme  concern  I  have  to  inform  you  that 
the  proceedings  of  the  person  whom  they  (the  French 
people)  have  unfortunately  appointed  their  minister  pleni- 
potentiary here  have  breathed  nothing  of  the  friendly 
spirit  of  the  nation  which  sent  him.  Their  tendency,  on 
the  contrary,  has  been  to  involve  us  in  war  abroad  and 
discord  and  anarchy  at  home." 

1  M.  S  P.,  146. 

And  finally,  on  January  20,  1794,  in  a  further  special 
message,  he  advises  Congress  of  the  expected  recall  of 
the  over-energetic  minister  {1  M.  S  P.,  150). 

These  were  the  historical  circumstances  out  of  which 
our  neutrality  Acts  arose:  as  the  President  suggested, 
it  was  the  pending  state  of  war  that  called  for  neutral- 
ity legislation;  and  it  is  in  the  light  of  this  circumstance 
that  the  President's  messages,  and  the  ensuing  legisla- 
tion, should  be  considered. 

On  June  5,  1794,  pursuant  to  the  President's  recom- 
mendations. Congress  enacted  its  initial  neutrality  stat- 
ute; this  statute  was  temporary  in  time  and  limited  in 
character,  being  intended  merely  to  bridge  over  the 
pending  war  conditions;  and  yet  that  statute,  together 
with  the  Acts  of  1793,  1817  and  1818,  became  the  basis 
of  the  neutrality  practice  of  the  United  States ;  and  this 
legislation  was  carried  forward  into  the  Revised  Stat- 
utes, and  subsequently,  in  1909,  into  the  present  Federal 
Penal  Code,  which  went  into  effect  on  January  1,  1910. 

The  Act  of  1794,  in  Section  2,  is  the  progenitor  of 
Section   10   of   the   Federal   Penal    Code.     As    already 
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pointed  out,  this  Act  was  temporary  and  transient  in 
character,  and  its  life  was  specifically  limited  to  two 
years. 

The  legislative  history  of  the  American  Neutrality  Stat- 
utes shows  not  only  that  Section  10  of  the  Federal  Penal 
Code  is  based  on  Section  2  of  the  Act  of  1794  but  also 
evidences  that  so  far  as  the  definition  of  offenses  is  con- 
cerned, the  present  statute  has  made  no  advance  from 
the  position  assumed  in  1794.  The  first  American 
Neutrality  Statute  was  the  Act  of  1794  (1  Stat.  L., 
381),  adopted  to  continue  in  force  for  a  brief  period 
and  expiring,  by  its  own  provisions,  on  March  3,  1797. 
Before  this  Act  had  run  its  term,  it  was  extended  for 
another  temporary  existence  to  March  3,  1799  by  an 
Act  of  1797  (1  Stat.  L.,  497).  In  the  same  year,  the 
supplementary  Neutrality  Statute  of  1797  was  passed 
(1  Stat.  L.,  520),  upon  whose  term  no  limit  was  placed. 
The  Neutrality  Statute  of  1794  ceased  to  be  operative 
March  3,  1799  but  in  the  following  year  by  an  Act 
approved  April  24,  1800  (2  Stat.  L.,  54)  it  was  revived 
and  extended,  this  time,  without  any  limit  to  its  term. 
Until  1818  the  Neutrality  Statute  of  1794  and  the  sup- 
plementary Statute  of  1797  constituted  the  American 
Neutrality  Statutes.  In  1817  a  temporary  Neutrality 
Statute  was  adopted  (3  Stat.  L.,  370),  to  continue  in 
force  for  two  years,  which  was  a  practical  re-enactment 
of  Sections  3  and  4  of  the  Act  of  1794  with  certain  minor 
changes  and  the  addition  of  certain  administrative  fea- 
tures. In  1818,  the  original  Act  of  1794,  the  supple- 
mentary Act  of  1797  and  the  temporary  Act  of  1817  were 
all  codified  into  a  single  statute  (3  Stat.  L.,  447).    Except 


49 


for  a  few  slight  changes  in  phrasing,  the  Act  of  1818 
was  simply  a  codification  of  these  prior  Acts  which  it 
expressly  repealed.  It  is  unnecessary  to  do  more  than 
refer  to  the  later  supplementary  Act  of  1838  (5  Stat. 
L.,  212),  as  that  Act  had  a  life  of  only  two  years  from 
the  date  of  its  approval,  March  10,  1838,  and  simply 
provided  administrative  features  for  the  enforcement 
of  the  Act  of  1818.  Upon  the  adoption  of  the  Eevised 
Statutes  of  the  United  States  on  June  22,  1874,  the 
Neutrality  Act  of  1818  became  Sections  5281  to  5291  in- 
clusive of  the  Revised  Statutes,  forming  the  title 
''Neutrality".  Section  5287,  United  States  Revised 
Statutes,  was  amended  in  1875  (18  Stat.  L.,  320)  to 
supply  an  omission  which  had  occurred  in  incorporating 
the  Act  of  1818  into  the  Revised  Statutes.  Section  5291, 
United  States  Revised  Statutes,  was  amended  in  1877 
(19  Stat.  L.,  252)  by  changing  the  word  ''enlist"  to 
"enlists".  By  the  Act  of  March  4,  1909  (35  Stat.  L., 
1080)  the  "Neutrality"  title  of  the  Revised  Statutes  of 
the  United  States  became  with  only  slight  verbal  changes 
Chapter  2  of  the  Federal  Penal  Code,  entitled  "Offenses 
against  Neutrality";  Section  5284,  United  States  Re- 
vised Statutes,  being  alone  omitted. 

So  far  as  the  offenses  are  concerned,  which  are  defined 
in  the  American  Neutrality  Statutes,  the  changes  made 
in  the  various  codifications  of  1818,  1874  and  1909  are 
very  few.  By  Section  1  of  the  Neutrality  Statute  of 
1794,  a  citizen  was  prohibited  from  accepting  and  exer- 
cising a  commission  to  serve  a  foreign  government.  The 
correlative  Section  in  the  codification  of  1818,  and  in 
the  subsequent  codifications,  limited  this  prohibition  to 
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commissioiis  to  serve  a  foreign  government  against  a 
government  with  whom  the  United  States,  were  at  peace. 
In  describing  a  foreign  government  in  the  Neutrality 
Statute  of  1794  it  was  as  a  "foreign  prince  or  state". 
In  the  codification  of  1818  and  in  the  subsequent  codifi- 
cations this  phrase  was  extended  to  read  "foreign 
prince,  state,  colony,  district,  or  people".  A  similar 
change  was  all  that  was  attempted  by  the  temporary 
Act  of  1817,  so  far  as  it  defined  offenses.  The  only 
important  change  in  the  definition  of  oiEfenses  is  found 
in  the  supplementary  Neutrality  Statute  of  1797.  That 
Act  however  was  modified  and  limited  materially  upon 
becoming  Section  4  of  the  Act  of  1818  and  as  so  modi- 
fied later  became  Section  5284  United  States  Revised 
Statutes  without  further  change.  The  character  of 
these  changes  is  not  pertinent  however  as  they  related 
to  maritime  offenses  and  as  this  Section  5284  of  the 
Revised  Statutes  was  entirely  omitted  from  the  Federal 
Penal  Code  and  was  expressly  repealed  by  it  (Sec. 
341,  Fed.  Pen.  Code).  The  Neutrality  Statute  of  1794, 
therefore,  stands  out  as  the  foundation  of  our  present 
Neutrality  Statute,  which  is  its  copy,  practically  with- 
out change.  A  table  comparing  the  scope  of  the  various 
sections  of  the  successive  American  Neutrality  Statutes 
will  be  found  Appendix  One  of  this  brief.  So  far  as  the 
present  law  defines  offenses  it  is  substantially  the  law 
of  the  Act  of  1794.  This  is  especially  true  of  Section 
10  Fed.  Pen.  C.  A  comparison  of  the  corresponding 
sections  of  the  successive  Neutrality  Acts  upon  which 
10  Fed.  Pen.  C.  is  based   (the  section  involved  in  this 
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case)  will  be  found  in  Appendix  Two  of  this  brief,  from 
which  it  will  appear  that  for  all  purposes  of  this  case 
the  law  of  Section  10  Fed.  Pen.  C.  today  is  as  it  was  in 
1794. 

A  comparison  of  10  Federal  Penal  Code  (Section  2 
of  the  Act  of  1794)  with  the  British  Acts  of  1736  and 
1756  on  which  it  was  modeled  will  show  some  interesting 
differences  and  will  show  what  the  American  section 
does  not  mean : 

The  specific  analysis  which  follows  shows  how  far 
short  the  American  statute  falls  of  following  its  British 
statutory  models,  how  where  the  British  statutes  not 
only  prohibit  "hiring  and  retaining",  but  "procuring" 
as  well,  thus  covering  a  broader  field,  the  American 
statute  has  always  been  limited  to  prohibiting  the  mer- 
cenary acts  of  "hiring  or  retaining"  only.  It  shows 
how  the  later  British  statutes  cover  still  broader  fields 
of  action,  and  how  in  the  various  codifications  of  the 
American  statute  no  progress  has  been  made  and  how 
the  field  of  prohibited  action  in  America  remains  in 
1915  what  it  was  made  in  1794.  It  shows  what  the 
American  statute  does  not  mean,  how  it  does  not  cover 
mere  acts  of  aiding  or  assisting  persons  to  go  abroad 
with  intent  to  enlist  in  foreign  service.  It  shows  what 
the  American  statute  does  mean  and  how  it  is  confined  to 
mercenary  acts  of  hiring  or  retaining  and  that  these 
acts  involve  the  notion  of  a  definite  contract  of  hire, 
with  a  common  intent,  upon  which  the  minds  of  the 
parties  have  met. 
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The  American  Statute 
(Act  of  1794,  Sec.  2;  Act  of 
1818,    Sec.    2;    5282    U.    S. 
Rev.  Stat.,  10  Fed.  Pen.  C.) 
I.     makes  it  unlawful  for  any 
American     citizen     within 
the    territory    or   jurisdic- 
tion of  the  United  States 

(a)  To  enlist; 

(b)  To  enter  himself; 

(e)  To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)  to  enlist ; 

(d)  To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)  to  enter  himself ; 

(e)    


(f) 


(g)  To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)  to  go  beyond  the 
limits   or   jurisdiction   of 
the  United  States  with  in- 
tent to  be  enlisted  or  en- 
tered 
in  the  service  of  any  foreign 
prince,  state,  (etc.)  as  a  soldier 
or  as  a  marine  or  seaman  on 
hoard  of  any  vessel  of  war,  let- 
ter of  marque  or  privateer; 

and 
II.  makes  it  unlawful  for  any 
alien  within  the  territory 
or  jurisdiction  of  the 
United  States  (except  tran- 
sient aliens) 


The  British  Statute  of  1736 

(Act  of  9,  Geo.  II,  c.  30; 

App£ndix  5) 

I.  makes  it  unlawful  for  any 
British  subject  within  the 
Kingdom  of  Great  Britain 
and  Ireland,  or  without 
the  same, 

(a)  To  enlist; 

(b)  To  enter  himself; 

(c)  To  hire  or  retain  a  British 

SUBJECT  with  an  intent  to 
cause  such  person  to  en- 
list; 

(d)  To  hire  or  retain  a  Brit- 
ish SUBJECT  with  an  in- 
tent to  cause  such  person 
to  enter  himself; 

(e)  To  procure  a  British  sub- 

ject to  enlist; 

(f)  To  procure  a  British  sub- 

ject to  enter  himself; 

(g)  To  procure  a  British  sub- 
ject to  go  beyond  the 
seas  or  embark  with  an 
intent  and  in  order  to  be 
enlisted ; 


to  serve  any  foreign  prince, 
state,  (etc.)  as  a  soldier,  with- 
out  leave  or  license  of  His 
Majesty,  (etc.) 

and 
II.  makes  it  unlawful  for  any 
alien  within  the  Kingdom 
of  Great  Britain  and  Ire- 
land, or  without  the  same, 
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(a)  To  enlist; 

(b)  To  enter  himself; 

(c)  To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)  to  enlist ; 

(d)  To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)   to  enter  himself; 


(e) 
(f) 


(g)   To  hire  or  retain  a  citizen 
or  alien  (except  transient 
aliens)   to  go  beyond  the 
limits    or   jurisdiction    of 
the  United  States  with  in- 
tent to  be  enlisted  or  en- 
tered; 
in  the  service  of  any  foreign 
prince,  state,  (etc.)  as  a  soldier 
or  as  a  marine  or  seaman  on 
hoard  of  any  vessel  of  war,  let- 
ter of  marque  or  privateer. 
Note: 

The  transient  aliens  referred 
to  are  those  mentioned  in  18 
Fed.  Pen.  C,  5291  U.  S.  Rev. 
Stat.,  Sec.  2  Act  of  1818,  and 
Sec.  2,  Act  of  1794. 


(a) 

(b) 
(c) 


(d) 

(e) 
(f) 

(g) 


To  hire  or  retain  a  British 
SUBJECT  with  an  intent  to 
cause  such  person  to  en- 
list; 

To  hire  or  retain  a  British 
SUBJECT,   with   an   intent 
to   cause   such   person   to 
enter  himself; 
To  procure  a  British  sub- 
ject to  enlist; 
To  procure  a  British  sub- 
ject to  enter  himself; 
To  procure  a  British  sub- 
ject   to    go    beyond    the 
seas   or   embark   with   an 
intent  and  in  order  to  be 
enlisted ; 


to  serve  any  foreign  prince, 
state,  (etc.)  as  a  soldier  with- 
out leave  or  license  of  His 
Majesty,  (etc.). 


It  will  be  noted  that  where  the  American  statute 
denies  the  right  to  enlist  in  foreign  service  to  all 
persons  (citizens  or  aliens)  the  British  statute  only 
denies  this  right  to  British  subjects;  that  the  American 
statute  prohibits  the  hiring  or  retaining  of  any  person 
(citizen    or   alien)    to    enlist   in    foreign    service    while 
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the  British  statute  only  prohibits  the  hiring  or  retain- 
ing of  British  subjects.  It  will  also  be  noted  that  where 
the  American  statute  prohibits  the  hiring  or  retaining 
of  persons  (citizens  or  aliens)  to  enlist  or  enter  them- 
selves in  foreign  service,  the  British  statute  prohibits 
the  hiring  or  retaining  of  British  subjects  ivith  an  intent 
to  cause  such  subjects  to  enlist  or  enter  themselves  in 
foreign  service.  Again  where  the  American  statute  pro- 
hibits the  hiring  or  retaining  of  persons  (citizens  or 
aliens)  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  or  entered  in 
foreign  service,  the  British  statute  says  nothing  about 
hiring  or  retaining,  but  prohibits  the  procuring  of  Brit- 
ish subjects  to  go  beyond  the  seas  or  embark  with  an 
intent  and  in  order  to  be  enlisted  in  foreign  service. 

With  what  object  did  the  Congress  in  copying  the 
British  statute  modify  its  phraseology  in  the  particulars 
noted  f  It  is  evident  that  the  British  statute  of  9  George 
II  was  passed  to  hold  British  subjects  to  their  true 
allegiance,  just  as  were  the  British  statutes  of  13  Anne 
and  3  James  I,  and  this  is  probably  why  the  otfenses 
defined  had  no  territorial  limit.  It  is  clear  that  the 
American  statute  on  the  other  hand  was  more  con- 
cerned with  the  place  where  the  offense  was  committed 
than  with  the  persons  involved,  and  this  is  why  the 
offenses  defined  had  a  territorial  limit  and  embraced 
all  persons,  aliens  as  well  as  citizens. 

But  why  did  the  Congress  define  the  offense  in  these 
words  ''hires  or  retains  another  person  to  enlist  or  enter 
himself",  when  the  British  statutory  model  used  the 
words  "hire  or  retain  any  person  being  a  subject  with 
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an  intent  to  cause  such  person  to  enlist  or  enter  him- 
self"? There  was  a  purpose  to  be  served  by  omitting 
the  phrase  ''with  an  intent  to  cause  such  person". 

Now  if  A  should  directly  hire  or  retain  B.  to  enlist 
or  enter  himself  in  the  military  service  of  X,  a  foreign 
prince,  it  could  with  exactness  be  said  that  A  had  hired  or 
retained  B  with  an  intent  to  cause  B  to  enlist  or  enter 
himself  in  the  military  service  of  X.  Therefore,  the 
clause  in  the  British  statute  is  as  far  reaching  as  the 
clause  in  the  American  statute.  But  if  it  be  said  that 
A  has  hired  or  retained  B  with  an  intent  to  cause  B 
to  enlist  or  enter  himself  in  the  military  service  of  X, 
a  foreign  prince,  it  does  not  follow  that  the  transaction 
can  be  accurately  characterized  as  a  hiring  or  retaining 
by  A  of  B  to  enlist  or  enter  himself  in  the  military 
service  of  X.  To  illustrate;  suppose  that  in  England 
A  hired  B,  C  and  D  etc.,  to  serve  on  board  a  ship  to 
make  a  trip  to  China,  and  thereafter,  with  these  men 
aboard,  the  ship  started  on  its  way  from  a  port  in 
England  and  sailed  to  Calais  where  a  Confederate  officer 
came  aboard,  broke  out  the  Confederate  flag  over  the 
vessel  and  sought  to  enlist  in  the  Confederate  naval 
service  the  aforesaid  B,  C,  D,  etc.  Suppose  further  that 
A  had  really  hired  these  men  for  the  express  purpose 
of  putting  them  in  this  position,  where  they  could  be 
incited  to  enlist  in  the  Confederate  service.  Clearly 
in  this  supposed  case  A  had  hired  or  retained  B,  C,  D, 
etc.,  with  an  intent  to  cause  them  to  enlist  or  enter  them- 
selves in  the  Confederate  naval  service.  But  in  the 
case  supposed  it  could  not  be  said  that  A  had  hired 
B,  C,  D,  etc.,  to  enlist  or  enter  themselves  in  the  Con- 
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federate  naval  service.  (The  case  supposed  is  that  re- 
ported in  The  Queen  v.  Riimhle,  4  Fost.  *&  Fin.  175,  and 
is  similar  to  that  considered  in  Regina  v.  Corheit,  4  Fost. 
&  Fin.  555,  where  the  prosecutions  were  had  under  the 
later  British  statute  of  1819,  and  sought  in  the  language 
of  that  statute  to  establish  a  causing,  or  attempting 
to  cause,  the  men  to  enlist  in  the  Confederate  service.) 

One  more  point  must  be  noted  about  these  correlative 
clauses  in  the  British  and  American  statutes.  Under 
the  British  statute,  the  party  hiring  need  alone  have 
the  intent  to  cause  the  party  to  enlist  who  was  hired, 
as  for  example  in  the  case  supposed  above.  But  under 
the  American  statute  both  parties  to  the  contract  of 
hiring  must  agree  upon  the  enlistment,  for  obviously,  one 
could  not  be  hired  to  enlist  who  had  not  agreed  to  en- 
list, and  therefore,  the  intent  must  be  common. 

It  is  clear,  therefore,  that  the  British  clause  covers 
all  cases  embraced  in  the  American  clause  and  others 
in  addition.  The  reason  for  the  difference  in  these  two 
clauses  is  apparent.  The  British  statute  was  designed 
to  hold  British  subjects  to  their  true  allegiance.  This 
being  its  object  it  was  immaterial  where  the  subject 
might  be  seduced  from  his  true  allegiance.  The  British 
subject  might  be  hired  in  England,  but  if  the  hiring 
were  had  there  with  an  intent  later  to  cause  him  to  en- 
list abroad  in  the  service  of  a  foreign  prince,  the  offense 
is  complete.  The  British  subject  was  not  only  prohibited 
from  enlisting  in  foreign  service  at  home  or  abroad  but 
no  person  could  seduce  a  British  subject  by  any  contract 
of  hiring  into  a  position  outside  the  realm  where  the 
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intent   of  the  party  hiring  to   cause   him  to   enlist   in 
foreign  service  could  be  attempted  or  consummated. 

So,  too,  the  British  statute  not  only  prohibits  hiring 
or  retaining  a  British  subject  with  an  intent  to  cause 
him  to  enlist  or  enter  himself  in  foreign  service  (a  clause 
which  covers  every  Act  embraced  in  the  American  stat- 
ute and  more  too),  but  goes  still  further  and  prohibits 
any  person  from  procuring  a  British  subject  to  enlist 
or  enter  himself  in  foreign  service.  The  obvious  pur- 
pose of  this  latter  clause  is  to  cover  cases  where  there 
was  no  hiring  or  retaining.  Or,  approaching  the  analysis 
by  another  road,  it  is  evident  that  to  prohibit  one  to 
procure  a  British  subject  to  enlist  in  foreign  service 
would  not  cover  that  case  at  which  the  statute  is  also 
aim.ed  when  it  prohibits  a  person  to  hire  or  retain  a 
British  subject  with  an  intent  to  cause  sucli  person  to 
enlist  in  foreign  service.  It  could  not  be  charged  that 
a  person  had  procured  a  British  subject  to  enlist  in 
foreign  service  until  the  subject  had  actually  enlisted. 
But  it  could  be  charged  that  a  person  had  hired  or  re- 
tained a  British  subject  with  an  intent  to  cause  him  to 
enlist  in  foreign  service,  as  soon  as  the  contract  of  hir- 
ing or  retaining  had  been  entered,  without  regard  to 
the  successful  satisfaction  of  the  intent  with  which  the 
contract  was  made.  Enlistment  is  not  necessary  to 
make  out  the  latter  offense  or  even  necessary  as  evidence 
of  the  intent,  but  it  is  an  essential  feature  of  the  former 
offense. 

The  American  statute  is  concerned  with  the  locality 
where  the  offense  is  committed.  An  American  citizen 
abroad  can  accept  and  exercise  a  commission  or  enlist 
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or  enter  himself  in  foreign  service  at  his  pleasure.  The 
object  of  preserving  American  citizens  to*  their  true  alle- 
giance is  not  the  purpose  of  the  American  statute. 

Its  purpose  is  to  refuse  American  territory  as  the 
base  on  which  contracts  to  hire  or  retain  persons  to 
enlist  or  enter  into  foreign  service  may  be  made.  And, 
while  the  American  statute  prohibits  in  America  the 
hiring  or  retaining  of  any  person  to  enlist  or  enter 
himself  in  foreign  service,  it  does  not  penalize  the  pro- 
curing in  America  of  persons  to  enlist  or  enter  them- 
selves in  foreign  service.  The  offense  of  procuring  a 
subject  to  enlist  found  in  the  British  statute  is  entirely 
omitted  from  the  American  statute.  Why  this  omission? 
It  cannot  have  been  purposeless,  because  ''procure" 
is  not  only  a  term  of  much  wider  import  than  "hire"  or 
** retain",  but  in  the  context  has  quite  a  different  appli- 
cation. 

''Procure"  is  defined  in  the  Century  Dictionary  as 
follows : 

"  (2)  To  bring  about  by  care  and  pains;  effect;  contrive 
and  effect;  induce;  cause:  as,  'He  procured  a  law  to  be 
passed'.  (3)  to  obtain,  as  by  request,  loan,  effort,  labor  or 
purchase;  get;  gain;  come  into  possession  of." 

The  other  definitions  given  are  obsolete. 

Thus,  if  one  were  to  hire  or  retain  a  legislator  to 
pass  a  law  he  would  be  guilty  of  a  moral  wrong  if  not 
of  a  legal  offense,  but  if  by  a  mere  request  he  pro- 
cured a  legislator  to  pass  a  law  he  would  be  guilty  of 
neither  legal  nor  moral  wrong.  The  one  who  hired  or 
retained  the  legislator  to  pass  a  law  might  be  said  to 
have  procured  him  to  do  so,  but  one  who  had  procured 
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a  legislator  to  pass  a  law  could  not  be  said  in  every 
such  case  to  have  hired  or  retained  him  to  do  so.  So 
where  the  purpose  was  to  prevent  British  subjects  from 
being  drawn  from  their  true  allegiance,  obviously  the 
statute  purposed  to  prohibit  every  means  which  might 
be  used  for  that  object.  But  the  American  statute, 
having  a  different  purpose,  the  American  Government 
being  concerned  with  prohibiting  certain  conduct  on  its 
territory  which  it  deemed  oifensive,  being  indifferent 
to  those  people  on  its  shores,  be  they  citizens  or  aliens, 
who  might  go  abroad  for  the  purpose  of  enlisting  in 
foreign  service,  concluded  to  prohibit  only  the  mercen- 
ary act  of  hiring  or  retaining  on  American  soil.  By  the 
passage  of  this  law  the  Congress  in  effect  said  to  the 
people  of  America;  "You  cannot  in  America  enlist  or 
enter  yourselves  to  serve  a  foreign  prince,  nevertheless 
you  can  in  America  procure  any  person  to  enlist  or 
enter  himself  for  foreign  service  by  any  means  short 
of  hiring  or  retaining  him  to  do  so,  but  the  use  of  any 
mercenary  means  such  as  hiring  or  retaining  here  is 
denied  to  you." 

The  giving  of  bounties  as  an  inducement  to  enlist- 
ment is  no  uncommon  custom.  In  ''The  British  Army 
of  Today",  Capt.  A.  H.  Atteridge  says,  referring  to  the 
army  as  it  was  known  in  the  18th  Century : 

"Recruits  were  obtained  by  sending  out  officers  and  ser- 
geants to  enlist  them,  and  a  bounty  was  generally  offered 
both  to  the  recruit  and  to  any  of  his  friends  who  could  bring 
him  in,  the  sum  thus  paid  varying  according  to  the  need  of 
men  and  the  state  of  the  recruiting  market.  The  recruiting 
sergeant  beating  his  drum  in  the  country  town,  treating  the 
rustics  freely  to  drink,  telling  them  of  the  glories  of  war, 
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and  finally  half  persuading,  half  juggling  them  into  taking 
the  king's  shilling,  is  a  familiar  figure  in  our  older  novels 
and  dramas"  (page  13). 

Referring   to   the   time   when   Great   Britain   was   at 

war   with   France,   the   time   when   the   first   American 

Neutrality  Statute  was  passed,  he  says: 

"It  is  no  wonder  that  to  provide  a  sufficient  number  of 
regulars  Government  had  to  offer  bounties  which  at  last 
rose  to  £30  a  head,  and  even  then  there  was  a  deficiency 
which  was  once  more  met  by  hiring  German  mercenaries" 
(page  18). 

Again,  writing  of  the  War  of  the  Crimea,  he  says: 

"But  once  more  recourse  had  to  be  had  to  the  system  of 
paying  large  bounties  for  enlistment"  (page  24). 

Bounties  were  also  liberally  used  in  the  American 
Revolutionary  War,  being  given  both  by  the  Conti- 
nental Congress  and  by  the  Colonies  (see  Upton's  Mili- 
tary Policy  of  the  United  States,  pp.  21,  22).  The  Con- 
tinental bounty  of  $20.00  was  increased  by  some  of  the 
colonies  in  1777  until  it  reached  $86.66  (ibid  28).  In 
1778  the  Continental  bounty  was  increased  to  $30.00 
(ibid  35).  In  1779  the  Continental  bounty  became 
$200.00  (ibid  p.  40),  and  Virginia's  bounty  reached 
$750.00  (ibid  41).  Bounties  were  given  by  towns  and 
by  individuals  (ibid  41).  In  1780  New  Jersey's  bounty 
in  excess  of  the  Continental  bounty  reached  $1000.00 
(ibid  48).  Bounties  were  also  used  in  the  war  with 
Great  Britain  in  1812-1814  by  the  Congress  and  by  the 
States  (ibid  107;  122).  So  too  bounties  were  used  dur- 
ing the  Mexican  War  (ibid  pp.  205,  206).    And  we  are 
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familiar  with   the   bounties   given   recruits   during   the 
American  Civil  War. 

This  method  of  recruiting  was  doubtless  in  mind 
when  the  Congress  prohibited  hiring  and  retaining. 
Being  familiar  with  the  necessity  of  offering  bounties 
to  secure  soldiers  for  our  own  wars,  the  Congress  may 
have  believed  that  without  bounties,  that  is  without  a 
pecuniarily  attractive  contract  of  hire,  men  would  not 
be  lured  into  foreign  service  in  large  enough  numbers 
to  prove  seriously  embarrassing  to  our  neutrality.  En- 
listment or  entry  into  foreign  service  on  American  soil 
was  prohibited,  but  acts  which  fell  short  of  actual 
enlistment  or  entry  in  foreign  service,  acts  which  looked 
only  to  subsequent  actual  enlistments  were  prohibited 
only  when  accomplished  by  hiring  or  retaining.  As  to 
conduct  short  of  this,  the  Congress  was  indifferent.  So 
long  as  actual  enlistment  was  prohibited,  conduct  aiding 
or  encouraging  the  recruitment  of  foreign  service  which 
did  not  take  the  mercenary  form  of  hiring  or  retaining, 
was  not  likely  to  cause  any  international  difficulty  to 
the  United  States;  and  this  was  consistent  with  the 
position  assumed  in  passing  a  statute  which  left  the 
individual  abroad  free  to  enlist  in  foreign  service,  and 
the  individual  at  home  free  to  go  abroad  with  intent 
to  be  so  enlisted.  Such  freedom  was  to  be  expected  of 
a  nation  whose  growth  was  developed  by  the  arrival  of 
people  from  Europe  on  its  shores  who  expatriated  them- 
selves to  become  Americans,  and  which,  therefore,  rec- 
ognized that  its  own  citizens  had  an  equal  right  of 
expatriation. 
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Thus  Jefferson  referring  to  this  right  of  expatriation 

said  in  1793 : 

''Our  citizens  are  certainly  free  to  divest  themselves  of 
that  character  by  emigration  and  other  acts  manifesting 
their  intention,  and  may  then  become  subjects  of  another 
power,  and  free  to  do  whatever  the  subjects  of  that  power 
may  do." 

4  Jefferson's  Works,  (Washing-ton's  Ed.)  37. 

And  Webster  said  in  1842: 

'  *  The  Government  of  the  United  States  does  not  maintain, 
and  never  has  maintained,  the  doctrine  of  the  perpetuity  of 
natural  allegiance." 

6     Webster's     Works,     454;     12     Writings     and 

Speeches  of  Daniel  Webster,  128. 

And  the  Congress  in  1868  declared  that 

"the  right  of  expatriation  is  a  natural  and  inherent  right 
of  all  people". 

15  U.  S.  Stat.  L.,  223;  U.  S.  Rev.  Stat.,  1999. 

But  whatever  be  the  explanation,  the  fact  is  that  the 
British  statute,  which  prohibited  hiring  and  retaining  in 
terms  of  wider  scope  than  the  corresponding  terms  in 
the  American  statute,  went  further,  and  by  making  it 
an  offense,  to  procure  British  subjects  to  enlist  or  enter 
themselves  in  foreign  service,  prohibited  acts,  from 
which  all  hiring  and  retaining  might  be  absent,  and, 
thus  covered  a  group  of  actions,  which  the  American 
statute  ignored,  as  of  no  concern,  and  made  lawful,  by 
its  failure  to  penalize  them. 

We  now  come  to  that  particular  clause  in  the  Amer- 
ican statute  with  which  we  are  immediately  concerned 
in  the  case  at  bar. 
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The  American  statute  of  1794  made  it  unlawful  for 
any  person  within  the  territory  or  jurisdiction  of  the 
United  States  to  hire  or  retain  a  citizen  or  alien  (except 
transient  aliens)  to  go  beyond  the  limits  or  jurisdiction 
of  the  United  States  with  intent  to  be  enlisted  or 
entered  in  foreign,  service. 

The  British  statute  of  1736  made  it  unlawful  for  any 
person  to  procure  a  British  subject  to  go  beyond  the 
seas  or  embark,  with  an  intent  and  in  order  to  be  en- 
listed in  foreign  service  without  leave  or  license  of  His 
Majesty. 

Note,  that  while  the  British  statute  prohibited  any 
person, 

1.  To  procure  a  British  subject  to  enlist  or  enter 
himself  in  foreign  service,  and 

2.  To  hire  or  retain  a  British  subject  with  an  intent 
to  cause  such  person  to  enlist  or  enter  himself  in  foreign 
service ; 

when  it  is  addressed  to  conduct  involved  in  leaving  the 
realm,  it  only  prohibited  any  person, 

3.  To  procure  a  British  subject  to  go  beyond  the 
seas  or  embark  with  an  intent  and  in  order  to  be  enlisted 
in  foreign  service, 

and  contained  no  express  prohibition  against  hiring  or 
retaining  a  British  subject  to  go  beyond  the  seas  and 
embark  with  an  intent  and  in  order  to  be  enlisted  in 
foreign  service. 

Why  is  there  no  reference  to  hiring  or  retaining  in 
this  clause  of  the  British  statute?  We  submit  the  ex- 
planation which  follows: 
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If  A  hired  or  retained  B  to  go  beyond  the  seas  or 
embark  with  an  intent  and  in  order  to  be  enlisted  in 
foreign  service,  it  could  properly  be  charged  against 
A  that  he  had  hired  or  retained  B  with  an  intent  to 
cause  B  to  enlist  in  foreign  service.  When  questions 
of  leaving  the  realm  are  concerned,  therefore,  it  was 
unnecessary  to  prohibit  a  hiring  or  retaining,  as  the 
general  prohibition  was  broad  enough  to  include  it.  But 
if  A  merely  successfully  requested  or  persuaded  B  to 
go  beyond  the  seas  or  embark  with  an  intent  and  in 
order  to  enlist  in  foreign  service,  it  could  not  be  charged 
against  him  that  he  had  hired  or  retained  B  with  an 
intent  to  cause  B  to  enlist  in  foreign  service,  because  a 
mere  request  or  persuasion  falls  short  of  a  hiring  or 
retaining;  nor,  unless  B  actually  enlisted,  could  it  be 
charged  that  A  had  procured  B  to  enlist  in  foreign 
service.  Therefore,  to  cover  the  cases  of  successful 
request  or  persuasion  the  statute  made  it  unlawful  for 
any  person  to  procure  a  British  subject  to  go  beyond 
the  seas  or  embark  with  an  intent  and  in  order  to  enlist 
in  foreign  service.  This  offense  was  completed  when 
the  British  subject  went  beyond  the  seas  or  even 
embarked  with  the  intent  and  in  order  to  enlist  in 
foreign  service,  and  whether  he  actually  so  enlisted  or 
not,  was  immaterial. 

It  is  obvious  that  by  using  the  word  "procure"  in 
this  clause  the  British  statute  covered  a  number  of 
cases  that  would  not  fall  under  the  ban,  were  the  words 
"hire  or  retain"  used  instead,  for  "procure"  covers 
every  case  of  "causing"  or  "inducing",  by  whatsoever 
means.    But  while  this  is  true,  it  is  equally  obvious  that 
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cases  might  occur  that  could  neither  be  classified  as 
"hiring  or  retaining"  nor,  under  the  broader  term, 
''procuring".  If  a  beggar  asks  money  of  a  citizen  for 
a  cup  of  coffee,  and  the  citizen  yields  to  the  request,  he 
has  to  that  extent  aided  and  assisted  the  beggar,  but 
it  could  not  be  said  that  the  citizen  had  ''hired  or 
retained"  the  beggar  to  drink  a  cup  of  coffee,  or  that 
he  had  "procured"  him  to  do  so,  even  if  the  beggar 
actually  drank  the  coffee.  And  this  is  so  because 
' '  procure ' '  implies  not  only  a  causal  relation,  but  a  fixed 
purpose  on  the  part  of  the  actor.  Literally,  "procure" 
means  "To  take  care  of,  manage"  (Skeat's  Etymo- 
logical Dictionary);  or,  as  expressed  in  Crabh's  Syno- 
nyms, "To  procure  *  *  *  is  to  get  the  thing  wanted 
or  sought  for".  So  Eoget  in  his  Thesaurus  (615)  lists 
"procure"  under  "Causes  of  Volition",  and  groups  it 
as  follows:  "Persuade;  prevail — with, — upon;  procure, 
enlist,  engage;  invite,  court".  "Procure,"  therefore, 
denotes  conduct  more  active  and  more  concerned  than 
a  mere  aid  or  assistance. 

Under  the  British  statute,  therefore,  if  A  merely 
aided  or  assisted  B  to  go  beyond  the  seas  or  embark 
with  an  intent  to  be  enlisted  in  foreign  service,  it  could 
not  be  charged  that  A  had  hired  or  retained  B  with  an 
intent  to  cause  B  to  enlist  or  enter  himself  in  foreign 
service,  because  there  was  no  contract  of  hire;  neither 
could  it  be  charged  that  A  had  procured  B  to  go  beyond 
the  seas  or  embark  with  an  intent  to  be  enlisted  in 
foreign  service,  because  A's  conduct  was  in  no  way 
the  exciting  cause  of  B's  act,  it  was  in  no  way  the  occa- 
sion of  volition  on  B's  part.    But  under  the  British  law 
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if  as  a  result  of  A's  assistance  B  succeeded  in  getting 
away  and  actually  enlisted  in  foreign  service,  then  A 
could  be  charged  with  aiding  and  abetting  in  the  com- 
mission of  a  crime  because  the  statute  made  B's  enlist- 
ment a  penal  offense. 

The  British  statute  of  9  Geo.  II,  c.  30  (1736)  was 
well  known  to  the  American  Bar  in  1794.  It  was  printed 
in  Hale's  Pleas  of  the  Crown,  then  the  only  book  on 
criminal  law  in  America.  The  American  statute  of  1794, 
so  far  as  Section  2  thereof  (now  10  Federal  Penal  Code) 
is  concerned,  bears  its  own  internal  evidence  of  having 
been  copied  from  the  British  model.  The  British  statute 
of  29  Geo.  II,  c.  17  (1756)  was  also  well  known  and 
Section  1  thereof,  referring  to  foreign  commissions,  was 
the  model  on  which  Section  1  of  the  American  Act  of 
1794  was  built.  The  conclusion  that  the  differences 
between  the  British  and  American  statutes  found  in 
their  respective  phraseology  were  deliberate,  cannot  be 
avoided. 

Under  the  British  law,  Statutes  of  1736  and  1756,  as 
it  was  known  to  the  Congress  in  1794,  no  person 

1.  Could  procure  a  British  subject  to  go  beyond  the 
seas  or  embark  with  an  intent  amd  in  order  to  be  enlisted 
in  foreign  service  (9  Geo.  II,  c.  30),  or, 

2.  Could  hire,  retain,  engage  or  procure  a  British 
SUBJECT  to  agree  to  go  beyond  the  seas  or  embark  with 
the  intent  referred  to  (29  Geo.  II,  c.  17). 

The  American  Congress  in  1794  contented  itself  with 
providing  that  no  person 
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1.  Could  hire  or  retain  another  person  to  go  beyond 
:h.e  limits  or  jurisdiction  of  the  United  States  with  intent 
to  be  enlisted  or  entered  in  foreign  service  (Act  1794, 
5ec.  2). 

The  procuring  to  go,  found  in  the  British  statute  of 
L736  was  rejected  entirely  in  the  American  statute 
>f  1794  (and  in  all  subsequent  statutes).  A  closer 
nodel  is  found  in  the  British  statute  of  1756.  Where 
;he  American  copy  of  1794  (and  subsequent  American 
statutes)  declared  of  hiring  or  retaining  a  person 
;o  go,  the  British  model  of  1756  prohibited  hir- 
ng,  retaining,  engaging  or  procuring  a  Brit- 
sh  subject  to  agree  to  go.  Now  the  phrase 
*to  hire,  retain  or  engage  one  to  agree  to  go"  is 
;he  exact  counterpart  in  every  particular  of  the  shorter 
Dhrase  "to  hire,  retain  or  engage  one  to  go".  The 
)ne  is  as  broad  as  the  other.  Were  it  not  for  the 
^^ord  ''procure"  in  the  British  statute  of  1756,  the  other 
vords  ''to  agree"  would  have  been  unnecessary.  For 
vhether  the  party  hired  actually  goes  or  not,  if  A  has 
lired  B  to  agree  to  go  he  has  hired  him  to  go.  But  A 
tannot  be  said  to  have  procured  B  to  go,  unless  B 
ictually  goes.  But  to  charge  A  with  having  procured 
3  to  agree  to  go,  it  is  immaterial  whether  B  went  or 
lot,  so  long  as  he  actually  agreed  to  go.  The  omission 
)f  "engage"  from  the  American  statute  is  not  par- 
icularly  significant,  as  its  connotation  is  closely  allied 
0  that  of  "hire"  and  "retain",  though  "engage" 
mplies  a  less  binding  obligation  than  "hire"  or 
'retain".  But  the  omission  from  the  American  statute 
)f   such   a   word   as   "procure"   with   its   much   wider 
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scope  and  significance  than  ''hire  or  retain",  indicates 
a  deliberate  legislative  intent,  the  morg  striking  as  it 
was  formed  with  a  model  before  the  Congress  which 
contained  the  word  omitted. 

Had  the  American  Congress  desired  not  only  to  pro- 
hibit the  hiring  or  retaining  of  men  to  go  abroad  with 
the  intent  to  be  enlisted,  but  had  desired  to  go  further 
and  prohibit  other  acts  in  connection  with  the  going 
of  men  abroad  for  foreign  enlistment,  they  could  easily 
have  accomplished  the  further  purpose  by  adopting 
the  phraseology  of  the  British  statutes.  Had  they 
desired  to  cover  acts  of  aid  or  assistance  they  could 
have  done  so  by  adding  the  words  found  in  Section  13 
of  the  Federal  Penal  Code  (Section  5,  Act  of  1794; 
Section  6,  Act  of  1818;  5286  U.  S.  Revised  Statutes) 
to  the  words  found  in  Section  10  of  the  Federal  Penal 
Code  (Sec.  2,  Act  of  1794;  Sec.  2,  Act  of  1818;  5282 
U.  S.  Revised  Statutes).  Section  13  of  the  Federal 
Penal  Code  reads: 

''Whoever  within  the  territory  or  jurisdiction  of  the 
United  States  begins  or  sets  on  foot  or  provides  or  prepares 
the  means  for  any  military  expedition  or  enterprise  to  be 
carried  on  from  thence  against  the  territory,  etc.,  of  any 
foreign  prince,  etc," 

By  including  the  words,  underlined  in  Section  13,  in 
an  appropriate  position  in  Section  10,  that  section  would 
then  read: 

"Whoever,  etc.,  hires  or  retains  or  provides  or  pre- 
pares the  means  for  another  person  to  enlist  or  enter  him- 
self or  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  or  entered  in  the 
service  of  any  foreign  prince,  etc." 
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But  the  omission  of  such  words  as  "provides  or  pre- 
)ares  the  means  for"  from  Section  10  of  the  Federal 
i^enal  Code,  and  the  omission  therefrom  of  such  words 
IS  are  found  in  the  British  statutes,  plainly  indicates 
hat  mere  acts  of  aid  or  assistance,  request,  urging  or 
)ersuading,  were  not  intended  to  be  penalized  by  the 
Congress. 

Having  no  intention  of  saying  to  individuals  in 
America  as  the  British  Parliament  had  said  to  British 
lubjects  in  the  British  dominions,  that  they  were  not 
'ree  to  leave  the  country  at  any  time  and  enter  into 
'oreign  service  (provided  they  did  not  go  in  the  form 
)f  a  military  expedition),  the  Congress  in  1794  was 
juite  satisfied  to  view  with  inditference  any  who  might 
lid,  assist,  request  or  even  persuade  citizens  or  aliens 
;o  go  abroad  with  intent  to  be  enlisted  in  foreign 
service,  provided  there  was  no  hiring  or  retaining  of 
;hem  to  do  so.  As  the  individual  who  went  from  America 
;vith  intent  to  be  enlisted  in  foreign  service  was  guilty 
)f  no  crime,  the  person  there  who  aided  or  assisted  him 
jO  do  so  was  not  aiding  or  abetting  the  commission  of 
my  crime.  Those  who  of  their  own  volition  wished  to 
eave  America  and  go  abroad  for  foreign  service  were 
free  to  do  so,  and  it  was  no  offense  in  America  to  help 
them.  It  was  only  when  the  arts  of  seduction  were 
practiced  by  "hiring  or  retaining"  the  persons  con- 
3emed  that  the  conduct  became  offensive  to  the  Federal 
Government  and  appeared  to  it  serious  or  likely  to 
involve  its  neutrality. 

And  notwithstanding  the  continuing  efforts  to  pre- 
serve   neutrality,    first     between     the     parties    to    the 
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European  war  at  the  close  of  the  Eighteenth  Century, 
and  afterwards  between  Spain  and  Portugal  and  their 
revolting  colonies  in  the  early  part  of  the  Nineteenth 
Century,  we  find  that  the  Congress  in  1818  codified  our 
neutrality  statutes  into  one  act  without  redefining  former 
offenses  or  adding  any  new  offenses  thereto.  Perhaps 
the  gross  violation  of  American  neutrality  rights  by 
France,  which  resulted  in  the  abrogation  of  all  treaties 
with  France  in  1798  (1  Stats,  at  L.  578)  and  in  the 
French  naval  war  at  the  close  of  the  Eighteenth  Century, 
and  the  violation  of  American  neutrality  rights  on  the 
sea  by  Great  Britain  which  culminated  in  the  war  with 
that  country  of  1812,  may  have  persuaded  the  Congress 
'of  1818  that  the  time  was  not  propitious  for  the  Amer- 
ican Government  to  assume  any  further  obligations  on 
behalf  of  neutrality. 

In  1819  Great  Britain  passed  a  new  Foreign  Enlist- 
ment Act,  avowedly  modeled  on  the  American  statute 
of  1818  and  enacted  for  the  expressed  purpose  of  better 
enabling  Great  Britain  to  preser\^e  her  own  peace  and 
welfare.  In  the  light  of  the  differences  which  developed 
between  the  American  statute  of  1794  (preserved  by  the 
Act  of  1818)  and  the  British  models  of  1736  and  1756, 
it  will  be  instructive  to  note  the  differences  developed 
between  the  British  Act  of  1819  and  its  American  model 
of  1818.  The  British  Act  of  1819  (59  Geo.  Ill,  c.  69; 
Appendix  Seven),  first  expressly  repealed  the  former 
British  statutes  of  1736  and  1756.  With  great  elab- 
oration it  prohibited  natural-bom  British  subjects  to 
take  or  accept  or  to  agree  to  take  or  accept  foreign 
military    commissions,    or    otherwise    to    enter    foreign 
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nilitary  or  naval  service  as  commissioned  or  non-com- 
nissioned  officers,  or  to  enlist  or  enter  themselves,  or  to 
igree  to  enlist  or  enter  themselves  in  foreign  military- 
service  as  soldiers,  sailors  or  marines,  or  to  engage,  con- 
:ract  or  agree  to  go,  or  to  go  to  any  foreign  country 
f^ith  an  intent  or  in  order  to  enlist  or  enter  themselves 
:o  serve  in  any  foreign  service  as  officers,  soldiers, 
sailors,  or  marines,  etc.,  etc.,  without  leave  or  license 
^f  His  Majesty.  This  statute  then  continued  to  pro- 
libit  any  person  within  His  Majesty's  dominions,  or  in 
any  place  belonging  to  or  subject  to  His  Majesty,  to 
lire,  retain,  engage  or  procure,  or  to  attempt  or  en- 
deavor to  hire,  retain,  engage  or  procure  any  peksokt  to 
snlist  or  to  enter  or  engage  to  enlist,  or  to  serve  or  to 
be  employed  in  foreign  service  as  an  officer,  soldier, 
?ailor  or  marine  in  land  or  sea  service,  or  to  go  or  to 
agree  to  go  or  embark  from  any  part  of  His  Majesty's 
dominions  for  the  purpose  or  with  intent  to  be  so  en- 
listed, entered,  engaged  or  employed  as  aforesaid.  Thus, 
where  the  American  statute  of  1818  prohibited  (as  the 
Federal  Penal  Code  still  prohibits)  any  person: 

1.  To  hire  or  re^am.  another  person  to  go  beyond 
the  limits  or  jurisdiction  of  the  United  States  with 
intent  to  be  enlisted  or  entered  in  foreign  service ; 

The  British  statute  of  1819  not  only  prohibited  any 
person  r 

1.  To  hire  or  retain  another  person  to  go  or  embark 
from  any  part  of  His  Majesty's  dominions  for  the  pur- 
pose or  with  intent  to  be  enlisted  in  foreign  service ; 
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but  the  British  Act  of  1819  went  beyond  this  clause 
corresponding  to  the  similar  clause  of  the  American 
statute  and  also  prohibited  any  person: 

2.  To  engage  another  person  to  go  or  embark  from 
any  part  of  His  Majesty's  dominions  for  the  purpose 
or  with  intent  to  be  enlisted  as  aforesaid; 

3.  To  procure  any  jperson  to  go  or  embark  as  afore- 
said; 

4.  To  attempt  or  endeavor  to  hire,  retain,  engage  or 
procure  any  person  to  go  or  embark  as  aforesaid; 

5.  To  hire  or  retain  any  person  to  agree  to  go  or 
embark  as  aforesaid; 

6.  To  engage  any  person  to  agree  to  go  or  embark 
as  aforesaid; 

7.  To  procure  any  person  to  agree  to  go  or  embark 
as  aforesaid;  and 

8.  To  attempt  or  endeavor  to>  hire,  retavti,  engage 
or  procure  any  person  to  agree  to  go  or  embark  as 
aforesaid. 

'  It  is  obvious  from  the  foregoing  analysis  that  the 
British  Parliament  in  1819  was  not  satisfied  with  merely 
prohibiting  a  ''hiring  or  retaining"  as  the  American 
Congress  had  done  in  1794  and  in  1818,  and  that  the 
British  Parliament  still  appreciated  the  added  sig- 
nificance and  importance  of  prohibiting  procuring  as 
well. 

In  1870  Great  Britain  adopted  a  new  Foreign  Enlist- 
ment Act  (33  and  34  Vict.,  c.  90;  Appendix  Eight).  This 
Act  repealed  the  old  Act  of  1819.     This  Act  following 


73 


le  general  purport  of  all  the  preceding  Acts,  prohibits 
ritish  SUBJECTS  from  accepting  any  commissions  or  en- 
agements  in  foreign  military  or  naval  service  in  a 
)untry  at  war  with  a  friendly  State,  or  agreeing  to  do 
},  without  His  Majesty's  license,  and  prohibits  British 
JBJECTS  from  quitting  or  going  on  board  any  ship  with 
le  view  of  quitting  His  Majesty's  dominions,  with 
itent  to  accept  any  commission  or  engagement  in  such 
)reign  military  or  naval  service.  The  Act  also  pro- 
ibits  any  person  within  His  Majesty's  dominions: 

1.  To  induce,  without  His  Majesty's  license,  any 
ther  Peeson  to  accept  or  agree  to  accept  any  commis- 
on  or  engagement  in  the  military  or  naval  service  of 
ay  foreign  State  at  war  with  a  friendly  State  (See- 
on  IV) ; 

2.  To  induce,  without  His  Majesty's  license,  any 
ther  Person  to  quit,  or  to  go  on  board  any  ship  with 

view  of  quitting  His  Majesty's  dominions,  with  intent 
)  accept  any  commission  or  engagement  in  the  military 
r  naval  service  of  any  such  foreign  State  (Section  V) ; 

3.  To  induce  any  other  person  to  quit  His  Majesty's 
ominions  or  to  embark  on  any  ship  within  His  Ma- 
jsty's  dominions  under  a  misrepresentation  or  false  rep- 
Bsentation  of  the  service  in  which  such  person  is  to  be 
Qgaged,  with  intent  or  in  order  that  such  person  may 
ccept  or  agree  to  accept  any  commission  or  engage- 
lent  as  aforesaid  (Section  VI),  and  prohibits, 

4.  The  master  or  owner  of  any  ship  without  His 
lajesty's  license  knowingly  either  to  take  on  board, 
ngage  to  take  on  board,  or  have  on  board  such  ship 
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within   His   Majesty's   dominions   any. persons   therein 
described   as  illegally   enlisted  persons    (Section   VII). 

In  this  British  Act  of  1870  we  note  the  complete 
absence  of  all  such  words  as  ''hire,  retain,  engage  or 
procure"  and  we  see  introduced  as  a  substitute  a  new 
term,  ''induces".  "Induce",  like  "procure",  is  a  word 
of  far  wider  scope  than  "hire"  or  "retain".  And  yet, 
notwithstanding  the  examcle  set  by  the  British  Act  of 
1870,  in  spite  of  the  attention  to  the  subject  which  must 
have  been  directed  to  the  duties  of  neutrals,  particularly 
las  to  recruitment,  insisted  upon  and  agreed  to  by  our 
iGovemment  in  the  Treaty  of  Washington  in  1871  relat- 
ing to  the  Alabama  claims,  in  the  revision  of  our 
statutes  less  than  three  years  later  the  Neutrality  Act 
of  1818  became  in  1874  Sections  5281  to  5291,  inclusive, 
of  the  United  States  Eevised  Statutes,  with  no  attempt 
made  to  add  to  or  change  the  offenses  therein  referred 
to  or  to  modify  their  definition. 

This  review  of  the  history  of  English  and  American 
legislation  does  suggest  some  pertinent  reflections.  It 
must,  we  submit,  be  obvious  that  the  act  of  foreign 
enlistment  has  never  been  considered  as  an  act  evil 
\by  reason  of  its  intrinsic  nature;  and  that  it  has  been 
consistently  treated  as  an  act  objectionable  only  in  con- 
sequence of  its  being  forbidden  by  statute,  but  which 
would  cease  to  be  objectionable  upon  a  repeal  of  the 
statute.  In  the  next  place,  these  statutes  contem- 
plate the  establishment  of  contractual  relations  be- 
tween the  parties  concerned;  they  look  to  the  forma- 
tion of  an  engagement,  and  the  consent  of  the  parties 
thereto;  and  they  postulate  a  meeting  of  the  minds  of 
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the  parties  upon  the  matter  of  the  foreign  enlistment,— 
it  would  be  an  ultimate  absurdity,  resulting  in  nothing, 
if  there  were  not  this  agreement  and  meeting  of  minds 
between  the  parties.  Moreover,  all  of  these  statutes 
presuppose  an  antecedent  right  to  seek  military  service 
where  and  how  one  pleased ;  the  very  fact  of  their  enact- 
ment establishes  this;  and  if  that  antecedent  right  had 
not  existed  and  been  recognized,  there  would  have  been 
no  occasion  for  these  statutes.  None  of  these  statutes 
were  inspired  by  any  definitely  formulated  theory  of 
neutrality;  they  were,  as  a  rule,  temporary  in  time  and 
restricted  in  scope;  they  were  principally  occasioned  by 
and  served  a  temporary  purpose ;  and  the  most  that  can 
be  said  for  them  is  that  they  merely  imposed  more  or 
less  qualified  restrictions  upon  the  conceded  antecedent 
right  to  seek  military  service  where  one  pleased.  Of 
course,  these  statutes  created  no  international  offense, 
but  purely  a  municipal  one;  and  this  municipal  offense 
is  not  to  be  treated  otherwise  or  differently  from  any 
ordinary  municipal  offense.  Nor,  in  the  administration 
of  these  municipal  statutes  in  this  country,  can  it  make, 
to  any  well  regulated  mind,  the  remotest  difference 
because  the  prosecutor  happens  to  be  the  United  States ; 
for  the  United  States 

"must  have  its  rights  determined  by  the  same  principles 
applicable  to  other  litigants  *  *  *  In  no  country  governed 
by  law  could  the  right  of  the  sovereign  and  the  subject  be 
determined  by  diverse  principles"; 

State  V.  Snider,  m  Tex.  687;  18  S.  W.  106,  109, 
110,  collecting  authorities. 
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and  as  observed  by  Mr.  Justice  Miller,  in  discussing  in 

the  Lee  case,  infra,  certain  contrasts  between  the  British 

system  and  our  own: 

"Under  our  system  the  people,  who  are  there  called  sub- 
jects, are  the  sovereign.  Their  rights,  whether  collective  or 
individual,  are  not  bound  to  give  way  to  a  sentiment  of 
loyalty  to  the  person  of  a  monarch.  The  citizen  here  knows 
no  person,  however  near  to  those  in  power  or  however  pow- 
erful himself,  to  whom  he  need  yield  the  rights  which  the 
law  secures  to  him  when  it  is  well  administered.  When  he, 
in  one  of  the  courts  of  competent  jurisdiction,  has  estab- 
lished his  right  to  property,  there  is  no  reason  why  defer- 
ence to  any  person,  natural  or  artificial,  not  even  the  United 
States,  should  prevent  him  from  using  the  means  which  the 
law  gives  him,  for  the  protection  and  enforcement  of  that 
right"  (1  U.  S.  Sup.  Ct.  R.  251). 

And  as  supporting  the  view  that,  particularly  in  a 
criminal  cause,  no  intendments  are  to  be  indulged  in 
favor  of  the  Government,  but  it  is  to  be  treated  pre- 
cisely the  same — no  better,  no  worse, — than  any  other 
ordinary  litigant,  see: 

V.  S.  V.  McDaniei,  32  U.  S.  (7  Pet.)  1; 
Mitchel  V.  U.  S.,  84  id.  (9  Pet.)  711; 
Brent  v.  Bank,  35  id.  (10  Pet.)  615; 
The  Siren,  74  id.  (7  Wall.)  159; 
The  Floyd  Acceptances,  74  id.  675; 
U.  S.  V.  Smith,  94  id.  217; 
U.  S.  V.  Lee,  106  id.  196; 
U.  S.  V.  Beebee,  127  id.  338; 
Moses  V.  U.  S.,  116  Fed.  526,  529; 
U.  S.  V.  Stinson,  125  id.  907 ; 
Shannon  v.  U.  S.,  160  id.  870,  876; 
State  V.  Snider,  66  Tex.  687. 
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And  that  in  this  investigation,  we  are  not  concerned 

with  the  political  consequences  of  a  correct  decision,  or 

with  any  dissatisfaction  which  such  decision  may  create 

in  any  quarter  whatever,  the  following  passage   from 

the  opinion  of  Pollock,  C.  B.,  in  Attorney  General  v. 

Sillem,  2  Hurl.  «&  Colt.  429,  510-11,  may  not  inaptly  be 

referred  to: 

''So,  also,  I  think  that  we  have  nothing  to  do  with  the 
political  consequences  of  our  decision  or  the  dissatisfaction 
which  it  may  create  in  any  quarter  anywhere,  and  I  can- 
not help  expressing  my  regret  not  unmixed  with  some  sur- 
prise, that  the  learned  Attorney-General  has  more  than 
once  adverted  to  the  consequences  that  may  arise  from  our 
holding  that  what  the  defendants  have  done  is  not  contrary 
to  our  municipal  law.  That  it  is  not  contrary  to  the  law  of 
nations  he  has  distinctly  stated,  and  indeed  made  it  the 
subject  of  an  argument  {in  another  place,  as  I  think  they 
call  it),  'that  other  countries  have  no  right  to  complain  of  it 
as  a  violation  of  the  law  of  nations'.  On  the  first  day  of 
his  argument,  he  pointed  out  how  the  supply  of  ships  would 
work  practically  between  a  powerful  country  and  a  weak 
one,  and  he  imagined  (I  am  quoting  his  very  words)  'this 
country  at  war  with  France,  and  the  dockyards  in  Sweden 
suppljnng,  fitting  out,  and  equipping  vessels  of  war  for 
France',  and  he  suggested  that  we  might  say,  as  he  says  we 
always  have  done  in  the  course  of  our  history,  '  We  will  not 
endure  it,  and  if  this  goes  on  we  will  rather  go  to  war  with 
you  than  let  war  be  carried  on  practically  against  us  from 
your  shores,  under  pretence  of  neutrality.  That  we  should 
do  that  with  a  weak  power  like  Sweden',  the  Attorney- 
General  asks,  'can  any  human  being  entertain  a  doubt?'. 
He  then  goes  on  to  suggest  that  a  great  power,  like  the 
United  States,  would  adopt  the  same  views,  would  look 
broadly  at  the  practical  mischief,  would  care  nothing  for 
Vattel,  Grotius,  or  Puffendorf ,  and  would  say,  '  It  is  in  sub- 
stance as  noxious  as  war,  and  we  will  not  endure  it'.  I 
must  say  I  doubt  whether  such  views  and  such  doctrines 
ought  to  be  presented  to  us  at  all.  I  am  sure  that  they 
will  not  influence  our  judgment,  and  I  am  inclined  to  sus- 
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pect  the  soundness  of  any  proposition  of  law  which  requires 
such  a  style  of  argument  to  support  it.  Indeed  I  may  add 
that  international  law  would  be  of  very  little  use,  if  it 
were  not  to  govern  the  conduct  of  strong  nations  as  well  as 
of  weak  ones.  I  would  rather  state  the  passage  in  the  Attor- 
ney-General's own  words,  because  I  should  be  very  sorry  to 
misunderstand  or  to  misquote  anything  that  fell  from  him. 
He  says,  'Can  anyone  doubt  that  that  is  the  way  in  which 
such  a  state  of  things  would  work  practically  as  between  a 
powerful  country  and  a  weak  one?'  Then  he  imagines 
the  case  of  Sweden,  and  then  he  says,  'That  we  should  do 
that  with  a  weak  power,  like  Sweden,  can  any  human  being 
entertain  a  doubt?'  I  venture  to  entertain  a  doubt,  and 
to  express  a  hope  that  this  country  would  not  sully  its  high 
character  by  adopting  towards  a  weak  state  a  line  of  con- 
duct which  it  would  not  think  prudent  or  politic  towards  a 
stronger  one.  I  certainly  had  thought  that  the  object  of 
international  law  was,  among  other  things,  to  state  and 
define  what  acts,  what  conduct  of  any  state,  would  jus- 
tify war  being  made  upon  it  by  another  state.  But  the 
Attorney-General  seems  to  think,  that  if  one  nation  be 
strong  and  another  weak,  the  strong  one  will  make  war  on 
the  weak,  though  it  has  no  violation  of  international  law 
to  allege  against  it  and  to  complain  of,  but  merely  some  in- 
convenience arising  from  the  neutral  state  continuing  its 
commercial  relations  with  another  power  with  whom  it  has 
been  accustomed  for  a  long  time  to  maintain  them. 

Again,  on  the  second  day,  the  Attorney-General  said: 
'The  peace  and  welfare  of  the  kingdom,  perhaps  of  the 
world,  is  declared  by  the  legislature  to  depend'  upon  this 
matter.  When  his  attention  was  called  to  this  from  the 
Bench,  he  said,  that  perhaps  he  was  going  too  far  in  saying 
'the  peace  of  the  world',  and  no  doubt  he  was,  for  there  is 
not  any  declaration  by  the  legislature  about  Hhe  peace  of 
the  world'  at  all,  and  the  expression  'peace  and  welfare  of 
this  kingdom,'  which  no  doubt  is  in  the  preamble,  I  believe 
relates,  as  far  as  peace  is  concerned,  only  to  that  tran- 
quillity which  is  in  the  care  of  the  magistracy,  and  has 
nothing  whatever  to  do  with  the  relations  of  peace  or  war 
with  respect  to  other  countries." 
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Construction.    Bearing   in  mind  the   reflections   sug- 
gested by  the  history  of  the  legislation  under  consider- 
ation,   and    approaching    Section    10    of    the    Federal 
Penal  Code  for  the  purpose  of  determining  its  scope, 
meaning  and  effect,  what  should  be  the  mental  attitude 
of  an  inquirer  dealing  with  a  criminal  cause*?    That  this 
section  is  a  part  of  a  scheme  of  legislation,  relating  to 
neutrality,  may  be  true;  but  it  is  also  true  that  this 
scheme  is  imperfect,   ambiguous,   inconsecutive,   and   a 
striking  illustration  of  the  triumph  of  makeshift  expedi- 
ency, over  system,  logic  and  principle.     Neither  Chapter  2 
of  the  Federal  Penal  Code,  nor  Section  10  thereof,  es- 
tablishes any  general  criterion  for  the  assessment  of  the 
neutral  or  unneutral  aspects  of  conduct.     No  principle 
or  standard  is  erected  thereby  to  rule  the  subject  gen- 
erally; a  few  scattered  aspects  of  conduct  are  picked 
up   and  an  accent  placed  upon  them  alone,   while   all 
other  modes  of  conduct  are  ignored,  and  both  the  chapter 
and  the  section  single  out,  without  the  slightest  regard 
to  system,  logic  or  principle,  and  purely  as  a  makeshift 
expedient  for  tiding  over  a  transient  difficulty,  a  few 
discrete  phases  of  conduct,  denounce  them  as  unneutral, 
and  leave  wholly  untouched  a  vast  field  of  malign  human 
activity.      Thus,   so   far   as   affected   by   Chapter   2   or 
Section  10,  is  it  neutral  or  unneutral  for  a  ship,  in  one 
of  our  ports,  to  load  contraband  and  proceed  to  deliver 
it  to  a  belligerent  in  a  belligerent  port?     Such  conduct 
may  subject  the  cargo  to  seizure  by  the  other  belligerent ; 
but  since  there  are  no  common  law  offenses  against  the 
United  States,  since  our  Federal  criminal  jurisprudence 
is   founded  upon   statute,    since   before   a   man   can   be 
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punished  his  case  must  be  plainly  and  unmistakably 
within  the  statute,  since  constructive  crimes  built  up 
by  courts  with  the  aid  of  inference,  implication  and 
strained  interpretation  are  repugnant  to  the  spirit  and 
letter  of  English  and  American  criminal  law  {U.  S.  v. 
Hudson,  7  Cranch  32;  U.  S.  v.  Britton,  108  U.  S.  199; 
U.  S.  V.  Eaton,  144  id.  677;  U.  8.  v.  Brewer,  139  id. 
278;  Cooley's  Const.  Limit.,  p.  47,  7th  ed. ;  Ex  parte 
McNuUy,  77  Cal.  164,  168),  since  these  things  are  so, 
by  what  provision  of  the  Federal  Penal  Code,  is  the 
case  just  put  made  an  indictable  offense?  Plainly,  there 
is  no  such  provision  included  ^^thin  this  haphazard 
chapter;  and  while  the  carriage  of  the  contraband  cargo 
may  be  an  offense  against  international  law  which  might 
subject  the  cargo  to  seizure,  yet  that  conduct  would  not 
offend  any  municipal  law  of  ours,  because  not  unneutral. 

Another  example  of  the  imperfections  and  short- 
comings of  this  legislation  may  be  found  in  the  trade 
in  arms  and  ammunition.  Who  would  pretend  to  claim 
that  any  provision  of  this  Chapter  2  denies  to  neutrals 
the  right  to  export  arms  and  ammunition  to  either 
belligerent!  That  neutrals  may  lawfully  sell,  at  home, 
to  a  belligerent  purchaser,  or  carry  themselves  to  bellig- 
erent powers,  arms,  ammunition  or  other  similar  con- 
traband of  war  subject,  of  course,  to  the  right  of  seizure 
and  confiscation,  no  one  can  doubt  (1  Kent,  Comm.  Star, 
p.  142:  The  Santissima  Trinidad,  20  U.  S.  (7  Wheat.) 
283,  340;  U.  S.  v.  Turnhull,  48  Fed.  99,  108);  but  it  is 
characteristic  of  the  sketchy  and  haphazard  legislation 
under  consideration,  that,  while  professing  the  main- 
tenance of  neutrality,  it  yet  ignores  a  condition  of  things 
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which  always  operates  to  the  undue  advantage  of  the 
nation  possessing  the  superior  navy. 

Again,  as  illustrating  the  imperfections  of  this  legis- 
lation, it  may  be  pointed  out  that  those  who  adopted  it, 
were  advised  as  far  back  as  1855  that  "Every  resident 
of  the  United  States  has  a  right  to  go  to  Halifax  and  there 
to  enlist  in  any  army  that  he  pleases"  (U.  S.  v.  Hertz, 
26  Fed.  cases  No.  15,357,  p.  295) ;  and  as  far  back 
as  1896  they  were  told  that  our  neutrality  laws  do  not 
prohibit  persons  within  our  jurisdiction,  whether  citizens 
or  not,  to  go  as  individuals  to  foreign  states,  and  there 
enlist  in  their  armies  {JJ.  S.  v.  0' Bryan,  75  Fed.  90); 
and  yet,  under  this  inscrutable  legislation,  particularly 
as  interpreted  in  the  court  below  in  this  cause,  one  who 
does  not  enlist  such  person,  but  merely  aids  him  finam 
cially  to  go  a  portion  of  the  way  towards  a  foreign 
country,  may  actually  be  indicted  for  helping  in  the 
performance  of  a  perfectly  legal  act.  Another  illustra- 
tion of  the  shortcomings  of  this  legislation  is  to  be  found 
in  the  fact  that  it  contains  no  provision  whatever  inhibit- 
ing the  making  of  loans  by  our  people  to  either  bellig- 
erent engaged  in  a  foreign  war.  Thus,  within  very 
recent  times,  it  was  not  considered  unneutral  for  com- 
missioners from  England  and  France,  then  allied  in  a 
foreign  war,  to  come  to  the  United  States  to  borrow 
large  sums  of  money,  nor  was  it  considered  unneutral 
for  our  people  to  loan  money  to  those  belligerents;  and 
the  attitude  was  taken  that  this  conduct  was  not 
unneutral,  notwithstanding  that  such  a  loan  would  be 
of  infinitely  greater  assistance  to  the  favored  belligerent 
than  the  handful  of  men  which  the  indictment  in  the 
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present  cause  asserts  to  have  been  aided  to  their  homes 
by  the  defendants. 

And  a  consideration  of  our  Neutrality  Act  of  1794 
and  our  subsequent  Acts,  section  by  section,  demonstrates 
their  practical  limits  and  evidences  an  intent  to  stop 
far  short  of  what  the  recognition  of  the  standards  of 
an  absolute  morality  might  require  in  the  interests  of 
neutrality.  Indeed,  the  distinction  between  the  obliga- 
tions of  a  positive  international  law  and  of  the  specu- 
lative law  of  nature  (whose  moral  commands  some 
writers  affect  to  believe  constitute  the  foundation  of  the 
law  of  nations)  were  sharply  recognized  by  Chief  Jus- 
tice Marshall  in  The  Antelope,  10  Wheat.  QQ,  120,  121. 

Thus,  Section  1  of  the  Act  of  1794  (9  Fed.  Pen.  C.) 
denies  to  an  American  citizen  the  right  within  the  terri- 
tory or  jurisdiction  of  the  United  States  to  accept  and 
exercise  a  commission  to  serve  a  foreign  prince  or  state 
in  war,  with  whom  the  United  States  are  at  peace.  No 
person  in  America  who  is  not  a  citizen  is  aifected  by 
this  prohibition  (charge  to  the  Grand  Jury,  1838, 
2  McLean  1,  30  Fed.  Cas.,  No.  18,265).  Any  American 
citizen  outside  the  United  States  can  accept  and  exercise 
such  a  commission  (ibid).  The  acceptance  within  Amer- 
ican territory  of  a  commission  without  any  exercise  of 
the  commission  here  is  not  a  violation  of  the  statute 
(ibid).  It  is  apparent  that  this  section  has  nothing  to 
do  with  the  law  of  nations  or  with  the  preservation  of 
neutrality.  It  is  enacted  solely  to  protect  the  sovereign 
rights  of  the  United  States  and  to  hold  American  citizens 
while  on  American  soil  to  their  true  allegiance. 
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If  it  were  an  offense  against  the  neutral  duty  of  the 
United  States  to  permit  a  citizen  on  its  soil  to  accept 
and  exercise  a  foreign  commission,  it  is  inconceivable,  if 
the  moral  obligation  of  the  duty  is  to  prevail,  why  it  is 
not  equally  a  violation  of  that  duty  to  permit  an  Amer- 
ican citizen  to  accept  and  exercise  such  a  foreign  com- 
mission abroad.  In  the  latter  case  he  may  be  of  more 
direct  assistance  to  the  belligerent  than  in  the  former. 
He  is  just  as  much  an  American  citizen  when  abroad  as 
he  is  when  at  home,  and  may  be  made  equally  subject 
to  our  jurisdiction,  though  the  right  to  inflict  punish- 
ment upon  him  may  not  be  exercisable  until  he  returns 
within  our  territory. 

The  British  Foreign  Enlistment  Acts  of  1819  and  of 
1870  prohibit  British  subjects  accepting  such  com- 
missions, both  within  and  without  the  dominion  of  Great 
Britain;  and  offenses  against  assumed  neutrality  obli- 
gations when  committed  by  American  citizens  abroad 
were  denounced  by  the  Statute  of  1797,  no  longer  in 
force  (1  Stat.  L.,  p.  520). 

Section  2  of  the  Act  of  1794  is  Section  10  of  the 
Federal  Penal  Code,  the  section  immediately  concerned 
in  the  case  at  bar.  But  by  the  proviso  to  this  Section  2 
in  the  Act  of  1794,  and  by  a  similar  proviso  now  found 
in  Section  18,  Federal  Penal  Code,  subjects  of  a  foreign 
prince  transiently  within  the  United  States  may  enlist 
or  enter  themselves,  or  hire  or  retain  like  subjects 
transiently  within  the  United  States  to  enlist  or  enter 
themselves  to  serve  such  prince  on  board  any  vessel 
of  war,  letter  of  marque  or  privateer  of  such  prince, 
which  at  the  time  of  its  arrival  within  the  United  States 
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was  fitted  and  equipped  as  such,  if  the  United  States  are 
then  at  peace  with  such  foreign  prince.  "Why  this  excep- 
tion, if  the  moral  notion  of  neutral  duty  is  to  prevail? 
Is  not  the  foreign  belligerent  ship  aided  as  much  by  the 
recruitment  of  transient  aliens  as  it  would  be  by  the 
recruitment  of  American  citizens?  Note  that  this  right 
of  recruitment  is  not  limited  to  a  right  to  engage  such 
men  as  may  be  necessary  for  the  safe  navigation  of 
the  ship  due  to  losses  received  at  sea,  and  therefore, 
is  not  in  analogy  with  the  right  to  furnish  repairs  to  a 
ship  made  necessary  for  its  safety  by  reason  of  injuries 
received  at  sea.  There  may  be  practical  reasons  for  such 
a  provision  in  the  law.  It  may  be  believed  that  permit- 
ting the  recruitment  of  transient  aliens  on  board  of  such 
belligerent  ships  would  not  be  seized  as  a  pretext  of  war 
by  any  nation,  but  this  is  entirely  a  practical  considera- 
tion and  has  nothing  to  do  with  any  moral  obligation. 

Notwithstanding  this  section  of  the  law  (Sec.  2  of 
the  Act  of  1794,  10  Fed.  Pen.  C),  any  alien  is  free  to 
leave  America  with  intent  to  be  enlisted  in  the  service 
of  a  foreign  sovereign,  and  any  American  citizen  is  free 
to  leave  America  with  a  similar  intent. 

U.  S.  V.  Hertz,  26  Fed.  Cases  15,357; 

United  States  v.  Hart,  74  Fed.  724; 

United  States  v.  0  'Brien,  75  Fed.  900 ; 

United  States  v.  Nunez,  82  Fed.  599; 

Wihorg  v.  United  States,  163  U.  S.  632;  16  U.  S. 
Sup.  Ct.  R.  1135. 

And  this  right  just  referred  to  is  also  recognized  by 
Article  VI  of  the  Fifth  Convention  of  the  Second  Inter- 
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national  Peace  Congress  at  The  Hague  of  1907  {2  M al- 
loy's Treaties  etc.,  2298). 

So  also  aliens  or  American  citizens  may  go  abroad 
with  the  intent  referred  to  in  company  with  one  another 
provided  the  manner  of  their  departure  does  not  con- 
stitute a  military  expedition  within  the  meaning  of 
Section  13,  Federal  Penal  Code  (Sec.  5,  Act  of  1794,  Sec. 
6,  act  of  1818,  U.  S.  Eev.  Stat.  5286). 

United  States  v.  Nunez,  supra; 

United  States  v.  O'Brien,  supra. 

And  one  may  transport  persons  out  of  this  country 
and  land  them  in  foreign  countries  when  such  persons 
have  an  intent  to  enlist  in  foreign  armies  {The  Laurida, 
85  Fed.  760;  Wiborg  v.  United  States,  supra). 

All  such  acts  as  the  foregoing,  however,  are  pro- 
hibited to  British  subjects  by  the  British  Foreign  Enlist- 
ment Acts  of  1819  and  1870.  If  moral  notions  are  to 
prevail,  and  not  the  positive  rules  established  by 
custom  or  treaty,  why  these  exceptions  in  the  American 
law?  The  acts  permitted  are  as  much  a  violation  of 
the  moral  obligations  of  a  neutral  as  the  acts  pro- 
hibited. 

Section  3  of  the  Act  of  1794  (11  Fed.  Pen.  C.)  pro- 
hibited any  person  to  fit  out  and  arm  or  to  attempt  to 
fit  out  and  arm  or  procure  to  be  fitted  out  and  armed, 
or  knowingly  to  be  concerned  in  the  furnishing  or  arm- 
ing of  any  ship  or  vessel  with  intent  that  such  ship  or 
vessel  should  be  employed  in  the  service  of  any  foreign 
prince  to  cruise  or  commit  hostilities  upon  the  subjects, 
citizens    or   property   of    another    foreign    prince    with 
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whom  the  United  States  are  at  peace,  or  to  issue  or 
deliver  a  commission  within  the  territory^  or  jurisdiction 
of  the  United  States  for  any  such  ship  or  vessel  with 
the  intent  that  she  might  be  employed  as  aforesaid. 

This  section  of  the  law  just  referred  to  did  not  pro- 
hibit the  sale  to  a  foreigner  in  American  waters  of  a 
vessel  built  in  this  country  "with  the  express  view  of 
being  employed  as  a  privateer,  in  case  the  then  existing 
controversy  between  Great  Britain  and  the  United  States 
should  terminate  in  war",  though,  ''some  of  her  equip- 
ments were  calculated  for  war",  but  ''were  also  fre- 
quently used  by  merchant  ships".  And  this  transaction 
was  no  violation  of  the  Act  of  1794,  though  the  foreigner, 
a  Frenchman,  who  purchased  her,  proceeded  with  her 
"to  a  French  island,  where  she  was  completely  armed 
and  equipped  and  furnished  with  a  commission",  and 
thoilgh  "she  afterwards  sailed  on  a  cruise  during  which 
the  (British)  prize  was  taken  and  sent  in  to  Charles- 
ton."    (Parenthesis  ours.) 

Moodie  v.  The  Ship  Alfred,  3  Dall.  307. 

So,  a  ship  armed  and  equipped  for  war,  carrying 
twelve  guns,  could  be  dispatched  from  Baltimore  in 
1816,  under  instructions  to  sell  her  to  the  Government 
-of  Buenos  Ayres,  then  at  war  with  Spain,  if  a  suitable 
price  could  be  had,  and  yet  this  transaction,  it  was  held, 
was  not  in  violation  of  American  law  or  of  the  Ioaa)  of 
nations,  it  appearing  that  prior  to  her  sale  she  had 
icommitted  no  act  of  hostility  and  had  sailed  under  the 
American  flag. 

The  Scmtissima  Trinidad,  7  Wheat.  283. 
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Doubtless  the  precise  construction  given  to  Section  3 
of  the  Act  of  1794  in  the  foregoing  authorities  was  due 
in  part  to  the  fact  that  the  Act  defined  a  penal  offense, 
but  these  authorities  also  evidence  that  the  court  could 
not  be  persuaded  to  strain  the  letter  of  the  statutes 
ibeyond  its  plain  terms,  on  the  basis  of  any  theory  that 
might  have  been  urged  upon  the  court  that  the  spirit 
of  the  law  required  such  an  extended  construction  or 
that  the  acts  under  consideration  were  in  spirit  a  viola- 
tion of  the  laws  relating  to  the  preservation  of  neutral- 
ity; or,  as  expressly  urged  in  the  Alfretd  case,  supra, 
''that  if  it  was  tolerated  as  legal,  it  would  be  easy  by 
collusion  to  subvert  the  neutrality  of  the  United  States 
and  involve  the  country  in  a  war"  (page  307).  But  as 
the  court  must  have  appreciated  that  the  Congress,  in 
prohibiting  to  all  persons  on  United  States  territory 
those  acts  which  were  proscribed  by  its  laws,  was  going 
far  beyond  any  duty  imposed  on  the  United  States 
Government  in  its  capacity  as  a  neutral,  the  court  very 
properly  refused  to  punish  acts  which  the  Congress  had 
not  deemed  it  important  to  penalize,  however  similar 
such  permitted  acts  might  be  to  those  prohibited,  or 
however  likely  to  involve  the  United  States  Government 
in  international  trouble,  or  however  inconsistent  with 
such  a  neutrality  obligation  as  might  be  suggested  by 
an  absolute  moral  idealism. 

So,  too,  a  similar  attitude  is  shown  by  the  Supreme 
Court  when  the  construction  of  Section  4  of  the  Act  of 
1794  is  under  review.  That  section  prohibited  any  per- 
son in  the  United  States  to  increase  or  augment,  or  to 
procure  to  be  increased  or  augmented,  or  to  be  know- 
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ingly  concerned  in  increasing  or  augmenting  the  force 
of  any  foreign  ship  of  war,  cruiser,  or  other  armed 
vessel,  by  adding  to  the  number  or  size  of  the  guns  of 
such  vessel  prepared  for  use,  or  by  the  addition  thereto 
of  any  equipment  solely  applicable  to  war,  if  such  vessel 
at  the  time  of  her  arrival  in  the  United  States  was  in 
the  service  of  a  forei.gn  prince,  etc.,  or  belonged  to  his 
subjects,  and  such  prince,  etc.,  was  at  war  with  another 
prince,  etc.,  with  whom  the  United  States  were  at  peace. 
In  1818  the  phraseology  was  changed  a  little,  and  instead 
of  reading  "by  adding  to  the  number  or  size  of  the 
guns",  as  in  the  Act  of  1794,  the  corresponding  section 
in  the  Act  of  1818  read  ''by  adding  to  the  number  of 
the  guns  of  such  vessel,  or  by  changing  those  on  board 
of  her  for  guns  of  a  larger  caliber."  The  latter  word- 
ing, emphasizing  augmentation  as  the  essence  of  the 
offense,  was  retained  in  the  United  States  Revised 
Statutes  and  in  the  Federal  Penal  Code.  Under  this 
fourth  section  of  the  Act  of  1794  it  was  held  that  there 
was  no  violation  of  the  law  if  a  French  privateer,  during 
the  war  between  France  and  Great  Britain,  entered  the 
Port  of  Charleston,  armed  and  commissioned  for  war, 
and  there  had  her  guns,  masts  and  sails  taken  out  and 
put  on  shore,  while  she  underwent  general  repairs,  when 
they  were  again  put  on  board  with  the  same  force  or 
thereabouts.     The  court  said: 

"In  the  present  case,  the  privateer  only  underwent  a 
repair;  and  the  mere  replacement  of  her  force  cannot  be 
a  material  augmentation,  even  if  an  augmentation  of  force 
could  be  deemed,  which  we  do  not  decide,  a  sufficient  cause 
for  restitution." 

Moodie  v.  The  Ship  Phoebe  Anne,  3  Dall.  319. 
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To  a  similar  effect  was  the  decision  in  Geyer  v. 
Michel,  3  Dall.  285,  the  facts  of  which  case  are  not 
given  in  the  official  report,  but  may  be  found  in  7  Moore's 
International  Law  Digest,  page  907,  and  are  as  follows : 

The  Citizen  of  Marseilles,  a  French  privateer,  came 
to  the  United  States  from  San  Domingo  with  twenty- 
eight  guns,  twelve  of  which  were  mounted  and  sixteen 
of  which  were  in  the  hold  and  had  been  replaced  by 
wooden  guns.  Some  of  her  portholes  had  been  closed, 
and  in  this  condition  she  entered  the  Port  of  Phila- 
delphia. 

"Here  she  was  repaired;  some  improvised  staterooms, 
used  on  the  voyage  for  passengers,  were  knocked  down ;  the 
vessel  was  caulked;  her  old  gun  carriages  were  repaired, 
and  some  new  ones  made  by  her  own  carpenters,  in  place  of 
an  equal  number  of  old  ones  which  were  broken  up.  The 
eyebolts,  for  fixing  the  gun-tackle,  were  taken  out  and 
replaced,  and  she  was  furnished  with  a  new  mast.  She 
sailed  from  Philadelphia  in  the  day  time,  and  it  was  not 
till  she  had  left  the  Delaware  Capes  that  she  opened  the 
portholes  that  had  been  closed  and  mounted  the  guns  in 
her  hold." 

The  court  took  the  view  that  there  had  been  no  aug- 
mentation, and  refused  restitution  of  the  prize  captured 
by  this  privateer. 

It  was  held  that  repairing  the  waist  and  cutting  two 
portholes  in  it  for  guns,  at  a  port  of  the  United  States, 
of  a  vessel  fitted  out  and  commissioned  as  a  vessel  of 
war  when  she  entered,  does  not  by  itself  constitute  an 
augmenting  of  her  force  within  the  meaning  of  the  Act 
of  the  5th  of  June,  1794. 

The  Brothers,  Bee  76  (7  Moore's  Int'l  Law  Di- 
gest, 908). 


90 


If  an  exchange  were  made  with  a  foreign  vessel,  gun 
for  gun,  though  the  guns  given  in  exchange  were 
more  efficient,  it  would  seem  as  though  the  Congress 
ex  industria  had  desired  to  indicate  its  approval  of  such 
a  commerce.  In  this  respect  our  statutes  fall  short  of 
the  British  Acts  of  1819  and  1870,  both  of  which  on  this 
subject  provide  "by  adding  to  the  number  of  the  guns 
of  such  vessel,  or  by  changing  those  on  board  for  other 
guns",  without  regard  to  caliber,  or  efficiency. 

So,  too,  if  additional  equipment  were  furnished  such 
a  ship,  applicable  for  war  and  for  other  purposes  as 
well,  it  would  constitute  no  otfense  under  the  American 
Neutrality  Acts,  as  it  would  not  be  "equipment  solely 
applicable  to  war",  but  it  would  under  the  British  Acts 
of  1819  and  1870,  because  both  the  latter  read  "the 
addition  of  any  equipment  for  war". 

Thus,  it  is  apparent  how  the  American  Neutrality 
Statutes  in  their  relation  to  neutrality  are  wholly  prac- 
tical, rather  than  the  result  of  any  effort  to  make  a  nice 
adjustment  between  Federal  municipal  law  and  the 
developing  neutrality  obligations  of  the  United  States 
under  international  law.  The  greater  precision  and  the 
wider  scope  found  in  the  British  Acts  of  1819  and  1870 
were  wholly  ignored  in  the  revision  of  our  statutes  in 
1874  and  in  the  enactment  of  our  penal  code  in  1909. 

These,  and  other  similar  considerations  growing  out 
of  the  imperfect  and  inadequate  condition  of  this  legis- 
lation, go,  we  submit,  a  long  way  to  strengthen  the  con- 
tention that  this  imperfect  chapter  and  section  should 
not,  by  any  process  of  judicial  construction,  be  strained 


91 


or  enlarged  beyond  its  plain  terms, — particularly  since 
no  ' '  equitable ' '  construction  can  be  applied  to  a  criminal 
statute  {The  Emperor  of  Austria  v.  Day,  3  De  Gex, 
Fisher  &  Jones  217,  239;  Attorney -General  v.  Sillem,  2 
Hurl.  &  Colt.  430,  508). 

Another  consideration  relevant  to  the  uncertain  and 
unsatisfactory  condition  of  this  legislation  is  suggested 
by  the  agreed  statement  of  facts  in  this  cause.  It  is 
there  stated  as  a  fact  that,  while  on  the  one  hand,  the 
Kingdom  of  Great  Britain  does  not  have  now,  and  did 
not  have  at  the  times  mentioned  in  this  cause,  any  law 
or  laws  providing  for  compulsory  service  of  its  subjects 
in  either  its  army  or  navy  (par.  3),  yet,  on  the  other 
hand,  in  the  German  Empire,  the  French  Republic,  the 
Austria-Hungary  Monarchy,  the  Kingdom  of  Italy,  the 
Russian  Empire,  and  the  Kingdom  of  Servia,  there  are 
now  and  at  all  the  times  in  the  indictment  mentioned 
were  laws  enforced  for  the  compulsory  service  of  their 
subjects  in  their  armies  and  navies,  and  the  subjects 
of  those  countries  in  the  United  States  of  America  have 
heretofore,  and  during  the  times  in  the  indictment  men- 
tioned, returned  freely  from  the  United  States  of 
America  to  their  countries  for  military  service  as 
required  by  their  respective  laws,  and  have  been  aided 
and  assisted  thereunto  by  their  respective  consular  and 
diplomatic  officers.  Why  should,  in  any  adequate  system 
of  neutrality,  a  privilege  be  permitted  to  one  or  more 
belligerents,  but  denied  in  an  exceptional  case?  Why 
should  the  enumerated  nations  be  permitted  freely  to 
return  their  reservists,  but  Great  Britain  be  denied  the 
right  to  assist  home  British  subjects  who  are  under  no 
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sort    of   contract    or   agreement    to    enlist    in    military 
service?    A  moment's  consideration  wiH  show  that  such 
a  practical  construction  as  this  involves  a  most  unjust 
discrimination,  which,  we  think,  never  was  intended  by 
Congress,  and  never  should  be  imputed  to  that  body; 
and  to  appreciate  the  working  of  this  discrimination^ 
a  word  or  two  concerning  its  subject-matter  may  not  be 
out  of  place.    If  we  glance  back  at  the  history  of  military 
institutions  in  Europe  since  the  fall  of  Rome,  we  find 
that  it  divides  itself  into  four  well-defined  periods.     In 
the  first  or  barbarous  stage  we  have  vast  armies,   or 
hordes,  formidable  from  their  numbers  and  the  courage 
of  the  warlike   free  men  composing  them,   but  almost 
without  tactics  or  organization.    In  the  second  or  feudal 
period,  we  have  armies  almost  as  numerous,  but  whose 
strength  lay  entirely  in  a  small  body  of  highly  equipped 
knights  and  men   at  arms,-the  bulk  of  the   army  no 
longer  free  men  fighting  for  their  country,  but  slaves 
fighting  at  their  lord's  command.     Little  progress  has 
been  made  in  tactics  and  organization,  and  the  fighting 
power  of  nations  is  exhausted  in  constant  petty  wars 
In  the  third,  or  -standing-army",  we  have  small  armies 
of  highly  trained  professional  soldiers,  forming  a  class 
distinct  from   the   rest   of  the   population,   tactics   and 
organization  becoming  a  science  and  making  vast  prog- 
ress.    Lastly,  under  the  conscription,  we  have  armies  once 
more  national,   embracing  the  whole   male   population 
more  numerous  than  ever,  but  now  trained  and  organized 
with  all  the  science  and  skill   of  professional  soldiers. 
History  exhibits  two  methods  of  raising  armies,-that 
of  voluntary  enlistment,  and  that  of  compulsory  levies 
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or  conscription.  The  former  of  these  was  once  the 
universal  system,  but  is  now  retained  by  Great  Britain 
alone;  but  the  latter  has  been  adopted  by  all  other 
European  powers.  Conscription  may  be  said  to  be  com- 
pulsory military  service  of  persons  selected  by  lot;  but 
this  conscription  in  the  proper  sense  is  now  rarely 
practiced.  The  principle  of  universal  liability  to  service, 
though,  which  may  be  called  compulsory  service  in  oppo- 
sition to  conscription,  draws  into  the  active  army  all,  or 
nearly  all,  the  men  of  military  age  for  a  continuous  period 
of  short  service  with  the  colors,  after  which  they  pass 
to  the  "reserves".  By  this  method  the  state  has  an 
almost  inexhaustible  supply  of  trained  soldiers  at  its 
disposal  for  war,  and  the  number  of  trained  men  in 
reserve  available  for  war  purpose  is  in  theory  that  of 
the  able-bodied  manhood  of  the  country.  In  the  event 
of  war,  these  reserves  are  subject  to  recall  to  the  active 
army.  Since  1870,  then,  with  the  single  exception  of 
Great  Britain,  all  the  major  European  powers  have 
adopted  the  principle  of  compulsory  short  service  with 
reserves,  but  the  whole  of  the  military  forces  of  Eng- 
land are  raised  by  voluntary  enlistment. 

By  voluntary  enlistment,  the  burden  of  military  duty 
is  distributed  evenly  throughout  the  community,  the 
soldier  receiving  fair  wages  for  his  service,  while  the 
citizen  bears  his  share  in  the  form  of  taxes.  Personal 
liberty  is  not  interfered  with,  the  industry  of  the  country 
generally  is  undisturbed,  those  members  only  are  with- 
drawn who  are  likely  to  contribute  least  to  its  wealth, 
and  the  army  becomes  a  useful  school  and  refuge  for 
the  restless  classes  of  the  community.     But  the  supply 
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of  recruits  is  fluctuating  and  uncertain;  they  are  drawn 
almost  entirely  from  the  poorer  and  uneducated  class 
and  the  army  tends  to  become  a  class  rather  than  a 
national  one. 

Compulsory  service,  on  the  other  hand,  gives  unlim- 
ited command  of  men;  introduces  a  higher  class  into 
the  ranis,  and  raises  the  tone  of  the  army  generally 
while  military  efBciency  alone  has  to  be  considered  in 
organization.     But  it  presses  much  more  severely  on 
the  country,  it  becomes  a  tax  inflicted  by  lot,  it  falls 
with  excessive  weight  upon  some,  while  others  escape 
free,  and  it  interferes  with  and  suspends  the  civil  devel- 
opment  of  the  citizen.     Hence,   wherever  the  system 
obtains.  It  is  usually  accompanied  with  provisions  for 
softening   its    hardships    and    reducing    its    inequality; 
usual  y  the  time  of  service  is  reduced  to  a  minimum; 
but  still,  so  heavily  does  conscription  press  on  the  life 
of  a  nation,  that  it  may  safely  be  asserted  that  no 
nation  ever  did  or  will  accept  it,  except  as  a  matter  of 
necessity. 

In  olden  times,  fresh  armies  were  raised  on  the  out- 
break of  each  war;  no  nation  can  afford  to  keep  con- 
stantly under  arms  the  whole  force  which  it  mav  be 

that  the  history  of  warfare  really  exhibits  three  svsteins 
of  terms  of  service.  The  first  of  these  was  the  long  service 
system,  whereby  after  many  years,  when  the  soldi 
was  no  longer  fit  for  service,  he  was  pensioned;  but 
this  system  is  practically  obsolete.  The  second  was  the 
-litia  system.  Whereby,  during  a  limited  period  a  par«a 
training  was  given  to  the  inhabitants,  but  no  permanent 
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irmy  was  maintained.  The  third  and  intermediate 
system  was  and  is  that  of  compulsory  short  service  and 
reserves  now  adopted,  as  already  observed  by  all  the 
European  powers  except  Great  Britain.  Its  principle 
LS  to  maintain  cadres  of  a  large  army  in  peace,  capable 
>f  expansion  in  war,  and  to  keep  the  recruit  in  the 
ranks  only  so  long  as  is  necessary  to  make  him  a  trained 
soldier,  and  then  pass  him  into  a  reserve;  it  combines 
the  numerical  strength  of  the  militia  system  with  the 
>rganization,  training  and  discipline  of  a  long  service 
army ;  and  it  may  be  said  that  the  great  step  in  modern 
organization  is  this  maintenance  of  permanent  cadres 
md  the  promotion  of  trained  reserves.  Military  forces, 
among  all  of  the  European  powers,  except  Great  Britain, 
ire  now  divided  into  ''standing  armies",  comprising 
those  who  are  actually  doing  duty  with  the  colors  as 
soldiers,  and  forming  in  peace  times  the  cadres  and  the 
school  of  instruction  of  the  army;  and  reserves,  under 
w^hich  name  are  included  all  who  pursue  their  industrial 
callings  in  peace,  but  are  called  to  arms  in  war. 

This  ''short  service  and  reserve"  system  was,  like 
30  many  other  things,  an  outgrowth  of  the  French 
Revolution.  In  1792,  when,  as  already  pointed  out,  the 
monarchs  of  Europe  banded  to  crush  the  revolution, 
the  military  force  of  France  was  at  a  very  low  ebb. 
The  old  Royalist  Army  was  disorganized  by  revolution- 
ary passions  and  frequent  changes,  and  the  constituent 
assembly  had  rejected  the  proposed  "compulsory  ser- 
^^ice"  as  at  variance,  with  the  liberty  of  the  citizen. 
But  on  the  proclamation  that  "the  country  was  in 
danger",  volunteers  flocked  from  all  parts  to  join  the 
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armies,  and  a  levy  en  masse  was  ordered  to  repel  the 
invaders.  Officials  vied  in  proving  their  zeal  by  the 
numbers  of  recrnits  they  forwarded  to  the  frontiers, 
and  patriotism  and  terrorism  combined  to  fill  the  ranks. 
Within  three  years,  nearly  1,200,000  men  were  thus 
poured  into  the  army,  and  sufficed  to  repel  the  invaders, 
and  form  the  armies  which,  under  Hoche,  Moreau  and 
finally  under  Bonaparte,  brought  France  forth  victorious 
in  1797.  But  the  long  and  bloody  war  had  exhausted 
the  supply,  large  as  it  was,  and  some  new  system  of 
recruiting  became  necessary,  because  it  was  evident  that 
voluntary  enlistment  would  no  longer  suffice.  In  1798, 
therefore,  Jourdan  brought  forward  and  passed  the  law 
establishing  conscription,  the  basis  of  all  French  mili- 
tary legislation  since  that  date,  and  more  or  less  that 
of  other  countries  also.  Every  citizen  was  declared 
liable  to  service  for  five  years,  and  the  whole  male  pop- 
ulation, between  the  ages  of  twenty  and  twenty-five,  was 
divided  into  classes  and  enrolled  by  name,  to  be  called 
upon  as  occasion  required.  It  was  the  terrible  power 
of  the  conscription  that  enabled  Napoleon  to  carry  on 
the  gigantic  wars  which  characterized  his  reign,  and 
after  losing  in  the  snows  of  Russia  the  largest  army 
ever  put  in  the  field,  to  reappear  in  a  few  months  with 
another  almost  as  large.  Other  nations  of  necessity 
followed  the  example  of  France,  and  the  conscription 
became  general. 

But  Prussia  still  further  developed  its  power  by 
reducing  the  period  of  service  in  the  ranks,  and  passing 
her  soldiers  as  soon  as  sufficiently  trained  into  a  re- 
serve, thus  gradually  training  the  whole  of  her  popula- 
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tion;  and  this  ''short  service  and  reserve"  system,  the 
greatest  revolution  ever  effected  in  this  branch  of  mih- 
tary  art,  owed  its  origin  to  the  conditions  imposed  upon 
Prussia  by  Napoleon  at  the  Treaty  of  Tilsit.  Eestricted 
by  that  treaty  to  an  army  of  43,000  men,  the  Prussian 
statesman  evaded  the  spirit  of  the  clause  by  sending 
the  trained  soldiers  to  their  homes  to  be  recalled  when 
needed,  and  replacing  them  with  recruits.  This  system, 
by  which  every  citizen  becomes  also  a  trained  soldier, — 
and  there  is  no  limit  to  the  size  of  the  armies  save  that 
of  population, — was  at  first  only  partially  adopted  by 
other  countries.  The  prejudice  in  favor  of  professional 
armies — soldiers  whose  business  it  was  to  fight  and  do 
nothing  else, — was  too  strong  and  doubts  were  felt 
whether  these  semi-citizen  armies  would  stand  the  rough 
trials  of  war.  But,  after  Sadowa,  where  the  Prussians 
defeated  the  Austrians  on  July  3,  1866,  in  the  decisive 
battle  of  the  "Seven  Weeks'  War",  other  nations  had 
no  choice  but  to  copy  it  or  resign  their  military  position. 
It  is  true,  the  lesson  was  not  learned  at  once  by  all, 
but  1870  and  1871  enforced  what  1866  had  already 
taught;  and  within  the  last  few  years  every  great 
European  power,  except  Great  Britain,  has  reorgan- 
ized its  military  institutions  on  the  model  of  Prussia, 
These  historical  facts,  about  which  there  can  be  no 
dispute,  make  clear  and  manifest  the  gross  discrimina- 
tion against  Great  Britain,  and  in  favor  of  the  other 
Continental  powers  of  Europe  if  the  reserves  of  the 
latter  are  to  be  freely  permitted  to  return,  but  British 
subjects,  under  no  obligation  whatever  to  enlist,  are  to 
be  denied  the  right  of  return  to  their  country,  and  the 
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right  to  receive  assistance  for  that  purpose.  And  as 
bearing  upon  this  subject-matter,  we  resj)ectfully  direct 
the  attention  of  the  court  to  the  views  of  the  Attorney- 
General  of  the  United  States,  as  contained  on  pages  26 
and  27  of  his  memorandum  of  law  on  the  construction  of 
Section  10  of  the  Federal  Penal  Code.  We  respectfully 
insist,  therefore,  that  in  the  construction  of  the  legisla- 
tion under  consideration,  such  an  effect  should  be  given 
to  that  legislation  as  to  avoid  the  unjust  discrimination 
above  adverted  to.  This,  we  think,  would  furnish  a 
very  convincing  reason  for  confining  the  scope  of  the 
legislation  under  consideration  within  proper  bounds, 
so  as  to  avoid  the  unjust  discrimination  which  would 
attend  a  loose  construction  of  this  penal  statute.  We 
do  not  believe  that  Congress  ever  intended  any  injustice 
to  a  country  which  relies  upon  voluntary  enlistment,  in 
which  no  man  can  be  compelled  to  enlist,  which  has  no 
conscription  system,  nor  any  system  of  compulsory 
service  with  reserves  and  in  which  there  are  no  reserves 
by  conscription  or  compulsion,  but  only  by  voluntary 
action;  we  cannot  believe  that  any  intent  should  be 
imputed  to  Congress  unjustly  to  discriminate  against 
Great  Britain,  while  allowing  the  other  countries  re- 
ferred to  in  the  agreed  statement  of  facts  freely  to 
send  home  their  compulsory  reserves  and  to  be  aided 
in  that  by  their  respective  consular  and  diplomatic 
officers.  The  discrimination  here  referred  to  cannot  be 
reconciled  with  the  nature  of  neutrality  as  explained 
by  Ross,  J.,  in  U.  S.  v.  Turnhull,  48  Fed.  99,  105. 

Let  us  here  consider  for  a  moment  the  prohibitions  of 
Section   10,   Federal   Penal    Code,    and    the   correlative 
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sections  of  the  earlier  statutes  on  which  it  was  based  in 
their  relations  to  the  obligations  of  the  United  States 
as  a  neutral  power. 

Section  2  of  the  Neutrality  Statute  of  1794  (now  10 
Fed.  Pen.  C),  so  far  as  the  same  related  to  foreign 
enlistment  of  soldiers,  was  not  a  prohibitive  measure 
necessary  on  the  part  of  the  United  States  to  enable 
them  to  observe  the  obligations  of  their  treaty  stipula- 
tions in  1794,  The  treaty  with  Prussia  (Article  XX) 
of  1785  only  prohibited  the  United  States  from  hiring, 
lending,  or  giving  any  part  of  their  naval  or  military 
force  to  the  enemies  of  Prussia  {2  Malloy's  Treaties, 
etc.,  1483).  The  two  treaties  with  Sweden  [2  Malloy's 
Treaties,  etc.,  1725  et  seq.),  the  treaties  with  France 
{1  Malloy's  Treaties,  etc.,  pp.  468  et  seq.),  the  treaty  with 
the  United  Netherlands  {2  Malloy's  Treaties,  etc.,  pp. 
1233  et  seq.),  were  silent  upon  the  subject.  Aside  from 
the  aforesaid  treaties  and  the  treaty  with  Prussia 
already  referred  to,  the  United  States  in  1794  had  nego- 
tiated a  treaty  with  only  one  other  power,  namely, 
Morocco  in  1787,  Article  II  of  which  reads  as  follows: 

"If  either  of  the  parties  shall  be  at  war  with  any  nation 
whatever  the  other  party  shall  not  take  a  commission  from 
the  enemy,  nor  fight  under  their  colors." 

1  Malloy's  Treaties,  etc.,  p.  1207. 

Whatever  this  article  of  the  treaty  with  Morocco 
may  mean  it  is  clear  that  it  had  no  influence  in  the 
framing  of  the  original  temporary  Statute  of  1794  in- 
tended to  direct  the  course  of  the  United  States  and  its 
people  during  the  period  of  the  European  war,  to  which 
Morocco   was   no   party. 
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Neither  was  this  Section  2  of  the  Neutrality  Statute 
of  1794  enacted  for  the  purpose  of  preventing  individual 
conduct  in  its  territory,  which  if  permitted  would  in- 
volve the  United  States  in  an  offense  against  the  law  of 
nations,  and  therefore  atfect  its  neutral  character.  To 
permit  belligerent  powers  to  levy  troops  in  American 
territory  for  their  uses  would  no  more  violate  the  law 
of  nations,  or  affect  the  neutrality  of  the  United  States, 
than  to  permit  belligerents  to  equip  their  vessels  of  war 
within  our  territory  and  augment  their  forces  by  arms 
and  men.  Thus,  Chief  Baron  Pollock  was  of  the  opinion 
that  the  British  Foreign  Enlistment  Act  of  1819,  mod- 
eled on  the  American  Act  of  1818,  prohibited  acts  which 
no  duty  of  international  law  required  Great  Britain 
to  suppress  {Attorney-General  v.  Sillem,  4  Hurl.  &  Colt. 
514).     And  Bramwell  agreed  with  him   (p.  531). 

As  the  American  decision  in  the  Brig  Alerta  v.  Bias 
Moran,  9  Cranch.  359,  365,  is  authority  for  the  proposi- 
tion that  permitting  belligerents  to  equip  their  ships 
and  augment  their  forces  with  men  and  arms  would  not 
constitute  a  violation  of  neutrality  provided  the  permis- 
sion were  impartially  accorded,  it  necessarily  follows 
that  permitting  belligerents  to  levy  troops  in  American 
territory  would  not  constitute  a  violation  of  neutrality, 
provided  that  permission  were  impartially  accorded. 
Furthermore,  before  it  can  be  claimed  that  to  permit 
belligerents  to  levy  troops  in  the  territory  of  a  neutral 
constitutes  a  violation  of  neutrality,  and  therefore  an 
offense  against  the  law  of  nations.,  it  must  appear,  in  the 
absence  of  treaties,  that  the  custom  of  the  nations  made 
it  a  rule  of  the  law  of  nations  that  it  was  their  duty 
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to  deny  such  permission.  For  ''customs  and  treaties  are 
the  two  exclusive  sources  of  the  law  of  nations"  {Oppen^ 
heim's  International  Lata,  Sec.  19).  And  our  Supreme 
Court  has  practically  adopted  this  view  {Paqueie  Ha- 
vana, 175  U.  S.  677,  700;  20  U.  S.  Sup.  Ct.  E.,  290,  299). 

''This  which  was  the  usage  of  all,  could  not  be  pro- 
nounced repugnant  to  the  law  of  nations,  which  is  certainly 
to  be  tried  by  the  test  of  general  usage." 

The  Antelope,  10  Wheat.  QQ,  120-121. 

When  the  custom  of  the  nations  is  considered  it  ap- 
pears not  only  that  such  permission  was  quite  commonly 
accorded,  but  it  necessarily  follows  that  no  such  rule 
of  the  law  of  nations  had  been  established  or  recognized. 
The  use  of  mercenary  troops  in  Europe  had  been  a  very 
common  practice  prior  and  up  to  1794.  Vattel  refers  to 
and  approves  of  it  in  his  Loajo  of  Nations,  Book  3,  Chap. 
2,  Sec.  13;  and  Book  3,  Chap.  15,  Sec.  230.  Machiavelli, 
in  the  Sixteenth  Century,  in  "The  Prince",  had  devoted 
two  chapters  (Chapters  12  and  13)  to  the  respective 
advantages  of  mercenaries,  auxiliaries  and  the  Prince's 
Own  Troops.  Stephen,  in  his  History  of  the  Criminal 
Law  of  England,  Vol.  3,  page  238,  refers  to  it  in  lang- 
uage already  quoted. 

In  a  recent  book  on  ''The  British  Army  of  Today", 
by  Capt.  A.  H.  Atteridge,  the  author  says: 

"There  was  a  Scotch  Regiment  serving  in  France  under 
Louis  XIV  which  traced  its  origin  to  the  still  earlier  Scots 
Brigade  which  had  served  under  Augustus  Adolphus  in 
the  Thirty  Years'  War.  *  *  *  A  Third  Regiment  of  the 
Line  was  formed  in  1665,  when  the  Dutch  Republic  dis- 
missed the  Etiglish  troops  which  had  long  been  in  its  serv- 
ice" (page  11).     "The  5th  and  6th  Foot  were  originally 
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English  Regiments  in  the  service  of  William  of  Orange 
which  came  to  England  with  him  in  1668"  (page  12).  "In 
the  first  American  War  our  army  had  sunk  to  a  low  ebb  of 
efficienc}^  and  organization  and  the  difficulty  of  obtaining 
recruits  was  met  by  hiring  mercenary  troops  from  the  petty 
princes  of  Germany  to  fight  against  the  revolted  colonists 
beyond  the  Atlantic"  (page  17). 

The  same  author  in  this  book,  referring  to  the  War 

of  the  Crimea,  says: 

' '  But  once  more  recourse  had  to  be  had  to  the  system  of 
paying  large  bounties  for  enlistment  and  enrolling  of  for- 
eign legions  of  Germans,  Italians,  Turks  and  Portuguese" 
(page  24). 

During  the  War  of  the  Crimea  the  British  Parliament 
passed  an  Act  to  provide  for  the  enlistment  of  foreigners 
in  the  military  service  of  Great  Britain  (5  Messages  and 
Papers  of  the  President's,  p.  332). 

Indeed  not  only  was  it  customary  to  levy  mercenaries 
from  neutral  populations  without  involving  the  neutral- 
ity of  the  nation,  but  neutral  states  might  furnish  troops 
to  a  belligerent  in  accordance  with  treaty  provisions. 
This  right  was  recognized  by  Vattel  in  his  Laiv  of 
Nations,  Book  3,  Chapter  6,  Section  101.  Sweden  was 
the  first  nation  to  question  this  right:  • 

"It  was  not,  however,  until  1788  that  the  right  of  a 
neutral  to  furnish  troops  to  a  belligerent  in  accordance  with 
treaty  provisions  was  seriously  questioned.  In  that  year 
Sweden  claimed  that  by  rendering  military  assistance  to 
Russia,  then  at  war  with  Sweden,  Denmark  was  violating 
the  laws  of  neutrality,  notwithstanding  the  fact  that  such 
assistance  was  provided  for  by  the  treaty  between  Den- 
mark and  Russia.  In  taking  this  position,  Sweden  was 
considerably  in  advance  of  the  time,  she  was  anticipating 
a  future  rule  rather  than  stating  an  existing  one." 

Maxey's  International  Law,  page  530. 
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But  the  right  which  Sweden  denied  was  such  a  right 
as  the  United  States  of  America  had  relinquished  in  its 
treaty  with  Prussia.  It  was  the  right  of  the  state  as 
such  to  furnish  troops,  not  the  right  of  the  state  to 
permit  troops  to  be  levied  on  her  soil  from  among  her 
citizens  or  inhabitants. 

But  the  authorities  are  unanimous  so  far  as  the  right 
of  a  nation  is  concerned  to  permit  troops  to  be  levied 
on  its  soil  for  a  belligerent  without  a  violation  of  neu- 
trality. 

In  Martens'  Law  of  Nations,  as  translated  and  pub- 
lished by  Cobbett  in  1795,  an  edition  which  was  dedi- 
cated to  Washington,  Martens  recognizes  the  right  of  a 
neutral  to  allow  a  belligerent  to  levy  troops  on  its  soil 
without  any  violation  of  its  neutrality  (Book  8,  Chap. 
6,  Sec.  4,  p.  312). 

Vattel  in  his  Laiv  of  Nations  warmly  defends  the  use 
of  mercenary  troops,  and  justifies  the  sovereign  who 
peiTuits  his  subjects  to  serve  foreign  powers  (Book  III, 
Chap.  15,  Sec.  230;  Book  III,  Chap.  2  Sec.  13). 

Bynkershoek  could  not  see  "any  difference  between 
enlisting  men  and  purchasing  gun-powder,  ammunition, 
arms  and  warlike  stores",  and  as  he  approved  the  one 
so  he  approved  the  other. 

Laiv  of  War  (being  1st  Book  of  Bynkershoek 's 
Quaestiones  Juris  Publici,  translated)  Du  Pon- 
ceau page  178. 

Kent  even  goes  so  far  as  to  recognize  the  right  of  a 
neutral  country,  without  a  violation  of  its  neutrality, 
to  furnish  troops  to  one  of  the  belligerents  in  perform- 
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ance  of  a  treaty  stipulation  previously  made  in  time  of 
peace. 

1  Kent's  Commentaries,  116. 

And  the  same  view  was  taken  by  T^Tieaton  in  1836 
(p.  517). 

Manning,  in  1839,  took  a  similar  view  and  refers  to  it 
as,  in  his  day,  "an  undisputed  principle  of  the  Euro- 
pean law  of  nations". 

Manning  Common  Law  of  Nations,  page  225. 

It   is   clear   that   if   a   nation   as    such   could   furnish 

troops  under  the  circumstances  named  without  violating 

its  neutrality  obligations  under  international  law,   the 

mere  permission  to  a  belligerent  to  levy  troops  on  the 

soil  of  the  neutral  would  not  under  international  law 

violate  the  neutrality  obligations  of  the  neutral.    In  1863, 

on  this  subject,  Twiss  said: 

"It  is  competent  for  every  independent  state  to  allow 
the  agents  of  a  foreign  power  to  enlist  persons  within  its 
territory  for  its  military  or  naval  service,  and  such  con- 
duet  will  be  consistent  with  neutrality  so  long  as  the  state 
does  not  permit  any  belligerent  power  to  do  so,  and  refuse 
the  like  permission  to  its  adversary." 

Twiss   Law    of   Nations,   Eights    and    Duties    of 
Nations  in  Time  of  War,  Section  223. 

This  view,  expressed  by  Twiss  in  1863,  is  in  harmony 
with  the  view  of  our  Supreme  Court  as  expressed  in 
the  Brig  Alcrta,  supra  in  1815,  already  quoted. 

In  1855  the  Attorney-General  in  a  report  to  the  Presi- 
dent, commenting  on  the  subject  of  permitting  troops 
to  be  enlisted  on  American  soil  by  a  belligerent,  after 
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stating  that  the  acts  of  enlistment  referred  to  were  con- 
trary to  the  municipal  law  of  this  country,  said: 

"Those  acts  if  permitted  to  one  belligerent  must  be  per- 
mitted to  all  in  observance  of  impartial  neutrality." 

7  Opinions  of  Attorneys  General,  page  377. 

And  in  1915  Mr.  Charles  Warren,  Assistant  Attorney- 
General  in  his  Memorandum  of  Law  on  the  construction 
of  Section  10  of  the  Federal  Penal  Code  asserts  that 
no  writer  on  international  law  had  prior  to  1794 

"asserted  the  doctrine  that  it  was  the  duty  of  a  neutral 
nation  absolutely  to  prevent  levy  on  its  soil  of  troops  for 
foreign  enlistment"  (p.  10). 

So  that  in  1794,  and  for  many  years  later,  if  indeed 
at  all,  it  is  clear  that  no  custom  had  developed  which  im- 
posed an  obligation  upon  a  neutral  country  to  prevent 
the  levying  of  soldiers  upon  its  territory  by  belligerent 
powers.  As  though  to  emphasize  the  right  of  the 
United  States,  in  the  absence  of  treaty  stipulation,  to 
grant  permission  to  belligerents  to  levy  troops  on  their 
territory  if  they  so  desired,  it  is  expressly  stipulated 
in  the  treaty  with  Great  Britain  of  1794,  concluded 
after  the  passage  of  the  American  statute  of  1794,  by 
Article  XXI  as  follows: 

"nor  shall  the  enemies  of  one  of  the  parties  be  permitted 
to  invite  or  endeavor  to  enlist  in  their  military  service 
any  of  the  subjects  or  citizens  of  the  other  party ;  and  the 
laws  against  all  such  offenses  and  aggressions  shall  be 
punctually  executed"  (italics  ours). 

1  M alloy's  Treaties,  etc.,  603. 

This  clause  expired  by  the  terms  of  the  treaty  Octo- 
ber 28,  1807  (Article  XXVIII),  and  has  not  been  re- 
newed. 
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No  such  clause  can  be  found  in  any  treaty  with  the 
United  States  negotiated  before  this  Treaty  with  Great 
Britain.  No  such  clause  can  be  found  in  any  treaty 
negotiated  since  the  Treaty  with  Great  Britain  of  1794, 
nor  is  the  subject  referred  to  in  any  treaties  to  which 
the  United  States  were  parties,  prior  to  1871.  In  1871 
the  subject  in  very  restricted  form  was  mentioned  in 
the  Treaty  of  Washington  under  authority  of  which 
the  Alabama  claims  were  settled  by  the  Geneva  Arbi- 
tration Tribunal,  and  it  is  again  referred  to  in  the 
Fifth  Convention  of  the  Second  International  Peace 
Conference  at  The  Hague  in  1907.  It  is  to  be  noted, 
however,  that  even  under  the  stipulation  of  the  Treaty 
of  .1794  with  Great  Britain  the  United  States  was  to 
prohibit  the  enlistment  only  of  citizens,  not  the  enlist- 
ment of  any  person  within  the  United  States. 

However  proper  and  appropriate  it  may  have  been, 
therefore,  to  enact  Section  2  of  the  American  Neutrality 
Statute  of  1794  to  vindicate  the  sovereignty  of  the 
United  States,  it  is  dear  that  this  section  of  that  Act 
was  not  passed  to  enforce  the  obligations  of  any  treaty 
stipulations  to  which  the  United  States  were  then  a 
party,  or  to  enforce  their  duties  as  a  neutral  under  the 
law  of  nations,  as  that  law  was  then  developed  by 
custom. 

When  the  American  Neutrality  Statute  was  codified  in 
1818  it  had  not  then  become  a  principle  of  international 
law  that  it  was  the  duty  of  a  neutral  to  prohibit  the  en- 
listment on  its  territory  of  persons  for  foreign  service 
with  a  belligerent.  Indeed  as  late  as  the  Crimean  War 
we  find  Great  Britain  using  foreign  legions  of  Germans, 
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Italians,  Turks  and  Portuguese  without  any  interna- 
tional difficulties  being  raised  in  connection  therewith. 
Obviously,  therefore,  any  rule  which  would  require  a 
neutral  to  suppress  recruiting  on  its  territory  for  bel- 
ligerents had  not  then  been  established  by  custom.  Nor 
outside  of  the  provisions  of  that  article  (Article  XXI) 
of  the  Treaty  of  1794  with  Great  Britain,  above  re- 
ferred to,  which  expired  by  limitation  October  28,  1807 
was  any  such  obligation  assumed  by  the  United  States 
in  any  treaty  to  which  it  was  a  party  prior  to  1871. 

In  1871,  however,  the  Treaty  of  Washington  between 
Great  Britain  and  America  was  negotiated  under  which 
a  tribunal  of  arbitrators  was  provided  for  to  meet  at 
Geneva  to  pass  on  the  American  Alabama  claims.  By 
Article  VI  of  that  treaty,  it  was  provided  that  the  arbi- 
trators should  be  governed  by  three  rules,  which  it 
was  agreed  upon  between  the  contracting  parties  were 
the  rules  to  be  taken  as  applicable  to  the  case.  The 
second  of  these  rules  reads  as  follows : 

"Secondly,  not  to  permit  or  suffer  either  belligerent  to 
make  use  of  its  ports  or  waters  as  the  base  of  naval  opera- 
tions against  the  other,  or  for  the  purpose  of  the  renewal 
or  augmentation  of  military  supplies  or  arms  or  the 
recruiting   of  men"   (italics  ours). 

1  Malloy's  Treaties,  etc.,  703. 

This  very  Article  VI,  however,  contained  the  follow- 
ing very  significant  paragraphs : 

' '  Her  Britannic  Majesty  has  commanded  her  High  Com- 
missioners and  Plenipotentiaries  to  declare  that  Her  Ma- 
jesty's Government  cannot  assent  to  the  foregoing  rules 
as  a  statement  of  principles  of  international  law  which 
were  in  force  at  the  time  when  the  claims  mentioned  in 
Article  I  arose,  but  that  Her  Majesty's  Government,  in 
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order  to  evince  its  desire  of  strengthening  the  friendly  re- 
lations between  the  two  countries  and  of  making  satis- 
factory provision  for  the  future,  agrees  that  in  deciding 
the  questions  between  the  two  countries  arising  out  of 
those  claims,  the  arbitrators  should  assume  that  Her 
Majesty's  Government  had  undertaken  to  act  upon  the 
principles  set  forth  in  these  rules. 

And  the  high  contracting  parties  agree  to  observe  these 
rules  as  between  themselves  in  future,  and  to  bring  them 
to  the  knowledge  of  other  maritime  powers,  and  to  invite 
them  to  accede  to  them." 

It  is  clear,  therefore,  that  Great  Britain  assented 
to  the  rules  referred  to  wholly  for  the  purposes  of  the 
settlement  by  arbitrators  of  the  dispute  arising  out  of 
the  Alabama  claims,  and  did  not  recognize  those  rules 
as  rules  then  established  by  international  law.  In  fact, 
it  is  also  apparent  that  if  the  rule  of  international 
law  must  be  founded  upon  custom  or  upon  treatj'',  that 
the  United  States  Government  also  recognized  that  the 
rules  set  forth  in  the  Treaty  of  Washington  had  not 
been  established  as  rules  of  international  law  by  the 
custom  of  nations,  because  in  the  article  quoted  the 
United  States  Government  agrees  with  Great  Britain  to 
observe  those  rules  as  between  themselves  in  future 
and  to  urge  their  acceptance  upon  other  maritime  pow- 
ers, a  stipulation  which  would  be  entirely  unnecessary 
if  the  rules  had  then  been  recognized  as  binding  rules 
of  international  law  by  other  maritime  powers.  So  that 
however  binding  these  rules  referred  to  in  the  Treaty 
of  Washington  may  have  been  upon  the  United  States 
and  Great  Britain  thereafter,  they  cannot  yet  be  said  to 
be  the  rules  of  international  law  upon  the  subject,  (1) 
because,  to  become  such,  they  must  be  accepted  by  the 
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common  consent  of  the  nations,  evidenced  by  custom 
or  usage,  or  created  by  treaty  stipulation,  and  (2)  be- 
cause, as  said  by  Chief  Justice  Marshall  in  The  Ante- 
lope, 10  Wheat,  m,  122: 

"No  principle  of  general  law  is  more  universally  ac- 
knowledged than  the  perfect  ecjuality  of  nations  *  *  *. 
It  results  from  this  equality,  that  no  one  can  rightfully 
impose  a  rule  on  another.  *  *  *  As  no  nation  can 
prescribe  a  rule  for  others,  none  can  make  a  law  of 
nations. ' ' 

It  is  to  be  noted,  too,  that  under  these  rules  it  was 
only  the  ports  or  waters  of  a  neutral  which  it  was  the 
duty  of  the  neutral  not  to  permit  a  belligerent  to  make 
use  of  for  the  purpose  of  the  recruitment  of  men.  Be- 
fore 1876,  as  we  shall  later  show,  the  United  States 
had  taken  the  position  that  these  rules  were  no  longer 
binding,  because  of  Great  Britain's  failure  to  join  with 
the  United  States  in  securing  thereto  the  assent  of  other 
powers. 

Upon  the  adoption  of  the  Eevised  Statutes  in  1874  the 
sections  thereof  on  neutrality  were  taken  from  the 
American  Neutrality  Act  of  1818  without  material 
change.  Section  5282  United  States  Eevised  Statutes 
(now  10  Fed.  Pen.  C),  formerly  Section  2  of  the  Act 
of  1818,  and  originally  Section  2  of  the  Act  of  1794, 
underwent  no  change  of  phraseology  as  the  result  of 
the  rules  proclaimed  in  the  Treaty  of  Washington. 

Why  should  the  Congress  in  codifying  the  Neutrality 
Act  of  1818  into  the  United  States  Revised  Statutes  fail 
to  profit  by  the  example  set  by  the  superior  legislation 
of  Great  Britain  in  1870?    Among  the  three  rules  pre- 
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scribed  by  the  Treaty  of  Washington  is  one  that  it  is 
the  dnty  of  a  neutral  ''not  to  permit  or  suffer  either 
belligerent  to  make  use  of  its  ports  or  waters  *  *  * 
for  the  jDurpose  of  *  *  *=  the  recruitment  of  men". 
If  Municipal  Statutes  are  necessary  to  the  performance 
of  this  duty,  and  if  recruitment  is  to  be  understood  in 
a  loose  and  very  general  sense,  the  Foreign  Enlistment 
Act  of  Great  Britain  of  1870  would  furnish  a  far  more 
satisfactory  opportunity  to  Great  Britain  to  observe 
its  neutral  duty  imposed  by  the  quoted  portion  of  the 
aforesaid  rule,  than  is  afforded  to  the  American  Gov- 
ernment by  Section  10  of  the  American  Federal  Penal 
Code.  The  use  of  the  word  "induce"  in  the  British  Act 
is  much  more  far-reaching  and  covers  a  wider  field  of 
conduct  than  could  possibly  be  embraced  within  the 
meaning  of  the  terms  "hire  or  retain"  found  in  the 
American  law.  It  cannot  be  asserted  that  the  British 
statute  of  1870  was  passed  to  aid  Great  Britain  in  the 
performance  of  the  obligations  assumed  by  the  rules 
declared  in  the  Treaty  of  Washington  of  1871,  because 
the  British  statute  was  passed  before  those  rules  were 
agreed  to,  and  was  enacted  rather  with  a  view  to  shaping 
Great  Britain's  condnct  in  the  course  of  the  Franco- 
Prussian  War  than  with  a  view  of  anticipating  any  rules 
which  Great  Britain  might  be  inclined  to  yield  to  in 
the  effort  to  settle  the  American  Alabama  claims.  It  is  to 
be  noted  that  the  rule  referred  to  is  declared  in  limited 
terms.  It  only  interdicts  the  use  of  the  ports  or  waters 
of  a  neutral  for  the  purpose  of  the  recruitment  of  men, 
it  does  not  refer  to  the  recruitment  of  men  as  the  same 
might  be  accomplished  other  than  through  the  use  of  the 
ports  or  waters  of  a  neutral.    It  cannot  be  claimed  that 
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this  limitation  in  the  declaration  of  the  rule  was  not  de- 
liberately intended.  On  the  contrary  subsequent  occur- 
rences would  indicate  that  the  limitation  was  quite 
deliberate. 

"At  the  session  of  the  Institute  of  International  Law 
at  Geneva  in  1874  a  report  was  made  by  a  Commission. 
*  *  *  which  had  been  appointed  to  examine  the  three 
rules. ' ' 

7  Moore's  International  Law  Digest,  page  1068. 

"At  the  session  of  the  Institute  at  The  Hague  in  1875 
Bluntschli  submitted  a  project  of  rules,  with  certain 
observations  and  proposed  amendments  presented  by 
various  members  of  the  Commission." 

Ibid  1070. 

As  a  result  seven  rules  were  adopted,  the  fourth  of 

which  reads  as  follows: 

"The  neutral  state  ought  not  to  permit  or  suffer  the 
belligerents  to  make  its  ports  or  waters  the  base  of  naval 
operations  against  each  other,  or  their  military  transports 
to  use  its  ports  or  waters  for  renewing  or  augmenting 
their  military  supplies  or  their  arms  or  for  recruiting 
men." 

Ibid  1072,  note  (italics  ours). 

In  this  report  the  second  rule  of  the  Treaty  of  Wash- 
ington is  declared  in  a  more  definite  and  certain  form. 
It  appears  that  the  recruitment  of  men  referred  to  is 
such  a  recruitment  as  takes  place  in  the  ports  or  waters 
of  the  neutral  and  is  associated  with  the  recruiting  of 
men  on  belligerent  military  transports  in  those  ports  or 
waters.  It  is  apparent,  too,  that  the  rule  in  this  form 
would  not  prohibit  the  exportation  by  individuals  of 
arms  or  military  supplies.  This  rule  of  the  Treaty  of 
Washington  was,  during  the  negotiations  therefor,  the 
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occasion  of  some  misunderstanding.  Before  the  ex- 
change of  the  ratifications  of  the  treaty  a  question  arose 
as  to  the  proper  construction  of  the  second  rule. 

"In  order  to  remove  an  objection  which  had  been 
raised  in  England  Mr.  Fish  declared  that  the  President 
understood  and  insisted  that  the  rule  did  not  *  *  * 
prevent  the  open  sale  of  arms  or  other  military  supplies 
in  the  ordinary  course  of  commerce,  and  that  the  United 
States  would  in  bringing  the  rules  to  the  knowledge  of 
other  powers  and  asking  their  assent  to  them  insist  that 
such  was  their  proper  interpretation  and  meaning." 

Ibid  1074. 

In  a  note  sent  by  the  British  Government  to  the  Brit- 
ish Minister  at  Washington, 

"It  was  stated  that  the  second  rule  was  to  be  under- 
stood as  prohibiting  the  use  of  neutral  waters  for  the 
renewal  or  augmentation  of  military  supplies  when  for 
the  service  of  a  vessel  cruising  or  carrying  on  war  or 
intended  to  cruise  or  carry  on  war  against  another  belli- 
gerent, and  not  when  the  military  supplies  or  arms  were 
exported  in  the  ordinary  course  of  commerce.  Mr.  Fish 
proposed  to  substitute  for  this  explanation  the  phrase  he 
had  previously  used.  Earl  Granville  objected  to  the  word 
'open'  because  it  would  seem  to  make  the  government  re- 
sponsible for  clandestine  sales.  Mr.  Fish  intimated  that 
he  would  be  willing  to  omit  this  word,  but  strongly 
objected  to  the  word  'exportation'  in  Lord  Granville's 
draft.    Lord  Granville  was  willing  to  omit  it." 

Ibid  1074,  1075. 

If  the  second  rule  of  the  Treaty  of  Washington  were 
to  have  the  limited  field  of  operation  that  the  language 
would  indicate,  if  the  recruitment  of  men  interdicted 
thereby  was  a  recruitment  of  men  on  belligerent  military 
transports,  it  is  apparently  in  direct  conflict  with  that 
exemption   as   to   enlistments   upon  vessels   of  war  in 
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favor  of  transient  aliens  found  in  IS  Federal  Penal 
Code  and  found  in  every  American  Neutrality  Statute 
from  1794  to  1909.  And  yet  no  effort  to  remove  tliis  in- 
consistency has  ever  been  made  by  the  Congress. 

But  while  the  rules  of  the  Treaty  of  AVashington  may 
be  binding  upon  Great  Britain  and  the  United  States  as 
between  themselves,  they  have  no  further  binding  force. 
In  the  Treaty  of  Washington,  Great  Britain  and  the 
United  States  agreed  to  bring  these  rules  to  the  knowl- 
edge of  other  maritime  powers,  and  to  invite  them  to 
accede  to  them.  This,  however,  has  never  been  done. 
The  award  at  Geneva  in  favor  of  the  United  States 
was  very  unpopular  in  Great  Britain  and  caused  con- 
siderable dissatisfaction  there. 

"It  was  the  award  at  Geneva  that  served  more  than 
anything  else  to  prevent  the  joint  submission  of  the 
rules  by  the  United  States  and  Great  Britain  to  the  other 
maritime  powers." 

Ibid  1075. 

In  1873  the  question  of  submitting  the  rules  was  re- 
vived by  the  United  States  and  again  in  the  spring  of 
1875.     In  1876, 

*'Mr.  Pish  endeavored  to  show  that  the  responsibility 
lay  with  the  British  Government"  (referring  to  the  failure 
to  submit  the  rules  to  other  maritime  powers)  "and  in 
this  relation  he  had  adverted  to  the  fact  that  the  same 
clause  in  the  treaty  which  bound  the  contracting  parties 
to  observe  the  rules  in  future  also  obliged  them  to  present 
the  rules  to  other  powers.  'The  stipulation'  said  Mr. 
Pish,  'is  regarded  by  the  United  States  as  indivisible 
so  that  a  failure  to  comply  with  one  part  thereof  may 
and  probably  will  be  held  to  carry  with  it  the  avoidance 
and  nullity  of  the  other'." 

Ibid  1075,  1076. 
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This  brief  analysis  of  the  second  rule  of  the  Treaty 
of  Washington  and  this  brief  history  of  .what  happened 
to  this  rule,  and  the  hint  contained  in  the  representation 
of  this  Government  to  the  British  Government  in  1876, 
doubtless  entertained  before  that  time,  to  the  effect 
that  this  Government  might  regard  the  rules  as  not 
binding  through  the  failure  of  Great  Britain  to  co- 
operate with  the  United  States  in  submitting  them  to 
other  powers,  probably  explain  why  the  Congress  in 
1874  did  not  deem  it  necessary  to  modify  or  re- 
define or  enlarge  upon  the  offenses  in  the  Neutrality 
Act  of  1818  in  codifying  that  Act  into  the  United  States 
Revised  Statutes.  The  United  Statutes  Government  may 
have  been  imwilling  to  deem  itself  bound  by  rules  to 
which  only  it  and  Great  Britain  were  parties  unless  the 
other  maritime  nations  could  be  persuaded  likewise  to 
assent  thereto.  It  is  for  this  reason,  probably,  that  the 
Congress  was  not  disposed  in  1874  to  modify  the  Ameri- 
can Neutrality  Statute  after  the  model  of  the  British 
Foreign  Enlistment  Act  of  1870. 

The  plain  fact  is,  that  the  Congress  in  1794  assumed 
obligations  upon  tlie  part  of  the  United  States  under 
international  law  in  advance  of  any  obligations  that 
were  imposed  on  them  by  international  law  {H all's  In- 
ternational Law,  page  616).  And  while  the  advanced 
position  then  taken  may  in  many  respects  be  now  a 
position  which  the  nations  have  agreed  to  recognize 
as  but  only  assuming  obligations  now  required  by  inter- 
national law,  the  further  fact  is  that,  prior  to  1907,  it 
was  not  recognized  as  a  principle  of  international  law 
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that  a  neutral  country  was  obliged  to  prohibit  the  en- 
listment of  men  on  its  soil  by  a  belligerent. 

It  is  significant  that  the  position  taken  by  the  United 
States  Government  in  the  Treaty  of  Washington  in  1871 
did  not  go  so  far  as  to  impose  upon  a  neutral  the  duty 
of  prohibiting  generally  the  recruitment  of  men  on  its 
soil  by  a  belligerent,  but  only  required  the  prohibition 
of  the  use  of  its  ports  and  waters  for  that  purpose. 
Nor  can  it  escape  attention  that  even  going  so  far  as 
the  United  States  did  in  the  Treaty  of  Washington  it 
appeared  to  be  necessary  to  have  the  rule  agreed  to, 
prior  to  submitting  the  Alabama  claims  to  the  Geneva 
Arbitration  Tribunal,  lest,  perhaps,  if  such  a  rule  had 
not  been  agreed  to  in  advance  by  the  parties  to  the 
arbitration,  the  Geneva  Tribunal  might  have  otherwise 
decided  with  reference  thereto. 

In  December  1884,  President  Arthur  in  his  message 

to  the  Congress  recommended 

"That  the  scope  of  the  neutrality  laws  of  the  United 
States  be  so  enlarged  as  to  cover  all  patent  acts  of  hos- 
tility committed  in  our  territory  and  aimed  against  the 
peace  of  a  friendly  nation". 

8  Messages  S  Papers  of  the  Presidents  241. 

The  message  evidently  fell  upon  deaf  ears  for  nothing 
was  done.  In  1897  by  an  Act  of  the  Congress  a  com- 
mission was  authorized  to  revise  and  codify  the  crim- 
inal laws  of  the  United  States  and  to  make  such  changes 
of  substance  therein  as  they  might  deem  advisable.  The 
commission  some  years  later  made  its  report  and  on 
the  basis  thereof  bills  to  codify  and  revise  the  criminal 
laws  of  the  United  States  were  introduced  in  Congress, 
which  resulted  in  the  Federal  Penal  Code  of  1909  (Vol. 
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42  Congressional  Eecord,  Part  1,  pages  724,  725).  The 
committee  which  had  the  preparation  of 'the  bill,  except 
in  a  few  instances,  preferred  to  merely  codify  and 
revise  existing  law  without  changing  or  adding  to  the 
substance  of  existing  law,  and  this  was  absolutely  true 
of  that  chapter  of  the  Penal  Code  defining  offenses 
against  neutrality  (ibid  726,  728,  729).  It  is  clear, 
therefore,  that  from  1794  to  1909,  when  it  came  to  defin- 
ing otfenses  against  the  United  States  as  they  were  re- 
lated to  foreign  enlistments,  the  Congress  was  during 
all  that  period  content  to  prohibit  the  hiring  or  retaining 
of  persons  to  go  out  of  the  country  with  intent  to  be 
enlisted  in  foreign  service,  and  to  stop  short  with 
that  prohibition,  though  the  British  models  for  legisla- 
tion upon  this  subject  had  clearly  indicated  that  there 
was  conduct  in  connection  with  such  foreign  enlistments 
which  the  American  Acts  failed  to  penalise. 

The  duty  of  a  neutral  to  prohibit  the  lev^'ing  of  troops 
on  its  territory  for  foreign  military  service  by  belli- 
gerents, was  for  the  first  time  formally  and  generally 
asserted  in  1907.  By  the  convention  respecting  the 
rights  and  duties  of  neutral  powers  and  persons  in  war 
on  land  of  the  Second  International  Peace  Conference 
at  The  Hague  in  1907,  in  designating  the  duties  of 
neutrals,  Article  IV  provided: 

"Corps  of  combatants  cannot  be  formed  nor  recruiting 
agencies  opened  on  the  territory  of  a  neutral  power  to 
assist  the  belligerents." 

And  Article  V  provided: 

"A  neutral  power  must  not  allow  any  of  the  acts 
referred  to  in  Articles  II  to  IV  to  occur  on  its  territory." 

2  M alloy's  Treaties,  etc.,  pages  2297,  2298. 
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But  this  convention,  tliongh  the  United  States  and 
other  powers  are  parties  to  it,  is  of  no  binding  force 
in  the  present  European  War.  By  Article  XX  of  that 
convention,  it  is  provided: 

"The  provisions  of  the  present  Convention  do  not  apply 
except  between  contracting  powers,  and  then  only  if  all 
the  belligerents  are  parties  to  the  Convention." 

\  lUd,  page  2300. 

As  Great  Britain,  Italy,  Servia  and  Bulgaria,  of  the 
belligerents  in  the  present  European  War,  are  not  par- 
ties to  this  convention,  not  having  ratified  the  same,  or 
assented  thereto,  the  convention  by  its  own  terms  has  no 
binding  force  upon  any  of  the  parties  to  it  during  the 
present  European  War.  But  assuming  its  binding  force 
it  was  not  until  1907  that  the  Congress  could  have  felt 
obligated  by  reason  of  any  duties  imposed  upon  a 
neutral  under  international  law  to  prohibit  the  recruit- 
ment of  men  on  the  territory  of  a  neutral  in  the  interests 
of  a  belligerent;  and  the  Congress  may  well  have  felt 
that  the  prohibitions  of  our  neutrality  law  against  the 
beginning,  setting  on  foot,  the  providing  or  preparing 
the  means  for  any  military  expedition  or  enterprise  to 
be  carried  on  from  the  United  States  against  the  terri- 
tory of  a  friendly  state,  and  against  the  enlistment  or 
hiring  or  retaining  of  men  to  enlist,  or  hiring  or  retain- 
ing of  men  to  go  beyond  the  limits  of  the  United  States 
with  intent  to  be  enlisted  in  foreign  service,  met  the 
neutral  obligations  of  the  United  States  as  they  were  de- 
clared in  The  Hague  Convention.  The  commencement 
of  a  military  expedition  with  or  without  enlistment  on 
the  territory  of  a  neutral,  may  well  be  likened  to  the 


118 


opening  of  recruiting  agencies  on  the  territory  of  a 
neutral.  So,  too,  the  enlisting  of  men  pn  the  territory 
of  a  neutral  or  the  hiring  or  retaining  of  them  there  to 
enlist,  or  the  hiring  or  retaining  of  them  there  to  go 
beyond  the  territory  of  the  neutral  with  intent  to  be 
enlisted  in  foreign  service,  may  also  be  likened  to  the 
opening  of  recruiting  agencies  on  the  territory  of  a 
neutral.  But  the  mere  aiding,  assisting  or  persuading 
of  men  to  go  beyond  the  limits  of  a  neutral  with  intent 
to  enlist  cannot  be  compared  to  the  opening  of  recruit- 
ing agencies  on  the  territory  of  a  neutral,  because  the 
act  of  recruiting  implies  the  act  of  hiring  or  entering 
.into  a  contract  or  agreement  with  the  party  hired  rela- 
tive to  enlistment. 

For  instance,  it  is  the  custom  in  the  American  mili- 
tary service  to  secure  recruits  after  the  following  man- 
ner. General  recruiting  stations  are  established  at 
different  points  ''at  which  applicants  for  enlistment  are 
examined  and  from  which,  if  found  to  be  qualified  for 
service,  they  are  forwarded  to  recruiting  depots  for  final 
examination  and  enlistment"  (U.  S.  Army  Regulations, 
Par.  841  (1913)  ).  Men  are  not  actually  enlisted  at 
these  general  recruiting  stations  (U.  S.  Army  Reg. 
847).  The  applicant  for  enlistment  first  executes  a 
formal  declaration  or  application  for  enlistment  (U.  S. 
Army  Reg,  853).  If  the  applicant  is  accepted  for  enlist- 
ment he  is  then  furnished  transportation  from  the  gen- 
eral recruiting  station  to  the  recruiting  depot  or  re- 
cruiting depot  post  (U.S.  Army  Reg.  1115).  If  after 
examination  at  the  recruiting  depot  or  recruiting  depot 
post  the  applicant  is  acceptable  he  is  then  enlisted  and 
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signs  an  enlistment  contract  in  the  form  of  an  oath 
(U.  S.  Army  Reg.  855). 

Here  we  see  the  steps  taken  in  recruiting.  First, 
there  is  the  formal  application  to  enlist  and  its  accep- 
tance. This  is  a  contract  or  agreement  to  enlist  and 
is  not  the  enlistment  itself.  Second,  there  is  a  con- 
tract of  enlistment;  this  is  the  enlistment  itself.  "When 
an  applicant  has  made  application  to  enlist  and  his 
application  to  enlist  has  been  accepted,  he  may  be  said 
to  have  been  hired  or  retained  to  enlist,  and  when 
this  applicant  for  enlistment  is  finally  passed  and  signs 
his  enlistment  paper  he  has  then  executed  his  contract 
of  enlistment  and  may  be  then  said  to  have  been  hired 
or  retained  as  a  soldier.  There  are  thus  two  separate 
and  distinct  contracts  of  hiring. 

The  distinction  noted  between  the  contract  to  enlist 
and  the  contract  of  enlistment  is  clearly  recognized  in 
Section  10  Federal  Penal  Code  and  in  the  preceding 
sections  upon  which  it  was  founded  because  that  sec- 
tion not  only  prohibits  enlistment  in  the  United  States, 
but  prohibits  the  hiring  or  retaining  of  persons  to  enlist, 
as  well  as  the  hiring  or  retaining  of  persons  to  go 
beyond  the  limits  of  the  United  States  with  intent  to 
be  enlisted  in  foreign  service.  Now  there  are  many 
acts  by  which  a  person  in  the  United  States  might  be 
secured  as  a  soldier  in  foreign  service  that  would  fall 
short  of  this  system  of  recruitment  or  anything  like  it. 
A  man  going  abroad  on  his  own  volition,  for  instance, 
cannot  be  said  to  have  been  recruited  in  the  United 
States.  A  man  assisted  to  go  abroad,  or  a  man  urged 
to  go  abroad,  or  persuaded  to  go  abroad,  by  any  means 
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short  of  a  contract  hiring  him  to  enlist  or  to  go  abroad 
with  intent  to  be  enlisted,  though  he  -actually  went 
abroad  with  the  intent  to  enlist  could  not  be  said  to  have 
been  recruited  in  the  United  States,  because  he  left 
there  under  no  obligation  to  enlist,  whatever,  and  if 
places  were  established  where  aid  and  assistance  were 
given  to  those  seeking  to  go  abroad  on  their  own  voli- 
tion, and  such  aid  were  given  without  imposing  any 
obligation  on  the  party  assisted  to  enlist  or  to  leave 
the  country  with  the  intent  to  enlist,  those  places  could 
not  be  characterized  as  recruiting  agencies. 

The  French  text  of  The  Hague  convention,  which  is 
treated  by  the  United  States  Government  as  of  equal 
authority  with  the  English  text,  as  both  texts  are  pub- 
lished for  the  guidance  of  the,  Army  and  Navy  (Hague 
&  Geneva  Conventions,  U.  S.  Navy  Dept.  1911,  p.  70; 
Rules  of  Land  Warfare  U.  S.  War  Dept.  1914,  p.  166), 
reads  as  follows: 

"Des  corps  de  combattants  ne  peuvent  etre  formee,  ni 
des  bureaux  d'enrolement  oiiverts.  sur  le  lerritoire  d'une 
Puissance  neutre  au  profit  des  belligerants. " 

Here,  too,  the  use  of  the  term  "bureaux  d'enrolement" 
implies  that  not  only  has  the  recruit  been  enrolled  but 
obligated,  because  enrolment  without  obligation  could 
'not   be    an    ''enrolement    au    profit    des    belligerants". 

Clearly  the  plain  letter  of  the  Federal  Penal  Code  is 
sufficient  to  enable  the  United  States  to  discharge  its 
obligations  as  a  neutral  as  defined  under  The  Hague 
Convention  which  imposes  upon  it  the  duty  of  prohibiting 
the  opening  of  recruiting  agencies  in  this  country  to  as- 
sist a  belligerent,  or  as  asserted  in  the  French  text, 


121 


"bureaux  d 'enrolement  au  profit  des  belligerants". 
For  our  neutrality  statute  covers,  though  it  is  limited, 
to  acts  of  recruitmeut,  in  prohibiting  here  the  enlist- 
ment or  the  hiring  or  retaining  of  men  to  enlist  or  to 
go  beyond  the  country  with  intent  to  enlist.  And  these 
considerations,  we  believe,  are  those  which  have  per- 
suaded the  Congress  to  make  no  change  in  our  neu- 
trality statute  so  far  as  foreign  enlistment  is  con- 
cerned. "The  procuring",  "the  attempting  or  en- 
deavoring to  procure",  "the  inducing",  of  the 
British  statutes  were  deliberately  rejected  or  de- 
liberately disregarded,  because  those  words  went 
further  and  prohibited  a  group  of  acts  which  it  was  not 
and  never  has  been  an  obligation  of  a  neutral  to  pro- 
hibit. As  illustrating  the  American  attitude  upon  the 
subject,  during  the  Franco-Prussian  war  twelve  hun- 
dred Frenchmen  left  New  York  City  for  France  on 
two  boats;  it  was  generally  understood  that  these  men 
were  going  home  to  enlist  in  the  French  army;  the 
same  vessels  carried  9600  rifles  and  eleven  million 
cartridges.  Mr.  Fish  took  the  position  that  this  was  not 
a'  hostile  expedition  as  the  men  were  not  organized 
or  drilled  and,  therefore,  it  was  not  the  duty  of  the 
United  States  to  prevent  their  departure.  The  position 
there  taken  is  approved  by  Hall  in  his  International 
Law,  page  631.  During  the  same  war  Germans  were 
sent  from  this  country  to  Germany  for  military  service, 
without  objection  on  the  part  of  the  United  States 
{Woolsey  International  Law,  page  289  note,  6th  Edi- 
tion). And  during  the  present  war  the  nationals  in 
this  country  of  all  the  belligerents  except  Great  Britain 
have    freely    returned   home    from    the    United    States 
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for  military  service  and  have  been  aided  and  assisted 
thereto  by  their  respective  consular  and  diplomatic 
officers  here   (Trans,  p.  Ill;  par.  54). 

It  should  further  be  remembered,  throughout  the 
analysis  of  this  legislation,  that  what  is  being  dealt  with 
here  is  a  penal  statute.  We  need  not  cite  authority  to  sup- 
port the  proposition  that  a  penal  statute  of  this  character 
is  not  to  be  enlarged  by  implication,  or  extended  to  cases 
not  obviously  within  its  language ;  we  do  not  conceive  that 
authority  should  be  cited  to  sustain  the  proposition 
that  such  a  statute  should  be  closely  adhered  to  as 
written,  and  that  to  adopt  the  language  of  Chief 
Justice  Fuller  it  should  be  applied  only  to  those  who 
are  plainly  and  unmistakably  within  its  terms.  If  any 
authority  be  needed  on  this  subject  matter,  the  follow- 
ing may  be  consulted. 

We  believe  that  the  subjoined  authorities  will  fully 
support  the  proposition  that  this  penal  legislation  must 
be  taken  as  it  is  written,  without  addition  thereto,  or 
subtraction  therefrom;  it  is  to  be  tested  by  its  own 
terms;  neither  its  terms,  purpose  nor  meaning  can  be 
extended  or  limited  by  implication  or  construction;  and 
its  scope  is  to  be  determined  by  its  langauge  and  by 
that  only. 

Hamilton  v.  Ratlihone,  175  U.  S.  419-421; 
New  Orleans  v.  Warner,  id.  146; 
Bate  Ref.  Co.  v.  Sulzberger,  157  id.   1; 
McBroom  v.  Scot,  Mort.  Co.,  153  id.  318,  323; 
Minnesota  v.  Barber,  136  id.  320; 
Henderson  v.  R.  R.,  123  id.  61; 
U.  S.  V.  Parker,  120  id.  89; 
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Soon  Hing   v.   Crowley,   113   id.   703,   710; 

Bond  V.  Dustin,  112  id.  604; 

U.  S.  V.  WiUherger,  18  id.  (5  Wheat.)  95,  96; 
Marshall,  C.  J.; 

Weber  v.  St.  P.  C.  Ry.,  97  Fed.  Eep.  140; 

Shreve  v.  Chesenian,69  id.  692; 

Knox  County  v.  Martin,  68  id.  789; 

U.  S.  V.  Clayton,  2  Dill,  C.  C.  224-226; 

Reg.  V.  Turk,  10  Q.  B.  544;  Denman,  C.  J.; 

Henderson  v.  Sherbourne,  2  M.  &  W.  239;  Tenter- 
den  and  Abinger,  J.  J.; 

Melody  v.  Reab,  4  Mass.  473 ;  Parsons,  C.  J. ; 

Com.  V.  Martin,  17  id.  362 ;  Parker,  C.  J. ; 

Cleveland  v.  Norton,  60  id.  380;  Shaw,  C.  J.; 

Anderson  v.  R.  R.,  42  Minn.  490; 

Ex  parte  McNulty,  77  Cal.  168; 

Tynan  v.  Walker,  35  id.  634; 

City  of  Eureka  v.  Bias,  89  id.  469-470; 

Mills  V.  Land  Co.,  97  id.  254; 

In  re  Walkerly,  108  id.  655; 

In  re  Wong  Hane,  id.  682; 

Cline  V.  State,  36  Tex.  App.  320; 

Rich  V.  Kaiser,  54  Pa.  St.  86,  89. 

And  the  principles  of  statutory  constrnction  for  which 
we  are  contending,  are  applicable  and  have  been  ap- 
plied to  neutrality  laws.  The  rule  upon  the  subject  is 
thus  stated  in  Cyc: 

"The  neutrality  act  is  to  be  construed  as  other  domestic 
legislation  is,  and  its  meaning  is  to  be  found  in  the  ordi- 
nary meaning  of  the  terms  used.     It  is  a  criminal  and 


124 


penal  statute,  and  is  not  to  be  enlarged  beyond  what  that 
language  clearly  expresses  as  being  intended." 

29  Cyc,  678,  ^'2  Constnictio'n". 

And    as    further    supporting    this    principle    of    con- 
struction, see  the  reasoning  and  decision  in 
Ex  parte  Orozco,  201  Fed.  106. 

And  in  a  very  well  considered  case  decided  in  the 
Court  of  Exchequer,  views  were  expressed  which  we  con- 
sider to  be  pertinent  upon  the  point  of  view  which 
should  be  taken  of  this  legislation.  The  case  was  that 
of  the  ''Alexandria",  a  ship  built  in  Great  Britain 
and  seized  by  the  customs  authorities  of  the  Port  of 
Liverpool  as  being  built  for  the  Confederate  States 
and  intended  to  be  used  by  them  as  a  ship  of  war, 
although  not  fully  equipped  as  a  ship  of  war.  The 
proceedings  were  liad  under  the  Foreign  Enlistment  Act 
of  1819,  and  Pollock,  C.  B.,  after  stating  that  the  ques- 
tion which  arose  was,  what  is  the  true  construction  of 
the  Foreign  Enlistment  Act,  goes  on  to  describe  that 
Act  as  being  ''a  highly  penal  statute".  After  repudiat- 
ing the  thought  that  in  the  consideration  of  a  penal 
statute  an  equitable  construction  has  any  place  (star 
p.  509)  the  learned  judge,  referring  to  the  remark 
af  Mr.  Justice  Blackstone  that 

"The  freedom  of  our  constitution  will  not  permit  that 
in  criminal  cases  a  power  should  be  lodged  in  any  judge 
to  construe  the  law  otherwise  than  according  to  the 
letter," 

proceeds  to  add 

"Our  institutions  were  never  more  safe  in  my  opinion 
than  at  the  present  moment,  but  we  cannot  afford  at 
any  time  to  lose  any  of  the  grounds  of  our  security,  and 
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no  calamity  would  be  greater  than  to  introduce  a  lax  or 
elastic  interpretation  of  a  criminal  statute  to  serve  a 
special  but  temporary  purpose." 

The   learned   judge   further   observes    that 

"the  distinction  between  a  strict  construction  and  a 
more  free  one  has,  no  doubt,  in  modem  times  almost  dis- 
appeared, and  the  question  now  is :  What  is  the  true 
construction  of  a  statute?  If  I  were  asked  whether  there 
be  any  difference  left  between  a  criminal  statute  and  any 
other  statute  not  creating  a  crime,  I  should  say  that  in  a 
criminal  statute  you  must  be  quite  sure  that  the  offense 
charged  is  within  the  letter  of  the  law.  No  doubt  there 
are  some  other  cases  to  which  the  statute  is  to  be  applied, 
unless  you  are  quite  sure  of  the  contrary,  namely,  that 
the  case  is  not  within  the  law.  *  *  *  So,  also  I  think  that 
we  have  nothing  to  do  with  the  political  consequences  of 
our  decision,  or  the  dissatisfaction  which  it  may  create 
in  any  quarter  anywhere,  and  I  cannot  help  expressing 
my  regret,  not  unmixed  with  some  surprise,  that  the 
learned  attorney-general  has  more  than  once  adverted  to 
the  consequences  that  may  arise  from  our  holding  that 
what  the  defendants  have  done  is  not  contrary  to  our 
municipal  law  *  *  *  in  construing  the  statute,  it  is 
our  duty  to  ascertain  the  true  legal  meaning  of  the  words 
used  by  the  legislature  and  to  collect  the  intention  from 
the  language  of  the  statute  itself,  either  the  preamble, 
or  the  enactments,  and  not  to  make  out  the  intention  from 
some  other  sources  of  information  and  then  construe  the 
words  of  the  statute  so  as  to  meet  the  assumed  intention ; 
and  this  appears  to  me  to  be  the  mistake  of  the  counsel 
on  the  part  of  the  Crown.  They  say,  'Here  is  a  powerful 
state  complaining  that  what  you  are  doing  is  as  bad  as 
war',  and  saying  'We  will  not  endure  it';  and  then  they 
say  'The  welfare  and  peace  of  this  country  require  that 
the  Act  should  be  so  construed  as  to  silence  that  com- 
plaint'. But  we  cannot  and  ought  not,  even  if  the  matter 
before  us  seemed  to  be  within  the  mischief  which  it  is 
supposed  the  statute  meant  to  remedy,  to  deal  with  it  as 
a  crime  unless  it  be  plainly  and  without  doubt  included 
in  the  language  used  by  the  legislature." 
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And   so,   likewise,   in  the   same   case,   it  is   observed 

by    Baron    Bramwell,    who    concurred    in    the    opinion 

of  the  Chief  Baron: 

"It  may  be  said  that  this  is  a  lawyer's  mode  of  dealing 
with  the  question,  merely  looking  at  the  words.  It  is  so, 
and  I  think  it  right.  A  judge,  discussing  the  meaning 
of  a  statute  in  a  court  of  law,  should  deal  with  it  as  a 
lawyer  and  look  at  its  words.  If  he  disregards  them 
and  decides  according  to  its  makers'  supposed  intent,  he 
may  be  substituting  his  for  theirs,  and  so  legislating.  As 
has  been  excellently  said,  'Better  far  be  accused  of  a 
narrow  prejudice  for  the  letter  of  the  law,  than  sit  up 
and  sanction  vagiTC  claims  to  discard  it  in  favor  of  some 
higher  interpretation  more  consonant  with  the  supposed 
intention  of  the  framers  or  the  spirit  which  ought  to  have 
animated  them'.  Important  as  are  the  objects  of  that 
statute,  it  must  be  construed  on  the  same  principles  as 
one  regulating  the  merest  point  of  practice  or  other  trif- 
ling matter. ' ' 

In    the    course    of    the    argument    in    this    cause,    on 

behalf  of  the  defendants,  it  was  said  that 

"It  is  a  wrong  mode  of  construing  a  penal  statute  to 
extend  its  provision  beyond  what  the  legislature  intended, 
because  it  may  by  possibility  be  evaded.  Evasion  means 
avoiding  the  commission  of  the  offense,  and  why  should 
a  man  be  punished  for  avoiding  committing  it?  And  in 
this  connection,  counsel  referred  to  the  following  passage 
in  a  note  written  on  October  16.  1862,  by  Lord  Russell 
to  Mr.  Adams,  the  American  Ambassador,  acknowledging 
the  receipt  of  certain  evidence  as  to  the  gun  boat  Alabama, 
— 'AVith  reference  to  your  observations  with  regard  to 
the  enfringment  of  the  enlistment  Act,  I  have  to  remark 
that  it  is  true  that  the  foreign  enlistment  Act,  or  any 
other  Act  of  the  same  purpose,  can  be  evaded  by  very 
subtle  contrivances ;  but  Her  Majesty  cannot  on  that 
account  go  beyond  the  letter  of  the  existing  law'." 

And  no  doubt.  Baron  Bramwell  had  this  thought  in 
mind  when  he  remarked: 
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''What  I  wish  is  to  show  that  in  considering  this  as  a 
matter  of  principle,  I  have  borne  in  mind,  first,  that  the 
present  law  is  capable  of  easy  and  mischievous  evasion ; 
and  secondly,  that  if  it  is  sought  to  extend  it  by  con- 
struction, it  is  impossible  to  stop  short  of  the  prohibition 
of  the  export  of  contraband  of  war  generally;  though, 
thirdly,  a  positive  law  so  stopping  would  not  be  difficult 
of  enactment  *  *  *  j  have  no  doubt  that  the  vessel 
was  building  and  equipping  for  the  Confederates,  and  in 
order  that  they  might  use  her,  when  already  armed  and 
equipped  for  hostilities,  against  the  Federals.  This  was 
being  attempted,  l)ut  I  see  no  evidence  that  it  was  in- 
tended to  arm  or  equip  her  in  the  Queen's  Dominions  so 
as  to  be  capable  of  attack  or  defense.  On  the  contrary, 
I  believe  it  was  intended  to  evade,  not  infringe  the  stat- 
ute, not  to  commit  a  misdemeanor  nor  to  do  or  attempt 
to  do  what  would  cause  a  forfeiture  of  the  ship.  I  believe 
on  the  evidence  that  it  was  intended  to  deal  with  this 
vessel  as  with  the  Alabama,  viz :  to  get  her  out  of  the 
country,  and  to  give  her  her  warlike  equipment  and 
armament  out  of  the  Queen's  Dominions." 

The  result  was  that  the  rule  ni^i  granted  the  Attorney- 
General  for  a  new  trial  was  discharged.  Thereafter 
the  Crown  appealed  to  the  Exchequer  Chamber  against 
the  decision  of  the  Court  of  Exchequer  in  discharging 
the  rule  for  a  new  trial ;  but  in  the  Court  of  Exchequer 
Chamber,  the  appeal  was  dismissed,  the  judges  being 
of  opinion  that  the  provisions  of  the  common  law 
procedure  Act  of  1854  as  to  appeal  did  not  apply  to 
the  revenue  side  of  the  Court  of  Exchequer,  There- 
after, the  Crown  appealed  to  the  House  of  Lords; 
but  there,  the  ruling  of  the  Court  of  Exchequer  Chamber 
was  affirmed,  and  the  appeal  was  dismissed  with  costs. 
Attorney-General  v.  Sillem,  2  Hurl.  &  Colt,  431, 
579,  1022. 


128 


There  can,  indeed,  we  submit,  be  no  reasonable  doubt 
about  the  rule  that  if  the  conduct  ascribed  to  the 
defendants  does  not  come  clearly  within  the  terms  of 
the  prohibition  of  the  statute,  the  scope  of  the  statute 
will  not  be  extended  to  include  any  other  conduct  than 
that  which  is  clearly  described  and  provided  for;  and 
where  it  is  not  entirely  clear  that  the  ascribed  conduct 
is  embraced  within  the  terms  of  the  prohibition  of 
the  statute,  the  doubt  must  be  resolved  in  favor  of 
the  defendant. 

U.  S.  V.  Delaware,  etc.,  Co.,  213  U.  S.  366; 
Chase  v.  Curtis,  113  U.  S.  452; 
U.  S.  V.  Ragsdale,  27  Fed.  Cas.  Xo.  16,113; 
V.  S.  V.  Claijton,  25  id.  No.  14,814; 
Railroad  Co.  v.  U.  S.,  188  Fed.  191;  213  id.  162, 
169; 

U.  S.  V.  Van  Wert,  195  id.  974; 
Erhaugh  v.  U.  S.,  173  id.  433; 
Bank  v.  U.  S.,  206  id.  374; 
Field  V.  U.  S.,  137  Fed.  6; 
The  Ben  R.,  134  id.  784; 
In  re  McDonough,  49  id.  360; 
U.  S.  V.  Starn,  17  id.  435 ; 
French  v.  Foley,  11  id.  801. 

And,  moreover,  it  has  never  been  doubted  that  an 
appeal  may  be  made  to  the  consequences  of  a  proposed 
construction,  in  denial  of  that  construction;  that  is 
to  say,  in  the  construction  of  a  statute,  considerations 
arising  from  the  inconvenience,  absurdity,  injustice, 
or  prejudice  to  the  public  interests  resulting  from  a 
proposed     construction,     may     always     be     considered 
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{Knowlton  v.  Moore,  178  U.  S.  41;  The  Chmese  Laborers 
on  Shipboard,  13  Fed.  291;  In  re  Generator  Co.,  175 
Fed.  825;  Pennington  v.  U.  8.,  231  U.  S.  631).  But 
something  has  already  been  said  concerning  the  gross 
injustice  to  be  found  in  the  unjust  discrimination  against 
Great  Britain  which  would  attend  the  construction  of 
this  penal  statute  contended  for  by  the  other  side; 
and  in  connection  with  those  suggestions,  it  may  be 
well,  in  the  light  of  the  rule  just  referred  to,  to  call 
attention  to  the  following  expression  of  opinion  on 
this  subject  by  the  Attorney-General  of  the  United 
States  on  page  26  of  his  printed  memorandum  of  law, 
on  the  construction  of  Section  10  of  the  Federal  Penal 
Code.  There,  Mr.  Charles  Warren,  the  Assistant  Attor- 
ney-General, takes  occasion  to  say: 

"If,  however,  by  the  law  of  his  country,  every  reservist 
after  his  active  service  constitutes  at  all  times  an  existing 
part  of  the  military  service  of  his  country,  and  if  upon 
his  return  he  is  not  obliged  to  take  any  formal  step  of  the 
nature  above  outlined  (that  is  to  say,  enrolling,  or  enlist- 
ing, or  entering  himself  or  taking  any  oath),  if  he  simply 
resumes  his  place  in  the  ranks  as  would  a  soldier  'on 
leave',  his  recall  for  service,  whether  accompanied  hj  pay- 
ment or  consideration  in  the  nature  of  hire,  can  in  no 
sense  he  deemed  a  violation  of  American  Law.  There  is 
no  enlisting  or  entering  himself,  inasmuch  as  he  is  already 
enlisted  so  far  as  he  ever  can  be.  There  is  no  hiring  or 
retaining  to  enlist  or  enter  himself,  for  it  is  not  possible 
so  to  hire  or  retain  a  man  who  is  already  enlisted  and 
entered." 

and  he  then  cites  the  Germans  as  a  ''class  of  persons 
to  whom  the  statute  is  not  applicable." 

Would  it,  then,  be  a  crime,  within  the  terms  of  this 
penal  statute,  to  furnish  the  means  or  ability  to  a 
reservist,  who  happened  to  be  in  this  country,  so  that 
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he  might  return  to  report  for  duty  as  a  soldier?     If 
a  reservist  be  within  the  United  States,  but  financially 
unable  to  return  to  his  regiment,  would  one  who  assisted 
him  so  to  return  be  guilty  of  a  violation  of  this  section 
of    the    penal    code?      And    why,    therefore,    should    a 
German  or  French  sympathizer  within  the  United  States 
be  permitted  to  furnish  financial  assistance  to  German 
or  French  reservists,  thus  enabling  them  to  return  to 
their   regiments,   without   the   slightest   concealment   of 
their  intentions  and  purposes,  without  committing  any 
violation  of  this  section  of  the  penal  code?     And  why, 
upon   the    other   hand,    should    a    British    sympathizer, 
helping  home  a  British  subject  who  was  under  no  sort 
of   obligation   to    enter   the   military   service    of   Great 
Britain,  be  guilty  of  a  violation  of  this  section  of  the 
penal  code  in  a  case  in  which  he  has  no  knowledge  of 
the    intention    or    purposes    of    such    return    of    such 
British  subject,  but  merely  supposes,  believes   or  pre- 
sumes that  the  British  subject  will  enlist  in  the  mili- 
tary service   of  Great  Britain!     Is  not  such   a  conse- 
quence as  this  precisely  the  sort  of  consequence  which 
should  operate  any  denial  of  the  construction  proposed 
here  by  the  government  of  the  United   States?     How 
can  such  a   construction  as   this   be  squared  with   the 
thought  of  impartial  conduct  towards   all  parties  bel- 
ligerent?   Why  should  the  French  and  German  govern- 
ments be  permitted  by  us  to  help  home  their  reservists 
while,  at  the  same  time,  we  deny  to  the  British  govern- 
ment the  right  to  render  financial  assistance  for  the  re- 
turn of  its  own  people  who  are  not  placed  under  any 
obligation   to  enter  its  military   service?     How  can   a 
construction  be  sustained  or  supported  which  thus  dis- 
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criminates  against  the  solitary  European  government 
which  has  no  compulsory  military  service  law,  and  in 
favor  of  those  European  governments  which  enforce 
compulsory  military  service?  How  can  a  construction 
which  is  responsible  for  such  a  consequence  as  this  be 
treated  gravely  as  a  construction  making  for  neutrality? 
How  can  it  be  reconciled  with  Judge  Ross 's  definition  of 
neutrality  in  the  Turnhull  case? 

And  the  limited  scope  of  the  statute  under  considera- 
tion may  be  further  illustrated  by  considering  for  a 
moment  what  has  been  adjudicated  to  be  not  an  offense 
under  it.  Of  course,  our  statute  is  in  terms  much 
narrower  in  scope  than  the  statutes  from  which  it 
took  its  origin;  while  they  speak  of  hiring,  engaging, 
retaining  and  procuring,  our  statute  is  limited  in  scope 
to  the  thought  of  hiring  or  retaining  alone;  and  when 
one  conies  to  consider  what  acts  have  been  adjudicated 
not  to  be  violations  of  our  neutrality  laws,  one  is  again 
struck  by  the  haphazard  and  illogic  character  of  the 
legislation  whereby  minor  acts  are  pitched  upon,  while 
serious  acts  go  untouched;  and  one  is  helped  to  under- 
stand why  Attorney-General  Gregory  is  making  his 
present  application  to  the  present  Congress  for  im- 
proved and  enlarged  legislation  upon  this  subject.  In 
speaking  of  the  assistance  which  is  given  to  the  proper 
understanding  of  a  statute  of  this  character  by  a  con- 
sideration of  what  is  not  a  violation  of  it,  the  follow- 
ing language  of  Chief  Baron  Pollock,  would  seem  to 
be   impertinent : 

"In  endeavoring  to  discover  the  true  construction  of 
the  seventh  clause  of  the  statute,  the  first  matter  to  be 
attended  to  is  no  doubt  the  actual  lanaruage  of  the  clause 
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itself  as  introduced  by  the  preamble;  secondly,  the  words 
or  expressions  which  obviously  are  by  design  omitted;  and 
thirdly,  the  connection  of  the  seventh  ©lause  with  other 
clauses  in  the  same  statute,  and  the  conclusions  which  on 
comparison  with  other  clauses  may  reasonably  and  ob- 
viously be  drawn.  I  do  not  mean  to  exclude  other  cir- 
cumstances, but  these  appear  to  me  to  be  the  most 
obvious  and  the  safest.  The  learned  Attorney-General, 
with  apparent  effect,  asked  'Why  do  you  try  to  explain 
a  statute  by  words  which  are  not  to  be  found  in  it?  It 
is  dangerous  to  adopt  such  a  course'.  On  the  first  im- 
pression the  objection  seems  not  at  all  unreasonable;  but 
the  answer,  on  a  verv'  little  consideration,  is  quite  obvious. 
In  order  to  know  what  a  statute  does  mean,  it  is  one 
important  step  to  know  what  it  does  not  mean ;  and  if  it 
be  quite  clear  that  there  is  something  which  it  does  not 
mean,  then  that  which  is  suggested  or  supposed  to  be 
what  it  does  mean,  must  be  consistent  and  in  harmony 
with  what  it  is  clear  it  does  not  mean.  What  it  forbids 
must  be  consistent  with  what  it  permits"   (italics  ours). 

Attorney-General  v.  Sillem,  supra,  pp.  515,   516. 

And  certainly  it  cannot  be  seriously  contended  that 
a  knowledge  of  what  is  not  prohibited  under  this  section 
of  the  penal  code  does  not  help  us  to  define  and  limit 
the  prohibitions  of  the  statute.  It  is,  therefore,  proper 
again  to  call  the  attention  of  the  court  to  the  adjudi- 
cated proposition  that  it  is  not  an  offense  under  the  neu- 
trality statute  to  leave  the  United  States  to  enlist  in 
foreign  military  service. 

Wiborg  V.   U.  S.,  163  U.   S.  632; 

U.  S.  V.  Hertz,  26  Fed.  Cas.  No.  15,357; 

U.  S.  V.  Kazinski,  26  Id.  15,  508; 

U.  S.  V.  Nunez,  82  Fed.  599; 

U.  S.  V.  O'Brien,  75  Id.  900. 

Persons  may  depart  together  to  enlist  in  foreign 
military  service,  so  long  as  they  do  not  constitute   a 
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military  expedition  or  enterprise  within  Section  5286 
of  the  Revised  Statutes,  now  Section  13  of  the  Federal 
Criminal  Code. 

U.  S.  V.  O'Brien,  supra; 

U.  S.  V.  Nunez,  supra,  and  see  the  phrase  '' Mili- 
tary expedition  or  enterprise  defined":  5  Fed. 
Stat.  Ann.  370-374. 

It  is  also  settled  that  the  intention  to  enlist  after 
reaching  the  foreign  country  does  not  make  an  expedi- 
tion  unlawful  which   is    otherwise   lawful. 

Generally,  a  wrong  motive  does  not  make  unlawful 

a  lawful  act,  as  Mr.  Justice  Hunt  says: 

"If  the  act  of  an  individual  is  within  the  terms  of 
the  law,  whatever  may  be  the  reason  which  governs  him, 
or  whatever  may  be  the  result,  it  cannot  be  impeached." 

Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535,  541; 
U.  S.  V.  O'Brien,  supra; 
U.  S.  V.  Nunez,  supra. 

The  transportation  of  persons  leaving  to  enlist  is  no 
offense,  if  not  a  '^military  expedition  or  enterprise". 
TJ.  S.  V.  Kazinshi,  supra; 

TJ.  S.  V.  O'Brien,  supra;  5  Fed.  Stat.  Ann.  374 
1st  column,  middle; 

In  the  Hertz  case,  supra,  it  was  said: 

"Before  a  jury  can  properly  convict  an  individual  of 
the  commission  of  a  crime  they  must  be  satisfied,  by  clear 
evidence,  that  the  crime  has  been  committed  by  some 
one.  We  have  no  statute  which  affects  to  punish  braggart 
garrulity';  and,  unless  the  particular  offense  of  enlisting 
certain  definite  persons  has  been  committed  by  Perkins, 
one  of  the  defendants,  though  he  may  have  proclaimed 
upon  the  housetops  that  he  has  recruited  armies  innum- 
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erable,  no  jury  can  properly  convict  him  of  the  offense 
he  professes  to  have  engaf^ed  in"  (page  294). 

And  so  in  the  Kazinski  case,  the  learned  judge  said: 

"A  distinct  hiring  or  retaining  by  the  defendants  must 
be  shown.  It  might  be  done  through  agents,  but  these 
agents  must  be  shown  to  be  agents  for  this  purpose 
and  acting  under  the  defendants.  There  is  nothing  here 
to  show  these  defendants  were  not  the  agents  of  the  per- 
sons sent  on  here  under  Kaufman.  They  might  have 
wished  the  defendants  to  produce  them  a  passage,  or 
the  means  of  going  out  of  the  jurisdiction  to  enlist.  If  a 
captain  of  a  vessel  should  know  that  all  his  passengers 
were  going  out  of  the  United  States  for  the  purpose  of 
enlisting,  or  were  hired  or  retained  to  go,  he  would  not 
be  liable;  he  is  as  much  the  agent  of  the  person  hired  as 
the  one  hiring,  and  he  might  have  the  knowledge  and 
commit  no  offense.  It  would  be  no  crime  to  obtain  a 
ticket  or  hire  a  cab  for  the  person  who  was  hired  or 
retained  to  go  beyond  the  limits  of  the  United  States  to 
enlist"   (page  685). 

And  so,  also,  in  the  Wiborg  case,  supra,  it  was  con- 
tended that  persons  are  not  prohibited  from  going 
abroad  for  the  purpose  of  enlisting  in  the  service  of  a 
foreign  army;  and  that  the  transportation  of  arms,  am- 
munition, and  munitions  of  war,  from  this  country  to 
any  other  foreign  country,  is  not  unlawful;  and  there- 
fore that  no  effense  was  committed  in  the  transporta- 
tion of  men,  arms,  and  munitions;  no  fault  was  found 
by  the  Supreme  Court  with  this  contention;  and  in  that 
connection,  the  Supreme  Court  observed: 

"The  District  Judge  ruled  nothing  to  the  contrary  and 
charged  the  jury  in  this  case  that  it  was  not  a  crime  or 
offense  against  the  United  States  under  the  neutrality 
laws  of  this  country  for  individuals  to  leave  the  country 
with  the  intent  to  enlist  in  a  foreign  military  service,  nor 
was  it  an  offense  against  the  United  States  to  transport 
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persons  out  of  this  country  and  to  land  them  in  foreign 
countries  when  such  persons  had  an  intent  to  enlist  in 
foreign  armies;  that  it  was  not  an  offense  against  the 
laws  of  the  United  States  to  transport  arms,  ammunition, 
and  munitions  of  war  from  this  country  to  any  foreign 
country,  whether  they  were  to  be  used  in  war  or  not ;  and 
that  it  was  not  an  offense  against  the  laws  of  the  United 
States  to  transport  persons  intending  to  enlist  in  foreign 
armies  and  munitions  of  war  on  the  same  trip"  (pages 
652-3). 

And  these  instructions  were  approved  by  the  Supreme 
Court  (page  654). 

(B)  Section  37.  This  is  the  familiar  section  dealing 
with  the  subject  matter  of  conspiracy;  and  in  approach- 
ing the  question  whether  the  present  plaintiffs  in  error 
did  ''unlawfully,  wickedly,  corruptly  and  feloniously 
conspire,  combine,  confederate  and  agree  together"  to 
commit  an  offense  against  the  United  States,  it  is  proper 
to  point  out  that  a  charge  of  crime  against  the  United 
States  must  have  a  clear  legislative  basis  (U.  S.  v. 
Smiill,  236  U.  S.  405) ;  and  therefore,  as  there  is  no  such 
thing  as  a  common  law  otfense  against  the  sovereignty 
of  the  United  States,  the  federal  courts  can  punish  only 
such  combinations  as  are  made  punishable  by  statute. 
By  Section  37  of  the  Criminal  Code,  it  is  in  general 
terms  made  a  punishable  oifense  for  two  or  more  per- 
sons to  conspire  to  commit  any  offense  against  the 
United  States;  but  the  object  of  such  conspirac}^  must 
be  to  commit  some  offense  against  the  United  States  in 
the  sense  only  that  it  must  be  to  do  some  act  made  an 
offense  by  the  laws  of  the  United  States  (Scott  v.  U.  S., 
130  Fed.  429;  U.  S.  v.  Lyman,  190  id.  414).  Resort  must 
therefore  necessarily  be  had  to  other  provisions  of  the 
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laws  of  the  United  States ;  because,  from  tlie  very  nature 
of  the  offense  alleged,  it  is  apparent  thai  the  law  of  con- 
spiracy, especially  as  invoked  in  this  cause,  is  dependent 
upon  other  provisions  of  the  United  States  laws  for  its 
application,  as  in  itself  it  affords  no  definite  standard 
by  which  the  legality  of  objects,  means  or  conduct  may 
be  judged.  That  is  to  say,  under  Section  37,  these 
plaintiffs  in  error  were  accused  of  conspiring  to  commit 
an  offense  against  the  United  States;  but  to  understand 
what  that  offense  may  be,  we  must  go  elsewhere, — we 
must  resort  to  Section  10. 

Under  these  two  sections,  then,  the  question  arises 
whether  this  Agreed  Statement  of  Facts  shows,  beyond 
all  reasonable  doubt  that  these  defendants  criminally 
conspired  to  violate  Section  10,  that  there  was  a  real 
agreement  and  concert  among  them  to  commit  this 
offense,  that  such  an  agreement  and  concert  were  in- 
spired by  the  criminal  and  specific  intent  required,  and 
that  these  elements  were  followed  up  by  overt  acts 
designed  to  further  the  object  of  the  antecedent  con- 
spiracy. 

It  may  not  irrelevantly  be  remarked  that  in  cases  of 
this  class,  criminal  agreement  is  the  basis  of  the  charge 
of  conspiracy, — not  mere  agreement,  but  agreement 
criminal  under  the  statutes  of  the  United  States.  There 
is  no  such  legal  concept  as  conspiracy  in  the  abstract; 
the  thought  is  essentially  relative  and  concrete;  and  so 
well  recognized  is  this  that,  under  Section  37,  the  mere 
conspiring  is  not  criminal.  Under  Section  37,  a  volun- 
tary combination  of  men  has  in  it  no  element  of  evil 
which  infects  with  indictability  acts  in  themselves  not 
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indictable  under  other  specific  statutory  provisions.  On 
the  contrary,  in  federal  criminal  jurisprudence,  and 
under  Section  37,  voluntary  combination  is  indictable  or 
not  just  as  the  conduct  which  it  involves  is  statutorily 
indictable  or  not.  In  other  words,  men  may  voluntarily 
combine  without  being  gnilty  of  conspiracy,  as  when 
they  combine  themselves  into  corporate  or  non-corporate 
associations  of  all  kinds ;  the  combination  becomes  crim- 
inal only  when  the  conduct  which  it  involves  is  criminal ; 
it  is  the  criminal  nature  of  the  concerted  purpose  which 
imparts  to  the  combination  its  criminal  character;  and 
here,  the  alleged  criminal  and  concerted  purpose  is 
claimed  to  have  been  the  hiring  and  retaining  of  these 
men  to  go  abroad  for  enlistment  in  a  foreign  military 
service. 

It  should  further  be  remarked  that,  in  the  law  of  con- 
spiracy, the  criminal  agreement  must  involve  concerted 
action.  Mere  individual  intentions  or  purposes  possess 
no  significance;  many  men  may,  without  any  concert 
whatever,  desire  the  attainment  of  the  same  object  and 
labor  to  achieve  it,  but  no  one  would  call  that  a  con- 
spiracy, and  it  would  be  a  distortion  of  language  to  do 
so ;  because,  while  there  may  have  been  the  same  purpose 
or  intention  held  independently  in  the  mind  of  each,  yet 
those  independent  intentions  or  purposes  never  coalesced 
into  any  concert.  And  that  this  concerted  action  is  an 
ingredient  of  conspiracy,  is  the  view  of  the  Supreme 
Court,  which  defines  conspiracy  thus: 

''A  conspiracy  is  a  combination  of  two  or  more  persons, 
hy  some  concerted  action,  to  accomplish  some  criminal  or 
unlawful  purpose,  or  to  accomplish  some  purpose,  not  in 
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itself    criminal    or    unlawful,    by    criminal    or    unlawful 
means. ' ' 

Pettibone  v.  U.  8.,  148  U.  S.  203. 

In  other  words,  to  adopt  the  language  of  the  indict- 
ment in  the  present  cause,  there  must  be  a  "corrupt" 
agreement  to  commit  an  offense  against  the  United 
States.  The  corrupt  agreement  must  be  a  real  agree- 
ment, however  proved.  Mere  knowledge  by  each  party 
concerned  of  the  other's  purpose,  together  with  acquies- 
cence in  that  purpose,  would  not  be  enough  to  satisfy 
the  law  (8  Cyc,  621;  5  R.  C.  L.  1063;  1  Wharton  Crim. 
Law.,  Ed.  1912,  Sec.  266,  n.  2;  1  Wharton  Crim.  Evld., 
Ed.  1912,  page  922,  n.  4,  5 ;  U.  S.  v.  Lancaster,  44  Fed. 
896;  Marrash  v.  U.  S.,  168  Id.  225;  Patterson  v.  U.  S., 
222  id.  599;  People  v.  Woodward,  45  Cal.  293);  and 
before  any  conviction  can  result,  such  real  agreement 
must  be  established  beyond  all  reasonable  doubt. 

And  it  should  be  added  that  the  existence  of  a  con- 
spiracy is  not  established  by  evidence  of  subsequent  con- 
ditions which  are  consistent  with  its  existence  (Waters- 
Pierce  Oil  Co.  V.  Van  Elderan,  137  Fed.  557,  571).  In 
other  words,  resort  cannot  be  had  to  an  alleged  overt 
act  to  prove  the  conspiracy.  You  cannot  argue  back 
from  the  overt  act  to  the  prior  conspiracy  from  which 
it  sprang.  The  conspiracy  itself  is  the  foundation  for, 
and  source  of  the  subsequent,  independent  overt  acts, 
and  you  cannot  infer  from  my  participation  in  the  overt 
act  that  I  was  a  conspirator, — you  must  prove  me  to 
have  been  a  conspirator,  by  independent  evidence.  In- 
deed, in  no  case,  can  acts  occurring  after  the  conspiracy 
is  formed  be  referred  to  for  the  purpose  of  proving  the 
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7.  There  must  have  been  consummated,  within  the 
United  States,  a  distinct  hiring  and  retaining. 

8.  Such  hiring  and  retaining  must  be  one  hiring  the 
person  hired  and  retained  to  go  beyond  the  limits  or 
jurisdiction  of  the  United  States;  thus  a  hiring  and 
retaining  to  go  from  San  Francisco  to  New  York  would 
not  be  a  violation  of  this  statute,  because  there  would  be 
no  intent  that  the  men  hired  and  retained  should  go 
beyond  the  United  States. 

9.  Such  hiring  and  retaining  must  be  to  go  abroad 
with  a  specific  intent  and  for  a  specific  purpose,  viz. :  to 
enlist  in  a  foreign  military  or  naval  service  of  some 
foreign  power  then  at  war  or  in  a  state  of  war,  with 
another  foreign  power,  there  being  a  state  of  peace 
between  the  belligerents  and  the  United  States. 

10.  Such  hiring  and  retaining  cannot  be  the  product 
or  independent  or  unilateral  intents,  but  must  result 
from  a  common  or  bilateral  intent,  known  to,  understood 
by,  and  participated  in  by  both  parties  to  the  hiring  and 
retaining.  The  claim  made  in  the  indictment  is  that  the 
defendants  were  guilty  of  a  corrupt  and  felonious  con- 
spiracy, prompted  with  the  specific  intent  to  hire  and 
retain  men  for  foreign  military  service;  and  it  is  this 
specific  situation,  and  not  the  helping  home  of  fellow 
subjects,  which  this  record  must  establish  with  the 
stringency  required  in  criminal  causes  before  this  judg- 
ment can  be  supported  here.  Sections  10  and  37  of  the 
Penal  Code  prescribe  the  limits  within  which  the 
activities  of  the  lower  court  were  restricted: 

"It  cannot  pass  beyond  those  limits  in  any  essential  re- 
quirement in  either  stage  of  these  proceedings;   and  its 
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authority  in  those  particulars  is  not  to  be  enlarged  by 
any  mere  inferences  from  the  law  or  doubtful  construc- 
tion of  its  terms." 

In  re  Bonner,  151  U.  S.  256,  per  Field,  Justice. 

As  presented,  this  indictment  accused  five  persons  and 
one  corporation;  it  asserted  that  they  all  conspired  and 
confederated  together;  but  this  assertion  was  not  veri- 
fied, and  on  the  hearing  all  of  the  defendants  except 
Messrs.  Blair  and  Addis  were  eliminated  from  the  cause. 
As  the  verdict  shows,  the  jury  acquitted  all  of  the 
accused  persons  excej^t  Messrs.  Blair  and  Addis,  and 
found  the  latter  guilty  upon  the  first  count  only  of  the 
indictment, — that  is  to  say,  guilty  of  a  corrupt  and 
felonious  conspiracy  prompted  with  the  specific  intent 
to  hire  and  retain  men  in  the  United  States  to  go  abroad 
for  foreign  service  as  soldiers.  In  a  word,  as  the  result 
of  the  hearing,  the  case  was  whittled  down  to  Messrs. 
Blair  and  Addis,  and  to  the  soldier  count. 


ERRORS   ANTECEDENT    TO    THE    TRIAL. 

The  lower  court  erred  in  denying  the  motions  to  quash 
the  indictment  and  in  overruling  the  demurrers  to  the 
indictment. 

It  appears  from  the  transcript  of  record  in  this 
cause  that  motions  to  quash  the  indictment,  and  de- 
murrers to  the  indictment  were  filed  by  the  various 
defendants;  and  that  each  of  these  pleadings  raised 
substantially  the  same  objections  to  the  indictment. 
The  bill  of  exceptions  shows  that  after  argument,  the 
motions  to  quash  were  denied,  and  the  demurrers  over- 
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ruled,  the,  defendants  below  and  plaintiffs  in  error  here 
duly  excepting  to  the  rulings.  These  motions  to  quash 
and  demurrers  are  set  out  at  length  in  the  transcript 
of  record,  beginning  at  page  19,  and  ending  at  page  56; 
and  their  underlying  thought  is  that  a  legally  adequate 
indictment  is  jurisdictional  {Ex  parte  Bain,  121  U.  S.  1). 

An  examination  of  the  indictment  will  disclose  that 
it  fails  to  show  that  the  Grand  Jury  which  found 
it  was  ever  impaneled,  sworn  or  charged  at  any  term 
of  court.  In  all  the  standard  forms  of  indictment,  there 
is  a  direct  recital  that  the  Grand  Jury  was  selected, 
impaneled,  sworn  and  charged;  in  the  indictment  which 
was  the  subject  of  consideration  in  Powers  v.  U.  S., 
223  U.  S.  303,  there  was  such  a  direct  recital;  but  in 
the  cause  at  bar  nothing  of  that  kind  appears.  Since 
the  proceedings  of  a  Grand  Jury  are  secret,  and  no 
man  may  know  until  they  .come  into  court  whether 
any  indictment  will  be  found,  there  is  good  reason  for 
the  ruling  that  whatever  is  essential  in  a  criminal  pro- 
ceeding to  deprive,  a  person  of  his  liberty  must  affirma- 
tively appear,  and  nothing  is  taken  by  intendment  or 
implication. 

Ball  V.  U.  S.,  140  U.  S.  118; 
Ex  parte  Bain,  121  id.  1. 

And  in  numerous  cases  it  is  held  that  a  Grand  Jury 
is  not  legally  impaneled  until  sworn  and  charged,  and 
that  the  indictment  should  show  that  these  require- 
ments were  complied  with  (see  the  authorities  collected 
in  22  Cyc,  217  n.  94). 

It  is  also  urged,  against  the  indictment,  that  it  fails 
to  allege  the  existence  of  either  a  state  of  war  or  a  state 
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of  peace.  It  is  submitted  that  Chapter  2  of  the  Fed- 
eral Penal  Code  contemplates  a  state  of  war,  and  is 
designed  to  furnish  rules  of  conduct  operative  during 
such  state  of  war.  Not  only  does  the  history  of  the 
legislation  upon  this  subject-matter  support  this  view, 
but  the  very  definition  of  neutrality  requires  it.  Thus, 
Prof.  Lawrence  in  his  Treatise  on  International  Law 
(Boston  Ed.  1898,  Sec.  243,  p.  473),  tells  us 

"Neutrality  may  be  defined  as  the  condition  of  those 
states  which,  in  time  of  war  take  no  part  in  the  contest, 
but  continue  pacific  intercourse  with  the  belligerents." 

Moore,  in  his  Digest  of  International  Law  (Vol.  7,  p. 

860),  citing  the  resolution  2  U.  S.  19,  21,  tells  us  that 

"The  idea  of  a  neutral  nation  implies  two  nations  at 
war,  and  a  third  in  friendship  with  both." 

And  so,  likewise.  Prof.  AVilson,  of  Harvard  Uni- 
versity, in  his  Treatise  on  International  Law,  at  page 
385,  states  that 

"Neutrality  is,  in  general,  abstention  by  a  state  which 
is  not  a  party  to  a  war  from  all  participation  in  the  war, 
and  may  extend  to  the  obligation  to  prevent,  tolerate  or 
regulate  certain  acts  upon  the  part  of  the  belligerents". 

In  an  article  contributed  to  Ct/c.  by  the  learned  judge 

of  the  Admiralty  Court  of  Canada,  on  the  subject  of 

neutrality  laws  {29  Cyc.  675,  676,  678),  it  is  said  that 

*  *  Neutrality  strictly  speaking,  consists  in  abstinence  from 
any  participation  in  a  public,  private  or  civil  war  and 
impartiality  of  conduct  towards  both  parties.  *  *  * 
Neutrality  relates  solely  to  a  state  of  war  between  two 
belligerent  nations.  *  *  *  The  neutrality  act  is  to  be 
construed  as  other  domestic  legislation  is,  and  its  meaning 
is  to  be  found  in  the  ordinary  meaning  of  the  terms  used. 
It   is   a   criminal   and   penal   statute,    and    is   not   to   bo 
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enlarged  beyond  what  the  language  clearly  expresses  as 
being  intended". 

And   so,  we  are   advised  by  Attorney-General  Hoar 

(13  Opinions  Attorne\y-General,  179),  that 

"undoubtedly  the  ordinary  application  of  the  statute  is 
to  eases  where  the  United  States  intends  to  maintain  its 
neutrality  in  wars  between  two  other  Tuitions,  or  where 
both  parties  to  a  contest  have  been  recognized  as  bel- 
ligerents, that  is,  as  having  a  sufficiently  organized  politi- 
cal existence  to  enable  them  to  carry  on  war". 

And   finally,    it   is   declared   by   the    Supreme    Court 

(C7.  S.  V.  The  Three  Friends,  166  U.  S.  1,  52),  that 

"Neutrality,  strictly  speaking ,  consists  in  abstinence  from 
any  participation  in  a  public,  private  or  civil  war,  and 
a7iy  impartiality  of  conduct   toward  both  parties". 

And  see  the  definition  of  Eoss,  J.,  in  U.  S.  v.  Turn- 
bull,  48  Fed.  99,  105. 

We  have  seen  from  our  historical  examination  of  the 
legislation  upon  this  subject-matter,  that  the  legal  con- 
cept of  neutrality  is  bound  up  with  the  existence  of  a 
state  of  war,  that  the  various  Neutrality  Acts  arose  out 
of  war  conditions,  and  that  the  Act  itself  contemplates 
a  state  of  war.  In  other  words,  we  urge  that  there 
can  be  no  violation  of  this  Neutrality  Act  unless  there 
be,  at  the  time  of  such  violation,  a  state  of  war  between 
two  or  more  nations  with  which  nations  the  Government 
of  the  United  States  is  at  peace.  We  think  that  a  fair 
reading  of  Chapter  2  of  the  Federal  Penal  Code,  keep- 
ing in  view  the  nature  of  neutrality,  and  the  history  of 
neutrality  legislation,  should  convince  any  open  mind 
that  the  chapter  in   question   contemplates   a   state   of 
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war;  and  we  earnestly  insist  that  no  law  of  the  United 
States  can  be  produced  which  prohibits  *or  makes  pun- 
ishable, during  a  state  of  peace,  the  hiring  and  retain- 
ing of  men  for  foreign  military  or  naval  service.  We 
are  not  concerned  now  with  questions  of  proof;  we  are 
dealing  solely  with  this  indictment  as  a  pleading. 

But  nowhere  in  this  pleading  has  the  pleader  chosen 
to  rely  upon  the  existence  of  a  state  of  war  anywhere. 
Nowhere  in  this  indictment,  from  the  beginning  to  the 
end,  is  a  single  syllable  to  be  found  showing  the  pendency 
of  a  state  of  war  anywhere ;  and  so  far  as  the  allegations 
of  this  indictment  go,  the  scanty  matters  sought  therein 
to  be  alleged  occurred  in  a  time  of  the  most  profound 
peace. 

It  is,  however,  the  fundamental  rule  of  criminal  plead- 
ing that  the  accused  must  be  apprised  of  every  in- 
gredient of  the  alleged  crime  with  which  he  stands 
charged;  and  this,  so  positively  and  distinctly  as  to  leave 
nothing  to  intendment,  implication  or  inference  {U.  S. 
V.  Cruikshank,  92  U.  S.  542).  Another  mode  of  express- 
ing this  same  fundamental  rule  will  be  found  in  the 
doctrine  that  whatever  is  required  to  be  proved  at  the 
trial  must  be  charged  in  the  indictment  {State  v.  Dale, 
64  A.  S.  E.  515).    In  the  case  last  cited,  it  was  said: 

''Every  fact  and  modification  of  a  fact  which  is  legally 
essential  to  a  prima  facie  case  of  guilt,  must  be  stated. 
In  order  that  a  party  accused  may  know  what  a  thing 
is,  it  must  be  charged  expressly  and  nothing  left  to 
intendment.  All  that  is  to  be  proved  must  be  alleged. 
And  the  law,  proceeding  in  that  beneficent  spirit  which 
presumes  innocence  until  guilt  be  established,  will  presume 
that  what  the  indictment  does  not  charge  does  not  exist." 


151 


"It  is  not  sufficient,"  indeed,  "that  the  pleaders  state 
merely  the  facts  from  which  an  offense  can  be  implied, 
or  only  so  many  of  the  essential  elements  as  in  the  ordi- 
nary experiences  of  life,  or  even  in  a  statute,  might 
suggest  all  the  other  elements,  but  he  must  state  in 
terms  everything  necessary  to  constitute  a  criminal  act. 
*  *  *  In  order  to  properly  inform  the  accused  of 
the  nature  and  cause  of  the  accusation,  within  the  mean- 
ing of  the  constitution  and  of  the  rules  ot  the  common 
law,  a  little  thought  will  make  it  plain,  not  only  to 
the  legal  but  to  all  other  educated  minds,  that  not  only 
must  all  the  elements  of  the  offense  be  stated  in  the 
indictment,  but  that  also  they  must  be  stated  with 
clearness  and  certainty,  and  with  a  sufficient  degree 
of  particularity  to  identify  the  transaction  to  which  the 
indictment  relates,  as  to  place,  persons,  things  and  other 
details ' '. 

U.  S.  V.  Potter,  56  Fed.  83;  quo'ted  at  length  2 

Foster  Fed.  Prac.  1662,  et  seq. 

And  the  Supreme  Court  itself  states  the  rule  thus : 

"The  accused  is  entitled  to  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him,  and  jurisdiction 
should  not  be  exercised  when  there  is  doubt  as  to  the 
authority  to  exercise  it.  All  the  essential  ingredients  of 
the  offense  charged  must  be  charged  in  the  indictment, 
embracing  with  reasonable  certainty  the  particulars  of 
time  and  place,  that  the  accused  may  be  enabled  to 
prepare  his  defense  and  avail  himself  of  his  acquittal  or 
conviction  against  any  further  prosecution  for  the  same 
cause. ' ' 

Ball  V.  U.  8.,  140  U.  S.  118,  136. 

Since,  under  Ex  parte  Bain,  supra,  a  legally  adequate 
indictment  is  jurisdictional,  and  since,  in  Ball  v.  U.  S., 
supra,  in  speaking  of  the  requisites  of  an  indictment,  the 
chief  justice  observes  that 

' '  Jurisdiction  should  not  be  exercised  when  there  is  doubt 
as  to  the  authority  to  exercise  it," 
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we  have,  we  believe,  a  right  of  appeal  to  the  rule,  already 
recognized  in  U-.^.  v.  Potter,  supra,  that.it  is  not  enough 
that  the  grounds  of  jurisdiction  may  be  inferred  argu- 
mentatively  from  the  statements  in  the  pleading,  because 
jurisdiction  cannot  rest  on  any  ground  that  is  not  affirm- 
atively and  distinctly  set  forth, — a  rule  fully  approved 
in  recent  de-cisions  of  the  Supreme  Court. 

Hull  V.  Burr,  234  U.  S.  712; 

Lovell  V.  Newman,  Til  id.  412,  421 ; 

Shulthis  V.  McDmgal,  225  U.  S.  561. 

We  think,  therefore,  that  from  the  history  of  neutral- 
ity legislation,  from  the  nature  of  neutrality  itself,  and 
from  a  full  and  fair  consideration  of  Chapter  2  of 
the  Federal  Penal  Code,  which  is  headed  "Offenses 
Against  Neutrality",  and  of  which  Section  10  is  part,  it 
must  result  that  because  of  the  failure  of  this  indictment 
affirmatively  and  distinctly  to  set  forth  the  essential 
jurisdictional  requisite  of  a  state  of  war  among  nations 
with  whom  the  United  States  is  at  peace,  and  without 
which  state  of  war  no  "offense  against  neutrality" 
could  occur,  this  indictment  is  fatally  defective  and 
wholly  insufficient  to  support  the  jurisdiction.  Not  only 
does  the  concept  of  neutrality  impart  a  state  of  war, 
not  only  did  our  original  Neutrality  Act  take  its  origin 
from  war  conditions,  but  this  Neutrality  Act  itself  pos- 
tulates a  state  of  war.  We  think  that  Chapter  2  of  the 
Federal  Penal  Code,  which  deals  with  neutrality  and 
war,  of  which  Section  10  is  part,  and  which  forms  the  set- 
ting of  Section  10,  cannot  be  examined  without  compelling 
the  conclusion  that  neutrality  and  war  are  correlative 
terms,  that  the  conception  of  neutrality  is   impossible 
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witliout  the  corresponding  conception  of  war,  and  that, 
unless  a  state  of  war  exist,  its  correlative — neutrality — 
has  neither  a  cause  nor  reason  for  existence;  and  that 
before  any  violation  of  neutrality  can  occur,  before  any 
.^'offense  against  neutrality"  can  be  committed,  a  state 
of  war  must  be  in  existence.  And  we  believe  this  con- 
clusion to  be  fully  in  accord  with  the  standard  definitions 
of  neutrality. 

No  such  state  of  war  was  shown  in  the  indictment, 
and  the  indictment  is  for  that  reason  defective.  The 
court  cannot  take  judicial  notice  of  foreign  wars  to  which 
the  United  States  is  not  a  party. 

Bolder  v.  Lord  Hvmtingfleld,   11  Ves.   283,   292; 

32  Eng.  Reprint,  1097 ; 
Wigmore  on  Evidence,  Vol.  4,  Sec.  2574,  note  1. 

In  the  next  place,  we  regard  the  indictment  herein 
as  fatally  defective,  because  there  is  no  allegation  therein 
of  any  common  intent  known  to,  understood  by  and  par- 
ticipated in,  by  each  of  the  parties  to  the  alleged  hiring 
and  retaining.  It  may,  of  course,  be  said  that  the  inde- 
pendent intentions  of  the  defendants  and  of  the  j^ersons 
alleged  to  have  been  hired  and  retained,  are  set  forth; 
but  we  submit  that  the  rule  in  these  cases  is  not  thus 
satisfied;  that  contemporaneous  independent  intentions 
are  not  enough;  that  there  must  be  a  common  intent 
known  to,  understood  by,  and  participated  in  by  each  of 
the  parties  to  the  alleged  hiring  and  retaining ;  for  other- 
wise there  would  not  be  that  meeting  of  minds  essential 
and  indispensable  to  a  hiring  and  retaining, — without 
this,  there  is  no  offense.    It  is  not  enough,  therefore,  to 
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allege  that  each  party  to  the  hiring  and  retaining  had 

the  same  intent  independently. 

"It  is  the  hiring  of  the  person  to  go  beyond  the  United 
States,  that  person  having  the  intention  to  enlist  when 
he  arrives  out,  and  that  intention  known  to  the  party 
hiring  him,  and  that  intention  being  a  portion  of  the 
consideration  before  he  hires  him,  that  defines  the  offense. ' ' 

U.  8.  V.  Hertz,  26  Fed.  Cas.  (15,357)  293,  295. 

And  in  the  Kazinski  case,  the  United  States  attorney 
said: 

"He  could  not  prove  that  each  knew  the  other's  intent, 
but  he  proposed  to  prove  that  each  had  the  intent  inde- 
pendently. ' ' 

But  the  learned  judge  instructed  the  jury  to  return  a 
verdict  of  not  guilty ;  and  in  doing  so  defined  hiring  and 
retaining  to  be  ''an  engaging  of  one  party  by  the  other, 
with  the  consent  and  understanding  of  both"  (26  Fed. 
Cas.,  p.  684,  column  1,;  p.  685,  column  1), 

The  indictment  is  further  attacked  by  us  because  of 
its  ambiguous,  unintelligible,  vague,  indefinite,  uncertain, 
and  insufficient  character;  it  does  not  afford  proper 
notice  to  the  defendants,  or  apprise  them  of  the  facts  of 
time,  place  and  circumstance  of  the  purported  offense 
sought  to  be  charged  against  them;  and  the  indictment 
is  not  sufficient  to  enable  the  defendants  to  prepare  their 
defense,  or  to  plead  in  bar  of  another  prosecution  any 
judgment  upon  these  indictments.  For  example,  it  is 
impossible  to  tell  when  the  alleged  hiring  and  retaining 
took  place.  The  only  attempt  made  to  apprise  the 
defendants  of  so  important  a  fact  as  the  time  of  the 
alleged  commission  of  the  offense  is  the  insufficient  ref- 


155 


erence  contained  in  the  words  ''on  or  about";  but  this 

form   of  allegation  cannot  be   tolerated   in   a   criminal 

pleading,  in  which  time  and  place  must  be  so  alleged 

as  to  identify  the  act  {U.  S.  v.  Millner,  36  Fed.  890).   To 

adopt  the  language  of  Judge  Deady: 

"An  averment  that  a  fact  occurred  'on  or  about'  a 
single  day,  is  not  an  averment  that  it  occurred  on  any 
distinct  day  or  time.  The  actual  day  or  time  may  be 
either  before  or  after  the  one  stated  with  an  'on  or 
about'.  In  short,  the  averment  amounts  to  nothing,  so 
far  as  time  is  concerned  (Conroy  v,  0.  C.  Co.,  23  Fed. 
71,  73).  And  see  similar  conclusions  reached  in  U.  S. 
V.  Crittenden,  25  Fed.  Cas.  (14,890-a)  694;  and  U.  S.  v. 
Winslow,  28  id.  (16,742)  737,  739).  These  considera- 
tions acquire  special  force  when  it  is  remembered  that 
the  proof  must  be  confined  to  the  time  alleged  in  the 
indictment    (Fleming  v.   State  Texas  Appeals,  234)." 

Again,  where  did  the  alleged  hiring  and  retaining 
take  place?  Not  only  were  these  defendants  not  advised 
of  the  time,  but  they  were  given  nO'  information  as  to 
the  place  of  the  alleged  offense.  Assuming  that  the  in- 
dictment shows  the  defendants  to  have  been  in  San 
Francisco,  still  no  one  can  tell  where  "within  the  terri- 
tory of  the  United  States ' ',  the  alleged  hiring  and  retain- 
ing was  done.  Nor  is  there  a  word  to  show  where,  if 
anywhere,  any  one  of  the  persons,  alleged  to  have  been 
hired  and  retained,  was  at  the  time  of  such  alleged  hiring 
and  retaining.  For  anything  that  appears  to  the  con- 
itrary,  these  defendants  might  well  have  been  in  San 
Francisco,  but  the  alleged  hiring  and  retaining  might 
well  have  taken  place  anywhere  between  New  York  and 
San  Francisco  or  between  Sitka  and  New  Orleans.  We 
submit  that  in  every  system  of  criminal  pleading  that  is 
worthy  of  the  name,  a  defendant  is  entitled  to  be  ap- 
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prised,  not  only  of  the  time,  but  also  of  the  place  of  the 
alleged  offense,  so  as  to  be  enabled  to  make  his  defense. 

And,  moreover,  the  allegation  of  hiring  and  retain- 
ing is  a  pure  conclusion;  the  constituent  facts  are  not 
alleged;  nothing  is  stated  which  would  enable  the  judge 
to  know,  or  the  court  to  adjudge  whether  there  was  any- 
hiring  and  retaining.  And  we  submit  that  this  is  not  a 
case  in  which  the  bald  language  of  the  statute  is  suf- 
ficient to  advise  the  defendant  of  the  facts ;  and  that  the 
personal  legal  conclusion  of  the  pleader  that  there  was  a 
hiring  and  retaining,  is  not  a  legitimate  substitute  for 
the  facts  of  the  case  {U.  S.  v.  Cruikshank,  92  U.  S.  542; 
U.  S.  V.  Carll,  105  id.  Qll-,  Ball  v.  U.  S.,  140  id.  118,  136). 

Nothing,  we  submit,  could  be  more  vague,  uncertain 
and  ambiguous  than  the  allegations  of  this  indictment 
relative  to  the  alleged  overt  acts.  Thus,  as  against  Ralph 
K.  Blair,  it  was  alleged,  as  overt  acts  committed  by  him, 
that  he  received  from  one  A.  Carnegie  Ross  certain  sums 
of  money,  which  he  (Blair)  deposited  in  bank  to  his 
account,  or  to  that  of  the  Blair-Murdock  Company;  that 
he  (Blair)  purchased  certain  railway  tickets;  and  that 
he  paid  certain  money  to  a  railway  company.  But  it  is 
not,  however,  anywhere  alleged  in  this  indictment  that 
the  money  alleged  to  have  been  received  from  Mr.  Ross 
was  applied  to  any  unlawful  purpose,  nor  does  it  any- 
where appear  that  this  money,  or  any  portion  of  it,  was 
used  either  to  purchase  the  railway  tickets  referred  to 
or  to  make  the  payment  of  June  2,  1915,  to  the  Southern 
Pacific  Railroad  Company.  Beyond  the  mere  fact  of 
the  giving  of  the  money  by  Mr.  Ross  to  Mr,  Blair,  this 
pleading  discloses  no  other  fact.     The  giving  of  money 


157 


by  one  man  to  another  man  is  not  a  wrongful  or  criminal 
act;  if  the  giving  of  money  by  one  man  to  another  man 
be  a  step  in  a  criminal  conspiracy,  then  other  considera- 
tions would  come  into  view ;  but  nO'  such  fact  as  this  last 
is  anywhere  alleged  in  this  indictment,  otherwise  than 
by  the  bald  conclusion  of  the  pleader  that  the  giving  of 
the  money  was  in  furtherance  of  the  asserted  conspiracy 
and  to  effect  its  object.  So  far  as  the  alleged  purchase 
of  the  railway  tickets  is  concerned,  it  does  not  any- 
where appear  with,  what  money  or  moneys  those  tickets 
were  purchased,  or  even  that  the  tickets  themselves  ever 
were  used;  the  indictment  shows  nothing  more  than  the 
nude  fact  of  the  purchase  of  the  railway  tickets;  and 
there  is  nothing  more  in  the  pleading  to  show  what 
became  of  those  railway  tickets  than  there  is  to  show  that 
the  party  of  twenty-three  referred  to  in  the  Croft  tele- 
grams, later  in  the  indictment,  did  not  pay  their  own  way 
to  New  York  City.  And  so,  likewise,  with  the  payment 
of  the  money  to  the  Southern  Pacific  Company  on  June 
2,  1915;  why  that  money  was  paid,  nowhere  appears; 
its  purpose  is  wholly  undisclosed ;  no  facts  are  alleged  to 
take  that  Act  out  of  the  category  of  innocent  acts  and 
put  it  into  that  of  guilty  acts ;  and  all  that  confronts  us 
upon  this  phase  of  the  indictment  is  the  personal  opinion 
of  the  pleader  that  it  was  an  Act  in  aid  of  the  con- 
spiracy. 

As  against  the  defendant  Kenneth  Croft,  it  was 
charged,  as  alleged  overt  acts,  that  on  June  19,  1915,  at 
Chicago,  111.,  he  sent  to  Ralph  K.  Blair,  c/o  of  The 
British  Friendly  Association  of  San  Francisco,  two  tele- 
grams, the  one  stating  that  ''party  twenty- three  strong 
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proceeded  New  York  three  P.  M.  Following  later";  and 
the  other  stating,  "Held  up  here  by  Federal  authorities 
for  investigation;  need  further  funds  for  parties'  sus- 
tenance; wire  room  eight  fifty-nine,  Federal  Building". 
It  is  not  alleged  anywhere  in  the  indictment  that  the 
party  of  twenty-three  referred  to  in  these  telegrams 
was  the  same,  or  any  part  of  the  same,  party  of 
twenty-five  persons  referred  to  in  the  earlier  portion  of 
the  indictment;  it  nowhere  appears  by  any  apt  allega- 
tion that  Mr.  Blair  made  any  reply  to  either  of  them, 
or  acted  upon  them,  or  in  any  other  way,  indicated 
his  consciousness  of  the  existence  of  either  of  them. 

As  against  the  defendant,  Thomas  Addis,  it  was 
charged,  as  an  alleged  overt  acts,  that  on  June  14,  1915, 
at  San  Francisco,  he  made  a  physical  examination  of 
four  named  persons.  While  it  does  appear  from  the 
indictment  that  three  of  these  four  persons  are  named 
among  the  twenty-five  persons  originally  referred  to 
in  the  indictment,  yet  it  nowhere  apjDcars  that  any  one 
of  the  four  was  part  of  the  party  of  twenty-three 
referred  to  in  the  Croft  telegrams;  nor  does  it  appear 
that  any  one  of  them  ever  left  San  Francisco  for  New 
York  City;  nor  does  it  appear  what  was  the  purpose 
of  the  alleged  phj^sical  examination,  or  what  it  had  to 
do  with  the  asserted  conspiracy.  For  anything  that  this 
indictment  shows,  that  examination  may  well  have 
been  for  a  perfectly  innocent  and  lawful  purpose, 
wholly  disconnected  from  any  conspiracy  to  commit  any 
offense  against  the  United  States. 

As  against  the  defendant,  Harn^  G.  Lane,  it  was 
charged  as  an  alleged  overt  act,  that  about  June  14, 
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1915,  at  San  Francisco,  he  engaged  lodgings  for  about 
twenty  men,  among  whom  were  three  named  persons. 
But  no  light  is  thrown  upon  the  identity  of  the  remaining 
seventeen  men;  not  one  of  the  three  persons  who  were 
named  was  one  of  the  twenty-five  men  originally  re- 
ferred to  in  the  indictment;  it  nowhere  appears  that 
any  one  of  these  twenty  was  in  the  Croft  party  of 
twenty-three ;  it  nowhere  appears  by  what  authority,  or 
for  what  purpose.  Lane  did  the  act  charged;  and  for 
anything  that  the  indictment  discloses,  he  may  have 
engaged  those  lodgings  for  a  purely  personal  and 
innocent  lawful  purpose,  wholly  separated  from  any 
conspiracy  whatever. 

Moreover,  it  is  impossible  to  determine  from  this 
indictment  that  it  really  alleges  a  conspiracy,  as  dis- 
tinguished from  an  offense  committed  by  a  plurality 
of  actors.  Sometimes,  as  in  the  present  case,  or  as  in 
bigamy,  adultery,  riot  and  other  cases,  the  crime 
requires  a  plurality  of  actors;  and  where  it  is  necessary 
that  two  or  more  persons  should  concur  in  the  com- 
mission of  an  act  in  order  to  make  it  a  crime, — as  in 
the  case  of  hiring  and  retaining  another  for  foreign 
military  or  naval  service;  then,  the  agreement  to  com- 
mit the  crime  is  part  of  the  crime  itself;  not  an  inde- 
pendent conspiracy.     See  for  example  and  analogy: 

Shannon  v.  Cormnonwealth,  14  Pa.  St.  226; 

Niles  V.  State,  58  Alabama  390; 

Wharton  Crim.  Law,  10th  Ed.,  Sec.  1139;  2  id. 
11th  Ed.,  Sec.  1602. 

In  such  a  case,  combination,  which  is  the  gist  of 
conspiracy,  is  not  an  aggravation  of  the  offense,  but  is 
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necessary  and  essential  to  constitute  the  offense;  and 
secondly,  such  an  agreement  plus  an,  overt  act  in  fur- 
therance of  the  crime,  would  constitute  a  mere  attempt 
to  commit  the  crime,  but  not  an  independent  conspiracy. 
2  Bishop  Crim.  Law,  8th  Ed.,  Sec.  184,  note  4; 
5  E.  C.  L.,  pp.  1072-3. 

The  most  recent  application  of  this  principle  was  to 
the  giving  and  taking  of  a  rebate.  In  this  case,  an 
indictment  was  found  for  conspiracy  to  violate  the 
Elkins  Act,  prohibiting  the  giving  and  taking  of  rebates ; 
and  the  facts  were  proved  that  the  defendants  had  not 
only  agreed  to  give  and  take  rebates,  but  had  actually 
given  and  taken  rebates,  there  being  three  takers  and 
two  givers,  besides  two  other  persons  who  were  go- 
betweens  or  agents.  Upon  the  principle  stated,  it  was 
held  not  a  conspiracy. 

U.  S.  V.  Guilford  et  al,  146  Fed.  298. 
And  see  the  same  case  in  another  phase  in  212  U.  S. 
481,  500. 

This   case  was   recently  followed,   the   court   saying: 

"When  an  offense  necessarily  involves  an  unlawful 
agreement  between  two  or  more  persons,  the  parties  there- 
to cannot  be  charged  with  conspiracy  for  having  made 
such  an  agreement,  but  must  be  prosecuted  for  the  prin- 
cipal offense.  But  this  principle  does  not  apply  to  the 
cause  at  bar,  because  neither  smuggling  nor  defrauding 
the  customs  necessarily  involves  an  agreement  between 
two  or  more  persons.  Either  offense  may  be  committed 
by  a  single  individual." 

U.  S.  V.  Shevlin,  212  Fed.  343,  344-5. 
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The  sufficiency  of  the  facts  to  support  a  judgment  or 
verdict  may  be  reviewed  on  error  in  an  agreed  case,  and 
no  inferences  can  be  drawn  or  presumptions  indulged  in 
support  of  the  judgment  or  verdict,  but  the  case  must  stand 
or  fall  as  made  out  by  the  agreed  case.  If  the  facts  stated 
do  not  in  form  constitute  an  agreed  case,  they  should  not 
have  been  used  as  such,  and  in  that  event  the  matter  should 
have  been  submitted  to  the  jury,  under  proper  instructions 
and  even  under  the  stipulation  of  the  parties  in  such  an 
event  it  was  error  to  direct  a  verdict  of  guilty,  or  the  court 
in  such  an  event,  regarding  the  agreed  case  as  insufficient, 
should  have  directed  a  verdict  of  not  guilty. 

Before  presenting  the  case  as  it  is  made  by  tbe 
agreed  statement,  we  recognize  that  we  are  confronted 
with  certain  questions  affecting  the  technique  of  pro- 
cedure, and  that  we  must  satisfy  the  court  that  the 
case  must  stand  on  the  agreed  statement  alone,  unaided 
by  inferences,  and  that,  as  so  considered,  on  error,  this 
court  can  determine  whether  the  agreed  case  supports 
the  judgment,  or  verdict. 

Wliatever  may  have  been  the  early  English  practice 
on  the  subject,  it  is  now  settled  in  the  United  States 
courts  that  when  a  cause  is  submitted  on  an  agreed 
statement  of  facts,  the  sufficiency  of  the  facts  so  agreed 
upon  to  support  the  judgment  may  be  reviewed  on  writ 
of  error,  because  it  is  an  error  of  law  to  pronounce  a 
judgment  not  supported  by  the  facts  agreed  upon,  and 
such  a  judgment  will  be  reversed  accordingly. 
U.  S.  V.  Eliason,  16  Pet.  291; 
Henderson's  Distilled  Spirits,  14  Wall.  44,  53. 
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Earlier  instances  where  the  Supreme  Court  recog- 
nized its  right  to  review,  on  writ  of  error,  a  cause  sub- 
mitted on  agreed  statement  of  facts  will  be  found  in 

Brent  v.  Chapman,  5  Cranch  358,  and 

Kennedy  v.  Brent,  6  Cranch  187. 

In  both  these  cases  the  juiy  returned  a  verdict  for 
the  plaintitf  subject  to  the  opinion  of  the  court  upon 
the  case  agreed.  In  the  latter  case  the  court  below 
was  of  the  opinion  that  the  agreed  case  was  not  full 
enough  to  justify  a  verdict  for  the  plaintiff,  and  directed 
a  judgment  for  the  defendant.  Upon  writ  of  error  this 
judgment  was  affirmed,  the  Supreme  Court  saying  that 
while  on  the  points  presented  "The  court  has  no  doubt. 
But  the  case  is  imperfectly  stated.  It  does  not  appear 
that  the  plaintiff  has  sustained  any  loss",  etc.  (p.  192). 

Now,  if  this  case  had  been  submitted  to  the  jury  upon 
the  facts  set  forth  in  the  agreed  statement  of  facts  as 
merely  evidence  in  the  cause,  and  not  as  upon  an  agreed 
case,  and  the  jury  had  drawn  inference  from  the  facts 
so  set  forth  in  the  agreed  statement,  it  may  be  that 
under  authority  of 

Timier  v.  N.  Y.,  168  U.  S.  90;  18  U.  S.  Sup.  Ct. 

Rep.  38; 
Crumpton  v.  U.  S.,  138  U.   S.  361;  11  Sup.  Ct. 
Rep.  355, 

this  court  could  say  that  upon  a  writ  of  error  it  could 
not  review  these  inferences  of  fact  drawn  from  the  evi- 
dence. We  recognize  that,  in  ordinary  cases,  an  appel- 
late court  cannot  on  writ  of  error  examine  the  evidence 
to  ascertain  whether  the  jury  was  justified  in  finding 
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as  it  did  upon  the  issues  of  fact,  where  such  an  investi- 
gation involves  the  balancing  of  testimony. 

Express  Co.  v.  Ware,  20  Wall.  543,  545. 

Yet,  on  writ  of  error,  the  court  can  look  to  the  evi- 
dence to  see  whether  there  was  no  evidence  at  all  to 
sustain  the  verdict. 

Lcmcaster  v.  Collins,  115  U.  S.  222;  6  U.  S.  Sup. 
Ct.  Rep.  33. 

But  the  agreed  statement  of  facts  in  the  case  at 
bar  must  be  treated  as  a  special  verdict. 

Campbell  v.  Boyreau,  21  How.  223,  226. 

Now,  if  the  jury  in  this  case  had  rendered  a  special 
verdict,  in  which  they  found  the  facts  to  be  exactly  as 
set  forth  in  the  agreed  statement  of  facts  (and  this  is 
no  more  than  treating  the  agreed  case  as  a  special 
verdict),  the  court  could,  on  writ  of  error,  ascertain 
whether  the  judgment  rendered  thereon  was  correct  in 
point  of  law.  Thus,  where  in  a  criminal  prosecution 
a  special  verdict  was  returned  by  the  jury,  and  intent 
was  an  essential  element  of  the  crime,  and  was  not 
found,  no  judgment  could  be  entered  on  the  verdict. 
U.  8.  V.  Buzzo,  18  Wall.  125. 

The  judgment   of  a  subordinate   court   on  a   special 

verdict  may  be  re-examined  in  an  appellate  tribunal. 

Mumford  v.  Wardwell,  6  Wall.  423,  433. 

''Where  a  special  verdict  is  rendered,  all  the  facts  essen- 
tial to  entitle  a  party  to  a  judgment  must  be  found  and 
a  judgment  rendered  on  a  special  verdict  failing  to  find 
all  the  essential  facts,  is  erroneous." 

Ward  V.  Cochran,  150  U.  S.  547;  14  U.  S.  Sup. 

Ct.  Rep.  230,  233. 
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In  the  case  of 

Barnes  v.  Williams,  11  Wheat  415, 

Chief  Justice  Marshall  said : 

"Although  in  the  opinion  of  the  court  there  was  suf- 
ficient evidence  in  the  special  verdict  from  which  the 
jury  might  have  found  the  fact,  yet  they  have  not  found 
it,  and  the  court  could  not,  upon  a  special  verdict,  intend 
it.  The  special  verdict  was  defective  in  stating  the  evi- 
dence of  the  fact  instead  of  the  fact  itself.  It  was  im- 
possible, therefore,  that  a  judgment  could  be  pronounced 
for  the  plaintiff"  (p.  416). 

"Where  there  is  a  case  stated,  or  special  verdict,  the 
court  must  not  reverse  the  judgment  below,  if  erroneous, 
but  enter  a  correct  and  final  judgment.  If  a  special 
verdict  be  ambiguous,  or  imperfect, — if  it  find  but  the 
evidence  of  facts,  and  not  the  facts  themselves,  or  finds 
hut  part  of  the  facts  in  issue,  and  is  silent  as  to  others — 
it  is  a  mistrial  and  the  court  of  error  must  order  a  venire 
de  novo.  They  can  render  no  judgment  on  an  imperfect 
verdict,  or  ca^e  stated."     (Italics  ours.) 

Grahaw,  v.  Bayne,  18  How.  60,  63. 

The  sufficiency  of  facts  to  support  a  judgment  may 
be  reviewed  on  error  when  the  facts  are  set  forth  in 
an  agreed  case. 

Hippie  V.  Bates  Co.,  223  Fed.  22  (8th  C.  C.  A.). 

It  is  evident  from  the  foregoing  authorities  that  the 
facts  of  the  case  on  error  must  be  deemed  those  facts 
only  which  are  stated  in  the  agreed  statement  of  facts, 
and  none  other. 

"Agreed  statements  rest  upon  the  consent  of  the 
parties,  and,  consequently,  the  action  of  the  revising 
tribunal  must  be  confined  to  the  agreed  facts." 

Pomeroy's  Lessee  v.  Bank  of  Indiana,  1  Wall. 
592,  603. 
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That  would  have  been  the  case  if  the  jury  had 
returned  a  special  verdict  in  the  language  of  the  agreed 
statement.  That  would  have  been  the  case  if  the  court 
had  tried  the  case  without  a  jury  and  made  a  general 
finding  of  guilty  upon  the  agreed  statement. 

Supervisors  v.  Kemiicott,  103  U.  S.  554,  556; 
Chicago  etc.  Ry.  Co.  v.  Barrett,  190  Fed.  123. 

That  must  be  the  case  here,  even  though  the  jury 
made  a  general  finding  of  guilty,  because  that  finding 
was  directed  by  the  court,  and  the  opinion  or  verdict 
of  the  jury,  to  the  extent  that  it  may  go  beyond  the 
facts  stated  in  the  agreed  case,  does  not  represent  the 
conclusions  which  the  jury  might  have  drawn  from  the 
facts  in  the  agreed  statement,  but  represents  the  con- 
clusions which  they  were  directed  to  draw.  We  think, 
therefore,  on  this  writ  of  error,  the  question  is  fairly 
presented  to  this  court,  whether  the  facts  stated  in 
the  agreed  statement,  standing  by  themselves,  unaided 
by  what  the  court  in  U.  S.  v.  Ross,  92  U.  S.  281,  283, 
characterized  as  "piling  inference  upon  inference",  are 
sufficient  to  establish  a  conspiracy  on  the  part  of  the 
plaintiffs  in  error,  as  charged  in  the  first  count  of  the 
indictment. 

The  agreed  statement  of  facts  in  this  case  was  not 
prepared  for  the  purpose  of  determining  as  an  issue 
of  law  whether  a  combinatioa  of  two  or  more  persons, 
by  concerted  action  to  hire  or  retain  persons  to  go 
beyond  the  limits  or  jurisdiction  of  the  United  States 
with  intent  to  be  enlisted  or  entered  in  the  service  of 
the  King  of  Great  Britain  and  Ireland  as  soldiers, 
constituted  an   offense  against  the  United   States,   for 
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that  issue  of  law  is  clearly  determined  by  the  statute. 
The  agreed  case  was  prepared  for  *the  purpose  of 
securing  a  judicial  determination  whether  the  acts  done 
by  the  plaintiffs  in  error,  set  forth  as  facts  in  the 
agreed  statement,  constituted  a  conspiracy  to  hire  or 
retain  persons  to  go  beyond  the  limits  or  jurisdiction 
of  the  United  States  with  the  intent  referred  to. 

Now,  it  is  evident  from  what  we  have  already 
developed,  that,  before  the  plaintiffs  in  error  could  be 
guilty  of  hiring  or  retaining  persons  to  go  out  of  the 
United  States  with  the  intent  referred  to,  a  contract  of 
hire  must  have  been  entered  into  between  the  plaintiffs 
in  error  and  the  transported  men;  and  that  before  a 
conspiracy  can  be  established,  it  must  be  established 
that  the  plaintiffs  in  error  combined  to  make  such  con- 
tracts of  hire.  It  is  clear  from  the  agreed  statement 
of  facts  that  they  do  not  establish  that  the  plaintiffs  in 
error  made  any  express  contracts  of  hire  such  as  the 
statute  prohibits.  It  remains,  then,  to  determine  merely 
whether  the  facts  set  forth  in  the  agreed  statement  show 
the  creation  by  the  plaintiffs  in  error  of  a  set  of  cir- 
cumstances from  which  a  tacit  contract  of  hire  arose. 
Unless  the  facts  set  forth  in  the  agreed  statement  show 
that  the  plaintiffs  in  error  created  such  a  set  of  circum- 
stances, then  the  agreed  statement  fails  to  show  the 
making  of  any  contracts  of  hire  on  the  part  of  the 
plaintiffs  in  error,  and  failing  that,  also  fails  to  show 
any  conspiracy  upon  their  part  to  do  so.  If  there  are 
any  other  facts  which,  taken  together  with  the  facts 
disclosed  in  the  agreed  statement,  might  be  sufficient 
to  establish  the  creation  by  plaintiffs  in  error  of  circum- 
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stances  from  which  a  tacit  contract  of  hire  could  arise, 
those  further  facts  should  have  been  set  forth  in  the 
agreed  statement.  They  can  no  more  be  incorporated 
therein  by  inference  than  could  the  intent  be  inferred 
in  the  special  verdict  in  U.  8.  v.  Buzzo,  supra.  The 
stipulation  with  which  the  agreed  statement  of  facts  is 
introduced  reads  that  "the  parties  hereby  agree  that 
the  facts  hereinafter  set  forth  are,  and  may  be,  treated 
as  the  facts  in  the  cause"  (Transcript  p.  99;  italics 
ours).  It  is  not  declared  in  this  stipulation  that  the 
facts  set  forth  in  the  agreed  statement,  and  such  infer- 
ences as  ma^  be  dra^vn  therefrom  consistent  with  guilt, 
'disregarding  all  inferences  which  may  he  based  thereon, 
consistent  with  innocence,  may  be  regarded  as  the  facts 
in  the  cause;  and,  it  was  because  the  stipulation  was 
worded  as  it  was,  that  the  plaintiffs  in  error  were 
content  to  stipulate  further  than  ''upon  a  consideration 
of  said  facts  the  court  may  instruct  the  verdict  which 
the  jury  shall  render  in  said  cause"  (Transcript  p. 
99;  italics  ours).  Had  the  plaintiffs  in  error  suspected 
that  the  court  was  going  to  usurp  a  function  of  the 
jury,  that  is  peculiarly  appropriate  to  a  jury,  and 
intended  to  base  the  directed  verdict,  not  upon  the 
facts  set  forth  in  the  agreed  statement,  but  upon  those 
facts  a/tid  such  inferences  as  the  court  might  see  fit  to 
draw  therefrom,  it  is  doubtful  whether  the  plaintiffs 
in  error  would  have  entered  the  stipulation  in  the  cause. 

The  claim  of  the  plaintiffs  in  error  in  this  case  is, 
that  they  did  not  put  any  of  the  transported  men  under 
any  express  or  tacit  obligation  to  go  beyond  the  limits 
of  the  United  States  with  the  intent  proscribed  by  the 
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statute,  and  that,  therefore,  they  were  not  guilty  of 
making  contracts  of  hire,  and,  that  all  that  they  com- 
bined to  do,  ^as  to  do  those  acts  which  they  admit  that 
they  performed,  namely,  to  facilitate  the  transportation 
to  Xew  York  of  British  subjects  sound  in  body  and 
limb,  and  furnish  sustenance  and  transportation  in  con- 
nection therewith,  avoiding,  in  each  case,  the  imposition 
of  any  express  or  tacit  obligation  upon  the  men  con- 
cerned to  go  beyond  the  limits  of  the  United  States 
with  the  proscribed  intent.  The  question  which  they 
and  the  British  Government  desired  to  have  determined 
was,  whether  these  acts  constituted  a  violation  of  the 
American  Neutrality  Statute.  The  remarks  of  the 
United  States  attorney  preceding  the  submission  of  this 
agreed  statement  to  the  court  are  consistent  with  this 
view  of  the  case.    He  said: 

"This  is  a  case  of  considerable  importance,  and  in  order 
that  the  matter  may  be  properly  and  expeditiously  tried 
and  determined,  that  is.  on  the  questions  of  law  involved, 
counsel  have  stipulated  as  to  what  the  facts  are  in  this 
case,  with  the  further  proviso  that  this  court  may  pass 
upon  the  sufficiency  of  the  facts  or  the  insufficiency  thereof 
and  may  either  direct  or  intimate  to  the  jurj'  its  opinion 
in  the  matter,  the  consent  of  the  defendants  being  that 
the  jury  shall  follow  the  court's  intimation  or  opinion 
after  a  consideration  of  these  stipulated  facts.  That 
procedure  simply  means,  if  carried  out.  that  this  jury  is 
here  by  agreement  to  follow  the  opinion  of  the  court  as 
to  the  sufficiency  or  insufficiency  of  the  fa<:ts  in  this  case" 
(Trans,  p.  97;  itahcs  ours), 

to  which  the  court  replied: 

"Perhaps  that  is  no  more  than  asking  the  court  to 
pass  on  the  sufficiency  of  the  facts  to  warrant  a  convic- 
tion, is  it?"     (Trans,  p.  98;  italics  ours.) 
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Mr.  Preston  replied: 

"That  is  exactly  what  it  means,"  and  then  read  the 
stipulation   (Trans,  p.  98). 

The  agreed  statement  of  facts  was  then  read  to  the 
jury,  after  they  had  been  duly  impaneled  and  sworn 
(Transcript  p.  98).  No  intimation  was  made  by  the 
court  that  the  agreed  statement  of  facts  was  not  suf- 
ficient in  itself.  And  yet  before  it  could  be  accepted  as 
an  agreed  statement  of  facts  and  treated  as  such,  it 
was  necessary  that  it  measure  up  to  the  legal  standard 
of  an  agreed  statement.  That  standard  has  been 
declared  by  the  United  States  Supreme  Court  in 
Burr  V.  Des  Moines  Co.,  1  Wall.  99,  102, 
as  follows : 

"The  statement  must  be  sufficient  in  itself,  without  iu' 
ferences  or  comparisons,  or  balancing  of  testimony,  or 
weighing  evidence,  to  justify  the  application  of  the  legal 
principles  which  must  determine  the  case.  It  must  leave 
none  of  the  functions  of  a  jurv'  to  be  discharged  by  this 
court,  but  must  have  all  the  sufficiency,  fulness,  and 
perspicuity  of  a  special  verdict.  If  it  requires  of  the 
court  to  weigh  conflicting  testimony,  or  to  balance  ad- 
mitted facts,  and  deduce  from  these  the  propositions  of 
fact  on  which  alone  a  legal  conclusion  can  rest,  then  it  is 
not  such  a  statement  as  this  court  can  act  upon." 
(Italics  ours.) 

It  was  not  contemplated  that  the  agreed  statement 
of  facts  was  to  be  treated  as  the  basis  for  inferences. 
It  was  not  contemplated  that  the  court  was  to  perform 
any  function  of  the  jury.  It  was  only  contemplated 
that,  on  the  basis  of  the  facts  stated  in  the  agreed  case, 
the  cause  should  be  determined  on  the  questions  of  law 
involved.     If,  in  the  opinion  of  the  court,  the  facts  set 
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forth  in  the  agreed  statement,  standing  alone,  were  not 
sufficient  to  justify  a  verdict  of  guilty,  then  it  was  the 
duty  of  the  court  either  to  decline  to  allow  the  case  to 
be  submitted,  upon  an  incomplete  or  insufficient  agreed 
statement,  or  to  refuse  to  direct  a  verdict,  and  then  to 
leave  the  case  to  the  jury,  on  the  agreed  case,  as  evi- 
dence only.  •  The  fact  that  the  court  gave  no  such 
intimation,  the  fact  that  the  court  accepted  and  treated 
the  agreed  statement  as  complete  and  sufficient  in  itself, 
is  enough  to  entitle  this  court,  on  error,  to  determine 
whether  the  verdict  of  guilty  directed  by  the  court  is 
supported  by  the  agreed  statement  of  facts,  unaided  by 
inferences  or  presumptions  of  fact,  imported  into  the 
case  and  not  set  forth  in  the  agreed  statement. 

The  agreed  statement  has  all  the  earmarks  of  an 
agreed  case.  It  was  signed  by  counsel  (Transcript  p. 
112),  it  was  read  to  the  jury  (Transcript  p.  99),  it  and 
the  exhibits  attached  thereto  were  tiled  with  the  clerk 
of  the  court  (Transcript  pp.  74,  128).  Upon  this  agreed 
statement  the  Government  rested  its  case  (Transcript 
p.  128).  It  has  been  duly  incorporated  in  the  bill  of 
exceptions  on  behalf  of  the  plaintiffs  in  error  (Tran- 
script pp.  95,  99-128).  Speaking  of  such  an  agreed 
statement  of  facts,  the  Supreme  Court  declared  that 
when  the  same  was  signed  by  counsel,  filed  with  the 
clerk  of  the  court,  and  it  appeared  in  the  bill  of  excep- 
tions that  the  case  was  submitted  on  such  an  agreed 
statement  of  facts,  the  Supreme  Court,  on  writ  of  error, 
could  determine  whether  the  facts  were  sufficient  to  sup- 
port the  judgment,  although  the  findings  of  the  court 
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on  them  were  general  in  form,   and  in  that  case  the 
judgment  was  reversed. 

Supervisors  v.  Kennicott,  103  U.  S.  554. 

The  facts  set  forth  in  the  agreed  statement  do  not 
constitute  conflicting  evidence  or  require  the  balancing 
of  admitted  facts.  As  the  conspiracy  charged,  in  sub- 
stance, amounts  to  a  conspiracy  to  do  a  lawful  act 
(namely,  to  aid  and  assist  men  to  leave  the  country 
for  a  purpose  which  as  to  them  is  perfectly  lawful), 
by  the  use  of  an  unlawful  means,  to  wit,  by  entering 
into  contracts,  hiring  them  to  go  beyond  the  limits  of 
the  United  States  with  the  intent  proscribed  by  the 
statute,  it  follows  that  the  facts  constituting  the  unlaw- 
ful means,  if  there  were  such,  must  be  set  forth  with 
particularity,  and  that,  therefore,  the  facts  set  forth  in 
the  agreed  statement  are  not  mere  evidence,  or  simply 
probative  facts,  but  are  the  ultimate  facts,  upon  which 
the  conclusion  of  law,  as  to  the  conspiracy  charged, 
must  rest.  Had  the  court  believed  that  the  facts  set 
forth  in  the  agreed  statement  were  not,  standing  by 
themselves,  and  unaided  by  inferences,  sufficient  to 
establish  the  charge  of  conspiracy  made  in  the  indict- 
ment, the  court  should  either  have  refused  to  accept 
the  agreed  case  as  satisfactory  or  have  insisted  upon 
leaving  the  case  to  the  jury,  as  an  essential  function  of 
the  jury,  namely,  the  right  to  indulge  in  inferences, 
was  involved;  and  as,  if  such  were  the  view  of  the 
case,  it  was  not  within  the  letter  of  the  stipulation  of 
the  parties  that  the  drawing  of  these  inferences  should 
be  left  to  the  court.  The  fact  that  the  court  did  not 
take  such  a  course  satisfies  us  that  in  the  opinion  of  the 
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court  the  facts  of  the  case  as  set  forth  in  the  agreed 
statement  were  sufficient  to  justify  a  uerdict  of  guilty, 
without  the  aid  of  any  inferences  to  be  drawn  there- 
from; and  that,  therefore,  anything  which  the  court 
may  have  said  in  the  course  of  its  opinion  or  instruc- 
tions to  the  jury  which  may  have  gone  beyond  the  facts 
'set  forth  in  the  agreed  statement  could,  in  the  opinion 
of  the  court,  do  the  plaintiffs  in  error  no  substantial 
injury. 

Now,  as  a  matter  of  law,  in  a  case  of  this  sort,  under 
ih.e  Sixth  Amendment  to  the  United  States  Constitu- 
tion, the  plaintiifs  in  error  were  entitled  to  a  trial  by 
jury,  and  this  means  a  trial  by  jury  according  to  the 
course  at  common  law,  and,  therefore,  the  court  could 
not  as  a  matter  of  law,  direct  the  jury  to  render  a 
verdict  of  guilty,  no  matter  how  sufficiently  the  court 
may  have  thought  the  facts  set  forth  in  the  agreed 
statement  established  their  guilt. 
U.  S.  V.  Taylor,  11  Fed.  470. 

"We  have  said  that  with  few  exceptions  the  niles 
which  obtain  in  civil  cases  in  relation  to  the  authority 
of  the  court  to  instruct  the  jury  upon  all  matters  of  law 
arising  upon  the  issues  to  be  tried,  are  applicable  in  the 
trial  of  criminal  cases.  The  most  important  of  those 
exceptions  is  that  it  is  not  competent  for  the  court,  in  a 
criminal  case,  to  instruct  the  jury  peremptorily  to  find 
the  accused  guilty  of  the  offense  charged." 

Sparf  V.  U.  S.,  156  U.  S.  51;  15  U.  S.  Sup.  Ct. 
Rep.  273,  294. 

And  the  Supreme  Court,  in  making  the  statement 
just  quoted,  cites  and  quotes  with  approval  from  U.  S. 
V.  Taylor,  supra. 
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The  plaintiffs  in  error,  however,  stipulated  that  the 
court  might  instruct  the  verdict  which  the  jury  should 
render  in  said  cause;  but  notwithstanding  this  stipula- 
tion, as  a  matter  of  law,  the  court  was  without  authority 
to  direct  a  verdict  of  guilty  in  a  case  such  as  this, 
because  the  rights  of  the  plaintiffs  in  error  in  the  case 
were  rights  which  they  could  not  waive  and,  therefore, 
the  power  to  direct  a  verdict  of  guilty  was  one  which 
they  could  not  confer  upon  the  trial  court. 

Thompson  v.  Utah,  170  U.  S.  343;  18  U.  S.  Sup. 
Ct.  Eep.  620,  624; 

Freeman  v.  U.  S.,  227  Fed.  732. 

The  plaintiffs  in  error,  however,  are  not  inclined  to 
avoid  the  effect  of  their  stipulation.  On  the  contrary 
it  is  their  preference  to  abide  thereby,  provided  the  true 
intent  thereof  can  be  preserved,  and  provided,  there- 
fore, this  court  shall  be  free,  to  determine,  as  an  issue 
of  law,  on  the  writ  of  error  issued  in  this  case,  whether 
the  facts  set  forth  in  the  agreed  statement,  unaided  by 
inferences,  are  sufficient  to  justify  a  verdict  of  guilty. 
If  those  facts  as  so  set  forth,  standing  alone,  are  not 
sufficient  to  justify  a  verdict  of  guilty,  but  if  it  will  in 
this  court  be  assumed,  in  support  of  the  verdict  of  the 
jury,  that  inferences  from  those  facts  could  be  drawn 
consistent  with  guilt,  and,  therefore,  it  will  be  pre- 
sumed that  such  inferences  were  so  drawn  and  will  not 
now  be  reviewed,  the  plaintiffs  in  error  would  be  in  a 
sad  predicament,  and  must  then,  but  in  that  event 
only,  insist  upon  their  full  legal  rights.    For,  under  such 
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circumstances,  they  would  have  been  denied  all  right  or 
opportunity  of  suggesting  to  the  jury  ^ther  inferences, 
which  could  be  drawn  from  the  facts  set  forth  in  the 
agreed  statement,  consistent  with  innocence,  and  cal- 
culated, therefore,  under  proper  instructions  to  the 
jury,  as  to  the  doctrine  of  reasonable  doubt,  and  as  to 
the  presumption  of  innocence,  to  raise  in  the  minds 
of  the  jury  sufficient  doubt,  in  connection  with  the  pre- 
sumption of  innocence,  to  incline  them  to  the  view  that 
the  offense  charged  had  not  been  established  to  their 
satisfaction  beyond  all  reasonable  doubt. 

But  we  do  not  think  that  it  is  necessary  that  this 
court  must  conclude  that  it  cannot  determine  the  case 
upon  a  consideration  of  the  question  whether  the  facts 
set  forth  in  the  agreed  statement,  taken  by  themselves, 
are  sufficient  to  justify  the  verdict  of  guilty.  The 
plaintiffs  in  error  requested  the  trial  judge,  upon  the 
facts  set  forth  in  the  agreed  statement,  to  direct  a  ver- 
dict of  not  guilty,  and  this  request  was  denied  (Tran- 
script pp.  129,  160).  If  the  agreed  statement  of  facts 
was  in  itself  incomplete  or  insufficient  to  support  a 
judgment  then,  under  the  principles  of  TJ.  S.  v.  Bmzo, 
it  was  error  to  refuse  to  direct  a  verdict  of  acquittal. 
To  same  effect  see  also 

Vernon  v.  U.  S.,  146  Fed.  121,  126. 

These  observations,  we  believe,  will  dispose  of  any 
preliminary  matters  which  we  are  obliged  to  encounter 
before  directing  attention  to  a  consideration  of  the 
errors  upon  which  we  rely. 
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THE  AGREED  STATEMENT  OF  FACTS. 

The  agreed  statement  of  facts  is  not  to  be  enlarged  by 
any  argumentative  process,  however  ingenuous  or  subtle; 
no  new  matter  can  be  fairly  injected  into  this  statement; 
were  that  permitted,  we  should  no  longer  have  a  given  state 
of  facts  voluntarily  brought  to  the  court  by  the  parties,  but 
an  entirely  different  case,  and  one  not  approved  by  mutual 
consent;  and  "agreed  statements  rest  upon  the  consent  of 
the  parties,  and  consequently  the  action  of  the  revising 
tribunal  must  be  confined  to  the  agreed  facts"  (Pomeroy, 
Lessee  v.  Bank  of  Indiana,  68  U.  S.  (1  Wall.  592)). 

This  cause,  being  a  test  case,  did  not  pursue  the  custo- 
mary routine  of  an  ordinary  criminal  cause,  but  was 
disposed  of  in  the  court  below  upon  a  written  agreed 
statement  of  the  facts.  No  other  or  different  show- 
ing was  made  below;  no  witness  was  sworn  or  testi- 
mony given;  no  document  was  presented  except  those 
attached  to  the  agreed  statement  itself;  and  this  court 
has  now  before  it  precisely  the  same  materials  out  of 
which  to  frame  its  judgment  as  the  lower  court  em- 
ployed in  framing  the  judgment  now  being  attacked. 
It  may  be  said  that  presumptively  the  judgment  of  the 
lower  court  is  correct;  but  whatever  may  or  may  not 
be  the  force  of  this  presumption  in  cases  which  pro- 
ceeded below  along  the  usual  and  customary  lines  of  an 
ordinary  criminal  trial,  we  submit  that  such  a  presump- 
tion can  have  little  or  no  weight  in  a  test  case  which 
departed  from  customary  lines  and  proceeded  upon  the 
unusual  and  exceptional  lines  of  that  at  bar. 

In  the  next  place,  how  is  this  agreed  statement 
of  facts  to  be  interpreted?  What  is  to  be  the  mental 
attitude  of  the  court  towards  it  1    Is  it  to  be  approached 
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in  a  spirit  of  hostility  to  the  plaintiffs  in  error,  or  in  a 
spirit  sympathetic  to  the  plaintiffs  in  ^,rror,  or  in  a 
spirit  of  fairness,  lit  up  by  the  presumption  of  innocence 
and  the  doctrine  of  reasonable  doubt.  The  presumption 
of  innocence  and  the  doctrine  of  reasonable  doubt,  being 
the  fundamental  basis  of  all  criminal  jurisprudence 
worthy  the  name,  are  as  actively  operative  in  an 
appellate  as  in  a  7iisi  prius  court;  they  should,  we  sub- 
mit, be  particularly  active  in  a  cause  exhibiting  the  un- 
usual characteristics  of  that  at  bar.  Are  they  to  be 
laid  out  of  view  in  approaching  the  consideration  of  this 
agreed  statement  of  facts'?  Mr.  Justice  Stephen  has 
somewhere  acutely  laid  stress  upon  the  importance  of 
mental  attitude  in  cases  of  this  character.  He  points 
out  that  if  the  investigator  prejudges  the  cause  by 
assuming  a  mental  attitude  antagonistic  towards  the 
person  accused,  then  every  circumstance,  however  harm- 
less intrinsically,  becomes  abnormally  exaggerated  and 
presents  itself  to  the  mind  either  as  an  index  to  guilt, 
or  if  one  may  depart  for  the  moment,  as  one  of  At- 
torney-General Gushing 's  *' subterfuges " ;  but  if,  upon 
the  contrary,  the  investigator  holds  mentally  steadfast 
to  the  two  cardinal  doctrines  of  presumptive  inno- 
cence and  reasonable  doubt,  those  circumstances  which 
otherwise  would  have  been  so  suggestive  of  guilt, 
become  indifferent  or  colorless,  resume  their  normal 
proportions,  and  cease  to  possess  an  exaggerated  sig- 
nificance as  indicative  of  guilt.  Between  these  two 
phases  of  thought,  there  can,  of  course,  be  no  choice 
for  the  impartial  investigator.  Under  the  beneficent 
rules  of  Federal  criminal  jurisprudence,  where,  as 
here,  the  plaintiffs  in  error  repudiate  guilt,  they  are 
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presumed  to  be  innocent  of  the  offense  charged  in  all 
its  parts.  They  are  entitled  to  the  full  and  unre- 
stricted operation  in  their  favor  of  the  doctrine  of 
reasonable  doubt.  They  are  not  to  be  prejudiced 
by  intendments,  inferences  or  presumptions;  and  in  a 
case  of  exceptional  characteristics,  like  that  at  bar, 
which  is  to  be  determined  upon  the  set  lines  of  a  written 
statement,  which  exhibits  open  conduct,  no  ''subter- 
fuges", no  mysterious  secrecies,  no  enlistment  of  any 
man,  no  agreement  of  hiring  and  retaining  of  any  man, 
no  solicitation  of  any  man  to  be  hired  or  retained,  no 
one  of  the  usual  earmarks  that  a  partisan  prosecutor 
would  avidly  look  for,  we  respectfully  submit  that  this 
agreed  statement  of  facts  is  to  be  approached  and  in- 
terpreted with  minds  entirely  free  from  any  hostility 
toward  the  plaintiffs  in  error,  however  arising. 

In  the  next  place,  there  are  certain  general  charac- 
teristics of  this  agreed  statement  of  facts,  which,  we 
submit,  should  be,  throughout  the  investigation  of  this 
cause,  held  steadily  in  the  mind: 

First.  This  agreed  statement  of  facts  was  and  is 
filed  and  used  as  the  sole  showing  of  fact  in  a  criminal, 
not  in  a  civil  cause;  and  it  is,  therefore,  subject  to  the 
doctrines  of  presumptive  innocence  and  reasonable 
doubt. 

Second.  This  agreed  statement  of  facts  was  not 
filed  and  used  in  a  controversy  submitted  without 
action,  but  in  an  ordinary  criminal  action  in  which  it 
was  the  sole  showing  of  fact. 

Third.  This  agreed  statement  of  facts  contains  no 
such  clause  as  appears  in  some  of  the  decided  cases, 
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allowing  or  authorizing  either  the  nisi  prius  or  appel- 
late court  to  add,  by  any  process  of  intendment,  in- 
ference, presumption,  construction,  or  interpretation, 
any  fact  or  facts  to  those  specifically  agreed  upon  in 
the  instrument  itself. 

Fourth.  This  agreed  statement  of  facts  expressly 
and  in  pointed  terms  declares  ''that  the  facts  herein- 
after set  forth  are,  and  may  he  treated  as,  the  facts  in 
the  cause,  and  that  upon  a  consideration  of  said  facts 
the  court  may  instruct  the  verdict  which  the  jury  shall 
render  in  said  cause." 

Fifth.  This  agreed  statement  of  facts,  after  the 
introduction  referred  to  above  in  paragraph  fourth, 
commences  its  statement  with  the  significant  heading 
''Facts". 

Sixth.  This  agreed  statement  of  facts,  in  para- 
graph 10  thereof,  after  referring  to  these  plaintiffs  in 
error,  sets  forth  that  they  "Did  the  acts  and  things 
now  herein  set  forth  as  done  by  them". 

Seventh.  This  agreed  statement  of  facts  contains  no 
statement  whatever  that  any  other  fact  or  facts,  save 
and  except  those  agreed  to  be  the  facts,  ever  existed. 

Inasmuch  as  this  is  a  criminal  cause  in  which  the 
burden  of  proofs  rests  upon  the  Government  and 
requires  it  to  establish  the  guilt  of  defendants  by  facts 
so  clear,  unambiguous  and  convincing  that  the  strong 
presumption  of  innocence  is  overcome  and  the  doctrine 
of  reasonable  doubt  displaced,  it  must  be  obvious,  we 
think,  that  these  characteristics  of  the  agreed  state- 
ment of  facts  are  of  primary  importance.     Since   the 
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burden  is  upon  the  Government  to  establish  guilt  be- 
yond all  reasonable  doubt,  and  not  upon  the  defend- 
ants to  show  their  innocence,  it  follows  that  the  onus  is 
upon  the  Government  to  make  clear,  to  the  exclusion  of 
all  reasonable,  doubt,  its  right,  from  the  very  facts 
that  have  been  agreed  upon,  to  recover  judgment 
herein;  and  if  there  be  any  ambiguity  in  the  stipulated 
facts,  if  there  be  any  omission  of  a  fact  or  facts 
necessary  to  recover  in  this  criminal  cause,  if  there  be 
any  lack  of  clearness  or  certainty  upon  material 
points,  it  cannot  in  justice  be  said  that  the  Government 
has  sustained  the  burden  cast  upon  it  by  law. 

This  agreed  statement  of  facts  recites  that  the  facts 
se,t  forth  are  ''the  facts  in  the  cause",  and  that  the 
plaintiffs  in  error  did  the  acts  and  things  ''now  herein 
set  forth".  In  other  words,  all  of  the  facts  in  the 
cause",  and  all  of  the  acts  and  things  done  by  the 
plaintiffs  in  error  and  "now  herein  set  forth",  must 
be  taken  to  be  contained  in  the  agreed  statement  of 
facts;  and  the  cause,  we  submit,  must  be  dealt  with 
solely  upon  that  footing  {Donohoe  v.  Turner,  90  N.  E. 
(Mass.)  549;  T.  M.  Railway  v.  Scott,  129  S.  W.  (Texas) 
1170;  Freidman  v.  Jaffe,  92  N.  E.  (Mass.)  704).  The 
facts  recited  in  this  agreed  statement  of  facts  are  the 
very  facts  that  have  been  agreed  to,  and  upon  which  the 
minds  of  the  parties  met.  No  other  fact  or  facts  became 
the  subject  of  any  agreement  between  the  parties ;  and  it 
cannot,  in  good  faith,  and  justice,  be  urged  that  these 
defendants  consented  to  any  fact  or  facts  other  than 
those  actually  recited  in  the  written  instrument  which, 
through  their  counsel,  they  signed.  This  agreed  state- 
ment of  facts  shows  upon  its  face  that  it  was  deliber- 
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ately  and  carefully  drawn.  It  was  no  hurried  or 
spasmodic  act.  The  language  was  -carefully  chosen 
to  mean  just  precisely  what  it  expressed — no  more,  no 
less;  and  any  attempt,  by  any  process,  to  import  into 
this  written  instrument  any  fact  or  facts  not  agreed 
or  consented  to  by  the  parties  in  plain  terms  in  the 
statement  itself  would,  we  submit,  be  a  crying  injustice. 
This  agreed  statement  of  facts  grows  out  of  and  rests 
upon  the  contract  and  agreement  of  the  parties.  It 
could  not,  and  did  not,  have  any  other  origin,  but  should 
either  party,  by  any  process  whatever,  however  in- 
genious or  subtle,  be  permitted  to  inject  new  matter 
into  this  statement,  we  should  obviously  no  longer 
have  a  given  state  of  facts  voluntarily  brought  to  the 
court  by  the  parties,  but  an  entirely  different  case, 
and  one  not  approved  by  mutual  consent.  While  a 
fact  agreed  upon  might  be  conceded,  still  any  new  addi- 
tional matter  sought  subsequently  to  be  injected  into 
the  cause  by  some  process  of  argument,  inference 
or  construction,  might  very  well  be  resisted;  and  more- 
over, the  agreed  fact  itself  might  very  well  not  be  con- 
ceded at  all  if  it  were  known  that  subsequently  it  would 
be  used  as  a  portal  through  which  argumentative  or 
inferential  new  matter  would,  against  consent  and  with- 
out agreement,  be  marched  into  the  cause.  It  is  pointed 
out  by  the  Supreme  Court  that 

"agreed  statements  rest  upon  the  consent  of  the  parties, 
and  consequently  the  action  of  the  revising  tribunal  must 
be  confined  to  the  agreed  facts". 

Pomeroy's  Lessee  v.  Bank  of  Indiana,  68  U.  S. 
(1  Wall.)  592; 

and  since  the  judgment,  whether  at  nisi  prius  or  in  the 
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appellate  court,  must  be  based  upon  those  facts  which 
have  been  agreed  to  as  being  ''the  facts  in  the  cause", 
it  must  follow  that  whatever  is  not  distinctly  and  ex- 
pressly agreed  upon  and  set  forth  as  admitted,  must  be 
taken  not  to  exist;  quod  non  apparet,  non  est  {The 
Clara,  102  U.S.  200). 

The  view  for  which  we  are  contending  is  supported 
by  well  considered  decisions.  Thus,  Old  Colony  Ry.  v. 
Wilder,  137  Mass.  536,  was  submitted  upon  an  agreed 
statement  of  facts;  and  in  the  opinion  of  the  Supreme 
Judicial  Court,  considerable  attention  was  given  to 
the  rules  upon  this  subject;  the  court  said; 

''When  an  action  is  submitted  to  the  Superior  Court 
upon  a  case  stated,  containing  no  clause  authorizing  the 
court  to  draw  inferences  of  fact,  the  only  question  pre- 
sented by  it  is  the  question  of  law  whether,  upon  the 
facts  stated,  the  plaintiff  has  made  a  case  which  entitles 
him  to  judgment.  Unless,  upon  such  facts,  with  the 
inevitable  inferences,  or,  in  other  words,  such  inferences 
as  the  law  draws  from  them,  a  case  is  made  out,  the 
court  would  consider  that  the  plaintiff  has  not  sustained 
the  burden  of  proof,  and  therefore  is  not  entitled  to 
judgment.  But  neither  the  Superior  Court  in  the  first 
instance,  nor  this  court  upon  appeal,  has  the  right  to 
found  its  judgment  upon  any  disputable  inferences  of 
fact.  This  view  of  the  nature  of  a  case  stated  is  sustained 
by  other  courts. 

We  think  the  decisions  of  this  court  are  all  consistent 
with  this  view,  though,  as  we  have  before  stated,  some 
of  the  expressions  in  the  opinions  would  seem  to  imply 
that  the  court  had  the  right  to  found  its  judgment  upon 
inferences  of  fact  which  it  might  draw  from  the  facts 
stated.  But  it  is  often  found  that  a  case  stated  is  im- 
perfect, in  failing  to  state  some  fact  which  is  essential 
to  the  determination  of  the  rights  of  the  parties.  In 
such  cases,  if  it  appears  that  the  facts  stated  are  all 
that  the  plaintiff  is  able  to  prove,   and  they  are  insuf- 
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ficient  to  establish  his  case,  the  court  will  enter  judgment 
against  him,  upon  the  doctrine  of  the  burden  of  proof. 
But  if  it  seems  that  the  needed  fact  is  inadvertently 
omitted,  or  is  a  fact  which  is  susceptible  of  proof,  one 
way  or  the  other,  the  usual  course  is  for  this  court  to 
discharge  the  case  stated,  and  remand  the  unsettled  ques- 
tion of  fact  to  be  tried  in  the  Superior  Court,  by  the 
proper  tribunal." 

And  so,  likewise,  in  a  later  case,  the  same  learned 

court  speaking  of  the  action  before  it,  remarked  that 

''It  is  submitted  to  the  court  upon  an  agreed  statement 
of  facts,  and  it  is  a  familiar  rule  of  law,  that,  upon  a 
case  thus  presented,  no  inferences  can  be  drawn  from 
the  facts  stated,  but  the  question  is  whether  these  facts 
entitle  the  plaintiff  as  matter  of  law  to  a  judgment 
in  his  favor,"  citing  authorities. 

Friedman  v.  Jaffe,  92  N.  E.   (Mass.)  704; 

and  see  also  to  the  same  effect,  Vera  v.  Mercantile  F.  S 

N.  Ins.  Co.,  103  id.,  292.     And  so,  also,  in  Texas,  it  is 

held   that   where   a   case   is    submitted   by   the   parties 

under  an  agreed  statement  of  facts,  and  that  the  agreed 

statement   is   signed  and  certified  by  the  court   to   be 

correct  with  the  judgment  shall  constitute   the   record 

in  the  cause,  in  the  absence  of  some  agreement  to  the 

contrary,  the  court  is  confined  to  the  facts  contained 

in  the  statement,  and  can  only  declare  the  law  arising 

from  such  facts;  and  ''that  a  finding  of  other  different 

facts   is  beyond  its  province"    (Texas  Mexican  Ry.   v. 

Scott,  129  S.  W.   (Tex.)  1170,  1178).     And  so  likewise, 

in  California,  Field,  C.  J.,  delivering  the  opinion,  it  was 

said: 

"The  action  of  the  District  Court  upon  the  agreed  case 
w^as  irregular  and  unauthorized.  The  consideration  of 
the  court  was  restricted  to  the  facts   admitted,   and  its 
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judgment  could  not  be  based  upon  any  other  facts  which 
it  may  have  supposed  the  plaintiff  could  establish." 

Crandall  v.  Amador  County,  20  Cal.  72,  74; 

and  see  this  case  approved  and  followed  in  Green  v. 

County  of  Fresno,  95  Cal.  329.    And  see  also  as  bearing 

upon  this  matter,  Byam  v.  Bullard,  4  Fed.  Cas.  No.  2262 ; 

Burnham  v.  North  Chicago  St.  By.,  78  Fed.  101. 

We  agreed  to  the  facts  stated  in  the  agreed  state- 
ment of  facts,  but  we  agreed  to  nothing  more;  had  it 
been  the  design  of  the  parties  to  insert  into  that  agreed 
statement  any  other  fact  than  the  very  facts  therein 
actually  recited,  apt  words  would  have  been  employed 
to  effect  that  end;  but  the  parties  not  only  did  not  do 
so,  but  agreed  that  the  facts  therein  set  forth  ''were 
the  facts  in  the  cause";  and  this  court,  we  submit,  will 
not  now  import  into  this  agreed  statement  of  facts,  by 
a  process  of  argumentation,  other  facts  or  matters 
which  might  readily  have  been  inserted  therein  by  the 
parties  if  such  had  been  their  intention  {Cahoon  v.  Levy, 
10  Cal.  216 — cited  as  authority  in  Hammontree  v. 
Huber,  39  Mo.  App.  326,  328;  San  Jose  v.  Uridias,  37 
Cal.  339).  That  the  parties  did  not  agree  to  any  other 
facts  than  those  set  forth  in  the  agreed  statement  is 
pregnant  with  significance;  had  these  parties  con- 
templated the  introduction  of  such  other  facts  into  this 
agreed  statement,  it  would  have  been  very  simple  and 
very  easy  for  them  to  have  said  so;  and  we  may  very 
well  appeal  to  the  parallel  rule  applied  in  the  con- 
struction of  written  statutes,  whereby  a  proposed  con- 
struction which  would  contract  or  expand  the  meaning 
of  the  language  used  has  been  rejected  upon  the  well 
settled   principle   that   the   legislators   would   have    ex- 
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pressed  in  plain  terms  what  it  would  have  been  easy  to 

say,  had  there  been  such  an  intention.    It  was  observed 

by   Marshall,    C.    J.    {Strode    v.    Stafford,   Justices,    1 

Brook  (U.  S.)  162)  that 

*4t  is  probable,  had  a  more  extended  operation  been  in- 
tended, some  terms  would  have  been  used  indicative  of 
that  intention"; 

and  when  considering  the  conditions  under  which  vessels 

may  enjoy  or  forfeit  the  privileges  of  registration  under 

our  navigation  laws,  the  Attorney-General  exhibited  his 

reliance   upon   the   principle    of   statutory   construction 

which  we  are  invoking,  by  using  the  following  language : 

"Considering  the  care  with  which  these  laws  have  been 
framed,  it  would  seem  but  reasonable  to  conclude  that  if 
Congress  had  intended  that  a  vessel  with  an  American 
register,  and  continuously  owned  hy  a  citizen  of  the 
United  States  should,  forfeit  her  privileges  as  such  by 
sailing  under  the  protection  of  a  foreign  flag  since  the 
close  of  the  rebellion,  such  intention  would  have  been 
clearly  expressed.  The  silence  of  Congress  on  this  head, 
and  the  precision  and  particularity  with  which  it  has 
set  forth  the  cases  in  which  the  benefits  of  registration 
may  be  lost,  alike  forbid  any  resort  to  implication  for  the 
purpose  of  raising  other  grounds  of  forfeiture,  especially 
when  the  effect  of  doing  so  must  be  to  abridge  the  rights 
of  our  own  citizens  and  diminish  our  tonnage.  To  hold 
otherwise  would  be  to  violate  one  of  the  best-settled 
canons  of  interpretation,  that  the  enumeration  of  excepted 
cases  strengthens  the  application  of  a  statute  to  cases  not 
excepted. ' ' 

Registry  of  Vessels,  17  Ops.  Atty.-Genl.,  443,  444. 

The  position  here  taken — the  position  that  if  the 
parties  had  intended  that  any  other  or  additional  facts 
than  those  agreed  to  might  be,  by  any  process,  imported 
into  this  agreed  statement,  it  would  have  been  easy  to 
say  so,  and  no  reason  suggests  itself  why  they  should 
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not  have  unequivocally  said  so  {Austin  v.  U.  S.,  155 
U.S.,  432),  and  if  such  was  the  intention  of  these 
parties,  it  is  fair  to  presume  the  words  would  have 
been  inserted  in  the  appropriate  place  to  accomplish 
such  a  result  {Grace  v.  Collector  of  Customs,  79  Fed. 
Eep.  319),  this  position  is  supported  by  innumerable 
cases  of  which  the  following  are  some: 

U.  S.  V.  Chase,  135  U.  S.,  259 ; 

Tompkins  v.  Little  Rock  etc.  R.  R.,  125  id.  217 ; 

Vickshurg  etc.  R.  R.  v.  Dennis,  116  id.  669 ; 

U.  S.  V.  Ryder,  110  id.  739 ; 

Shaw  V.  R.R.,  101  id.  565; 

Tillson  V.  U.  S.,  100  id.  46; 

Bank  v.  Matthews,  98  id.  627; 

Bait,  etc.,  R.  R.  v.  Grant,  id.  403 ; 

Farrington  v.  Tennessee,  95  id.  689; 

Ryan  v.  Carter,  93  id.  83; 

Leavenworth  etc.  R.  R.  v.  U.  8.,  92  id.  744; 

James  v.  Milwaukee,  83  id.  (16  Wall.)  161; 

The  Cherokee  Tobacco,  78  id.  (11  Wall.)  630; 

U.  8.  V.  Anderson,  76  id.  (9  Wall.)  QQ-, 

Butz  V.  Muscatine,  75  id.  (8  Wall.)  580; 

Moore  v.  Am.  Trans.  Co.,  65  id.  (24  How.)  38; 

Lawrence  v.  Allen,  48  id.   (7  How.)  796. 

The  law  does  not  presume  that  crime  has  been  com- 
mitted; the  law  does  not  presume  that  an  accused 
person  is  guilty;  the  law  puts  the  burden  of  proof  upon 
the  accuser;  and  the  law  requires  the  accuser  to  estab- 
lish the  truth  of  the  accusation  beyond  all  reasonable 
doubt;  evidence,  therefore,  which  leaves  it  uncertain 
whether  the  crime  charged  was  committed,  or  whether 
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the  accused  committed  it,  is  insufficient  for  any 
judicial  purpose;  and  hence,  where  the  facts  of  a  case 
are  consistent  with  varying  theories,  a  judicial  tri- 
bunal will  adopt  that  construction  which  makes  for 
innocence. 

Tucker  v.  U.  S.,  224  Fed.  833; 

U.  S.  V.  Richards,  149  id.  443; 

Vernon  v.  U.  S.,  146  id.  121; 

U.  S.  V.  Hart,  78  id.  868;  affirmed,  84  id.  799; 

Ward  V.  State,  28  S.  E.  (Geo.)  982; 

Perkins  v.  State,  23  So.   (Miss.)  579; 

Mitchell  V.  State,  29  S.  E.  (Geo.)  435; 

Boyd  V.  State,  43  So.  (Ala.)  204; 

People  V.  Bonnie,  98  Cal.  280; 

People  V.  DeFore,  64  Mich.  693 ; 

People  V.  McCard,  40  N.  W.  (Mich.)  784. 

In  a  word,  there  cannot  be  two  presumptions  in  a 
criminal  case,  and  ''people  are  not  to  be  convicted  on 
felony  upon  legal  presumptions"  {People  v.  Strass- 
man,  112  Cal.  683 ;  Breahy  v.  Breaky,  2  Up.  Can.  Q.  B. 
353 ;  People  v.  Feilen,  58  Cal.  218 ;  State  v.  Hodkins,  19 
Maine,  155;  Green  v.  State,  21  Fla.  403;  Weinburg  v. 
State,  25  Wis.  370). 

Naturally,  therefore,  we  respectfully  protest  against 
the  injection  of  any  additional  matter  into  this  cause  by 
any  argumentative  process;  and  we  say,  with  the 
Supreme  Court  (The  Clara,  102  U.  S.  200),  quod  non 
apparet,  non  est.  If,  in  the  face  of  this  agreed  state- 
ment of  facts,  we  are  to  slip  the  leash  from  imagination, 
and  indulge  in  those  ''surmises,  speculations  and  con- 
jectures",  which   are   condemned   in   the   Porter   case, 
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supra,  what  is  it  that  we  are  to  report  into  the  case? 

The   Supreme   Court  declares  that 

* '  We  take  a  case  on  appeal  as  it  comes  to  us  in  the  record 
and  receive  no  new  evidence". 

Pacific  Railroad  v.  Ketchtim,  101  U.S.  289; 

but   if   that   rule   is   not   to   be    observed   here,   if   the 

products  of  imagination,  speculation  and  conjecture  are 

to  be  substituted  for,  or  superimposed  upon,  this  formal, 

deliberate,  carefully  dravni  written  record,  where   are 

we  to  stop?     The   Supreme  Court  instructs  us  that 

"Agreed  statements  rest  upon  the  consent  of  the  parties, 
and  consequently  the  action  of  the  revising  tribunal  must 
be  confined  to  the  agreed  facts". 

Pomeroy's  Leasee  v.  Bank  of  Indiana,  68  U.  S. 
1  Wall.)  592; 
but  if  the  agreed  statement  in  the  present  cause  is  to 
be  ignored  in  whole  or  in  part,  or  if  new  facts  never 
agreed  to  are  to  be  imported  into  the  cause,  by  an  argu- 
mentative process,  what  limit  can  be  put  upon  a  pro- 
cedure so  subversive  of  the  deliberate  agreement  of 
the  parties  ?  And  if  we  are  to  have  argumentative  addi- 
tions to  this  agreed  statement,  why  should  they  not, 
according  to  all  rules  and  analogies  current  in  criminal 
causes,  operate  in  favor  of  innocence,  rather  than  in 
favor  of  guilt,  particularly  in  a  test  case  which  has 
pursued  the  unusual  course  that  this  has  pursued, 
and  in  a  case  wherein  this  court  is  fully  as  competent 
as  the  lower  court,  to  interpret  the  solitary  written 
record  on  which  the  cause  was  presented? 

Nor  will  an  appellate  court  look  to  anything  outside 
the  record  actually  before  it;  except  as  to  matters 
judicially  noticed,  and  fundamental  or  judicial  errors, 
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appellate  review  is  confined  to  matters  apparent  from 
the  record,  and  matters  aliunde  will  not  be  considered 
{In  re  Oakland  Lumber  Co.,  174  Fed.  654;  Keeley  v. 
Ophir  Hill  Con.  Mining  Company,  169  id.  201). 

And  that  outside  matters,  not  sustained  by  the  record 
cannot  be  referred  to  except  by  \dolating  the  terms 
of  a  stipulation  between  the  parties,  which  stipulation, 
by  agreement,  contained  all  that  was  submitted  to  the 
court,  see  Schley  v.  Pullman  P.  C,  120  U.  S.  575, 
where  counsel  was  deservedly  censured  by  the  court  for 
introducing  into  his  printed  argument  facts  not  found 
in  the  record,  and  in  violation  of  the  stipulation  between 
the  parties.  In  this  case,  the  offending  counsel  referred 
to  these  unstipulated  facts  as  "incontrovertible  facts'' 
{Quousque  tandem  abutere  patientia  nostra?),  and  at- 
tempted to  excuse  his  breach  of  professional  propriety 
by  "the  extreme  brevity  of  the  record". 


CONSPIRACY. 

The  agreed  statement  of  facts  fails  to  establish  beyond 
all  reasonable  doubt  any  corrupt  and  felonious  conspiracy 
between  Messrs.  Blair  and  Addis  to  violate  Section  10  of 
the  Federal  Penal  Code.  There  can  be  no  conspiracy  to 
violate  Section  10,  unless  the  act  which  the  conspiracy  was 
designed  to  accomplish  was  a  hiring  or  retaining,  within 
the  territory  of  the  United  States,  of  persons  to  go  beyond 
the  limits  and  jurisdiction  of  the  United  States  with  the 
common  intent  known  to,  understood  by,  and  participated 
in  by  all  persons  concerned,  that  such  persons  so  hired  and 
retained  should  enlist  and  enter  in  the  service  of  the  King 
of  Great  Britain  and  Ireland  as  soldiers: 
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"It  is  neither  criminal  nor  unlawful  to  do,  or  to  conspire 
to  do,  that  which  the  law  does  not  prohibit,  but  recognizes 
may  be  lawfully  done  without  prejudice  or  injury  to  the 
United  States  or  the  State"  (Fain  v.  U.  S.,  209  Fed.  525,  531). 
A  combination  to  do  what  one  is  not  prohibited  by  law  from 
doing  is  not  a  criminal  conspiracy;  and  it  is  not  a  violation 
of  Section  10  to  assist  home  physically  fit  British  subjects, 
who  are  not  shown,  beyond  all  reasonable  doubt,  to  have 
been  hired  or  retained  to  enlist  in  the  military  or  naval 
service  of  Great  Britain,  and  who  are  left  free  to  enlist 
therein  or  not  as  they  please. 

In  the  shape  in  which  the  cause  comes  here,  all  other 
defendants  having  been  eliminated,  the  question  is 
presented  as  to  whether,  between  Messrs.  Blair  and 
Addis,  there  was  any  corrupt  and  felonious  conspiracy 
to  violate  Section  10  of  the  Penal  Code.  No  other 
''conspiracy"  except  that,  is  charged  against  them. 
No  claim  or  pretense  is  made  that  they,  with  studied 
elaboration,  entered  into  any  formal  conspiracy;  no 
conscious  criminal  purpose  inspired  their  conduct,  be- 
cause, as  suggested  even  by  the  learned  judge  of  the 
court  below,  "they  believed  they  were  acting  within 
the  law";  and  the  sole  source  of  information  as  to  their 
purpose  of  conduct  is  the  agreed  statement  of  facts, 
which  statement,  in  our  opinion,  is  utterly  barren  of 
any  fact  or  facts  exhibiting  any  criminal  concert  be- 
tween them  to  hire  or  retain  men  here  for  service  as 
soldiers  in  the  armies  of  Great  Britain. 

A  careful  examination  of  this  agreed  statement  of 
facts  will  disclose  that  it  deals  with  three  distinct 
periods  of  time,  namely: 
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First.     That   period  which   extends   from  August   1, 

1914,  the  date  of  the  outbreak  of  the  "^ar,  to  March  15, 

1915,  the   date   alleged  in  the   indictment   as   the   date 
of  the  formation  of  the  alleged  conspiracy. 

Paragraphs  1-9. 

Second.  That  period  which  extends  from  March  15, 
1915,  the  alleged  date  of  the  formation  of  the  alleged 
conspiracy,  to  June  16,  1915,  when  the  25  persons 
named  in  the  indictment  left  San  Francisco  for  New 
York  City. 

Paragraphs  10-39. 

Third.     That    period   which   extends    from   June    16, 
1915,  the  date  of  the  departure  of  the   25  men  from 
San  Francisco  for  New  York  City,  to  July  8,  1915,  the 
date  when  the  indictment  was  filed  in  this  cause. 
Paragraphs  40  to  56. 

It  was  during  the  first  of  these  periods  that  the  con- 
sular notice  to  the  naval  reserves,  and  the  newspaper 
comment  thereon,  were  published;  this  notice  and  this 
com.ment  were  published  upon  the  same  day,  August  3, 
1914.  There  is  no  pretense  anywhere  in  this  cause, 
whether  in  the  indictment  or  in  the  agreed  statement 
of  facts,  that  any  "conspiracy"  existed  then,  or  that 
either  of  these  plaintiffs  in  error  caused  either  of  those 
publications;  and  the  agreed  statement  of  facts  shows 
that  these  publications  were  made  some  eight  months 
before  any  ''conspiracy"  is  claimed  to  have  been  entered 
into.  The  agreed  statement  of  facts  wholly  fails  to 
establish  any  privity,  connection  or  relationship,  of  any 
character  whatever,  between  Mr.  Ross,  or  either  of  these 
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publications,  and  the  plaintiffs  in  error  or  either  of 
them ;  it  nowhere  states  as  any  agreed  fact  in  this  case 
that  either  of  these  plaintiffs  in  error  ever  inspired  or 
instigated  either  of  those  publications,  or  ever  saw  or 
read  them,  or  ever  knew  of  their  existence;  it  nowhere 
states  as  any  agreed  fact  in  this  cause  that,  during  this 
period,  either  of  these  plaintiffs  in  error  was  acquainted 
with  either  Mr.  Ross  or  the  publisher  of  the  newspaper 
that  printed  the  comment  upon  the  consular  notice; 
nowhere  in  this  agreed  statement  of  facts  is  a  single 
agreed  fact  stated  to  show  any  acquaintance  whatever 
between  either  Mr.  Ross  and  either  of  these  plaintiffs 
in  error,  or  between  these  plaintiffs  in  error,  prior  to 
March  15,  1915;  and  we  submit  that,  upon  no  principle 
of  justice,  can  these  publications  be  employed  as  against 
these  plaintiffs  in  error,  neither  of  whom  was  in  any 
way  responsible  therefor  or  connected  therewith.  Neither 
on  August  3,  1914,  nor  on  any  other  date  during  this 
first  period  was  there  any  conspiracy  in  existence  for 
any  purpose,  or  any  engagement  of  any  man  here  to  go 
abroad  for  enlistment  in  any  foreign  military  service; 
Ross,  Blair  and  Addis  are  not  shown  to  have  been  any- 
thing but  strangers  to  each  other;  no  combination  of 
any  sort  existed  among  these  strangers;  no  services  of 
any  sort  had  been  procured  by  Ross  prior,  to  March  15, 
1915  (paragraph  10) ;  and  this  consular  notice  and  the 
newspaper  comment  thereon  are  pure  res  inter  alios  acta 
and  inadmissible  hearsay.  If  the  agreed  statement  of 
facts  had  exhibited  some  link  of  connection  between  these 
publications  and  plaintiffs  in  error,  one  could  under- 
stand the  presence  of  paragraphs  6  and  7 ;  if  it  appeared 
that  these  plaintiff's   in  error  were  among  the   'Marge 
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number  of  people",  not  who  may  liave  visited  the 
Consulate  for  any  purpose  different  or  indifferent,  but 
who  actually  "responded  to  said  notices"  (paragraph 
8),  one  might,  perhaps,  to  a  limited  extent  but  with 
serious  qualifications,  understand  why  this  impotent 
inutility  should  congest  this  agreed  statement  of  facts; 
but  nothing  of  the  kind  appears,  and  these  hearsay 
publications  might  equally  as  well  have  been  made  at 
the  antipodes  for  any  knowledge  that  plaintiffs  in  error 
ever  had  of  them. 

It  was  during  the  second  of  these  periods,  from 
March  15  to  June  16,  1915 — a  period  of  three  months — 
that  Mr.  Ross  "procured  the  services'  of  plaintiffs  in 
error,  and  they  "did  the  acts  and  things"  now  herein 
set  forth  as  "done  by  them".  And  when  we  turn  to 
those  "acts  and  things",  to  ascertain  what  actually  was 
"done  by  them",  we  see  plaintiff's  in  error  doing  pre- 
cisely the  "acts  and  things"  which  they  would  naturally 
have  done  if  their  purpose  was  to  assist  uncrippled 
British  subjects,  home  and  abstaining  from  doing  the 
very  "acts  and  things"  which  tliey  would  naturally 
have  done  if  their  purpose  had  been  to  recruit  soldiers 
for  the  British  army.  We  see  the  office,  the  British 
Friendly  Association  and  its  object,  the  physical  exam- 
inations, the  sustenance  money,  the  railroad  tickets,  the 
departure  of  the  men;  but  we  do  not  see  any  departure 
or  claim  of  departure  from  the  consular  instructions, 
or  any  inducing  of  men  to  engage  to  enlist  abroad,  or 
any  solicitation  of  men  to  be  hired  or  retained  here  to 
go  abroad  to  enlist  as  British  soldiers,  or  any  agree- 
ment between  Blair  and  Addis  to  recruit  soldiers  for 
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the  British  army,  or  any  agreement  for  that  purpose 
with  any  man,  or  any  engagement  of  a  single  recruit  for 
the  British  military  service  although  there  were  no 
obstacles  to  prevent  it  and  there  was  ample  time  (3 
months)  within  which  to  make  the  engagement,  or  any 
"wicked,  corrupt  and  felonious"  intent  of  plaintiffs 
in  error,  or  any  intercommunication  of  intent  or  meeting 
of  minds  with  any  person  upon  any  prohibited  matter, 
or  any  words  or  speech  with  any  man  as  to  any  foreign 
enlistment.  All  of  the  ''acts  and  things"  done  during 
this  period  are  quite  consistent  with  a  perfectly  lawful 
purpose — with  the  purpose  of  assisting  fit  British  sub- 
jects home;  and  in  no  single  instance  was  any  unlawful 
engagement  entered  into  or  attempted  to  be  entered 
into. 

The  third  of  these  periods  does  not  deal  with  ''the 
acts  and  things  now  herein  set  forth  as  done  by  them" — 
the  plaintiffs  in  error,  but  it  deals  with  occurrences 
which  took  place  after  the  men  left  San  Francisco  on 
June  16,  1915,  and  which  took  place  without  the  State 
of  California.  Croft  sent  three  telegrams  from  Chicago 
to  Blair  at  San  Francisco  and  these  telegrams  were 
received  by  Blair;  but  of  what  significance  is  this  cir- 
cumstance? Beyond  the  mere  physical  receipt  of  the 
telegrams,  what  other  fact  does  the  agreed  statement  of 
facts  disclose  concerning  them?  No  pretense  is  made 
that  Blair  replied  to  them,  or  confirmed  or  ratified  them 
in  any  way,  or  acquiesced  in  the  contents  of  any  of  them 
even  to  the  extent  of  sending  the  $100  telegraphed 
for;  but  is  it  not  the  law  that  before  messages  sent 
to  a  party  can  be  used  against  him,  there  must  be,  not 
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only  evidence  that  lie  received  the  messages,  but  also 
proof  of  some  act,  reply  or  statement  evidencing  acquies- 
cence in  their  contents'?  What  respectable  authority 
takes  the  ground  that  the  omission  to  reply  is  an  ad- 
mission of  the  truth  of  any  matter  stated  in  the  message 
{Jones,  Evidence,  Sec.  269,  p.  336)  ?  Is  it  not  the  rule 
that  a  telegram  not  answered  or  acted  on  by  defendant 
is  neither  admissible  as  res  gestae  nor  as  an  implied 
admission  of  its  contents  {Packer  v.  U.  S.,  106  Fed.  906)  f 
And  is  not  the  admission  of  unanswered  incriminating 
letters  written  by  a  particeps  crmiinis,  prejudicial  error 
{Marshall  v.  U.  S.,  197  Fed.  511)  ?  Of  what  significance, 
then,  is  this  telegram  incident? 

And  again,  still  dealing  with  this  third  period,  what 
paragraph  of  this  agreed  statement  of  facts  establishes, 
in  this  criminal  cause  any  relation,  connection  or  privity 
whatever  between  these  plaintiffs  in  error,  or  either 
of  them,  and  "a  man  called  Captain  Roche"  (whoever 
he  may  be),  referred  to  as  having  been  "at"  (whatever 
that  may  mean)  the  British  Consulate  in  New  York 
City,  before  whom  (though  why  no  one  can  tell)  "some" 
(was  it  two  or  twenty?)  of  the  men  ''appeared"?  While 
the  agreed  statement  of  facts  can  find  no  difficulty  in 
disclosing  the  Consular  instructions,  yet  it  discloses  no 
instruction  whatever,  given  by  anybody  at  San  Fran- 
cisco to  any  of  these  men,  to  go  to,  or  report  to,  or 
''appear"  before,  either  this  misty  man  called  "Captain 
Roche"  or  the  British  Consulate  at  New  York  City;  and 
in  addition  to  this,  the  conduct  of  the  men  on  arrival  in 
New  York  City  showed  that  there  was  no  such  direction, 
because  while,  on  the  one  hand,  "some"  {36  Cyc.  513) 
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only  of  them  saw,  not  the  British  Consul  at  all,  but  "a 
man  called  Captain  Roche",  yet,  on  the  other  hand,  this 
agreed  statement  of  facts  discloses  no  reason  why  the 
rest  of  the  men  did  not  ''appear"  at  the  British  Con- 
sulate, if  they  had  received  any  instruction  to  do  so. 
And  who  was  this  fuliginous  individual  ''called  Captain 
Roche"?  If  he  had  been  the  British  Consul  at  New 
York  City,  it  would  have  been  a  very  simple  matter  to 
have  stated  that  fact  in  the  agreed  statement  of  facts; 
but  the  agreed  statement  of  facts  makes  no  claim  or 
pretense  that  he  was.  If  this  person  "called  Captain 
Roche"  had  been  authorized  to  represent  or  act  for 
the  British  Consul  at  New  York  City,  or  for  these  plain- 
tiffs in  error,  it  would  not  have  required  the  penetrating 
intellect  of  a  Mansfield  or  a  Marshall  to  have  formu- 
lated a  plain  statement  of  that  fact  in  the  agreed  state- 
ment of  facts ;  but  not  even  a  dim  intimation  of  any  such 
fact  is  given  in  the  agreed  statement.  How,  then,  upon 
any  principle  of  justice,  are  these  plaintiffs  in  error 
to  be  affected  by  any  acts,  conduct  or  declarations  of 
this  obnubilated  stranger  "called  Captain  Roche" — one 
whose  identity  or  authority  is  nowhere  fixed,  and  of 
whom  no  one  can  say  whether  he  was  a  "Captain"  in 
some  army,  or  of  some  ship,  or  in  some  police  depart- 
ment, or  in  some  restaurant? 

The  references  to  the  defendant  Addis  in  the  agreed 
statement  of  facts  of  this  case  are  extremely  meager 
and,  we  think,  fall  far  short  of  sustaining  the  allega- 
tions of  the  indictment.  He  is  first  mentioned  in  para- 
graph 10,  from  which  it  appears  that  about  March  15, 
1915,    Mr.    Ross    procured    his    services    and    those    of 
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Messrs.  Blair  and  Harris;  and  that  they,  at  San  Fran- 
cisco "did  the  acts  and  things  now  herein  set  forth  as 
done  by  them".  It  is  nowhere  agreed  what  those  '* serv- 
ices" were;  it  is  nowhere  agreed  that  these  ''services" 
were  procured  to  carry  out  any  pre-existing  conspiracy 
to  violate  Section  10;  and  upon  these  points,  this  state- 
ment of  the  facts  agreed  to  as  the  facts  in  the  cause,  is 
silent.  And  so,  likewise,  it  is  not  agreed  that  the  prior 
relations  among  Messrs.  Blair,  Addis  and  Harris  were 
intimate;  no  agreement  was  reached  upon  the  proposi- 
tion of  fact  that  there  was  any  intimacy  of  any  sort 
among  these  men,  or  any  prior  association  among  them, 
or,  indeed,  any  acquaintance  among  them  prior  to  March 
15,  1915.  So  far  as  the  agreed  showing  of  fact  carries 
us,  nothing  whatever  appears  to  contradict  the  claim 
that,  prior  to  March  15,  1915,  these  men  were  all 
strangers  to  each  other — strangers  meeting  for  the 
first  time  during  a  time  of  warfare  characterized,  among 
other  things,  by  such  a  plenitude  of  spies,  domestic  and 
foreign,  that  no  man  could  definitely  determine  whom  to 
trust,  if  engaged  in  prohibited  activities.  In  some  of 
the  cases,  the  facts  of  prior  acquaintance,  association  or 
intimacy  among  persons  accused  of  conspiracy,  have 
caught  the  attention  of  the  courts,  as  for  example  in 
United  States  v.  Greene,  146  Fed.  803 ;  154  id.  401,  207, 
U.  S.  596,  and  U.  S.  v.  Cole,  153  Fed.  801;  but  in  the 
cause  at  bar,  no  such  facts  were  agreed  to,  and  are  wholly 
lacking. 

It  next  appears  from  paragraphs  11  and  12  of  the 
agreed  statement  of  facts  that,  about  March  16,  1915, 
Messrs.  Blair,  Addis  and  Harris  rented  a  room  in  a  San 
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Francisco  building  as  an  office,  under  the  name  of  the 
British  Friendly  Association,  and  furnished  it  with 
rented  furniture;  and  that  thereafter,  on  May  27,  1915, 
Messrs.  Blair  and  Addis  removed  this  office  to  68  Fre- 
mont Street,  and  returned  the  furniture  to  its  owner. 
But  the  relation  of  the  plaintiff  in  error  Addis  to  this  so- 
called  office  was  of  the  most  attenuated  character.  He 
never  was  in  charge  of  this  office  at  any  time;  up  to 
May  27,  1915,  when  Harris  left  California  (paragraph 
]8)  and  the  United  States  (paragraph  10),  the  person 
in  charge  was  Harris;  and  when,  on  May  27,  1915,  the 
office  was  removed,  Mr,  Blair  was  in  charge  thereof 
(paragraph  13).  It  is  nowhere  agreed,  moreover,  that 
Mr.  Addis  knew  anything  of  the  consular  notice  of  the 
naval  reser^^e  (i3aragraph  6),  or  of  the  newspaper 
article  (paragraph  7),  or  of  the  responses  thereto  (para- 
graph 8) ;  nor  is  it  anywhere  agreed  as  to  what,  if 
anything,  the  defendant  Addis  was  or  was  not  doing 
during  the  interval  from  March  15  to  May  27,  1915 — 
during  that  interval,  he  seems  to  have  vanished. 

We  are  then  told  something  about  the  Addis'  knowl- 
edge. Thus,  it  appears  from  paragraph  14  that  Mr. 
Addis  knew  that  letterheads,  printed  (by  whom  is  un- 
known) for  the  use  of  the  British  Friendly  Association, 
were  used  by  Mr.  Harris  (prior  to  May  27,  1915,  if  one 
may  hazard  a  guess)  in  the  correspondence  and  other 
business  transactions  of  the  British  Friendly  Associa- 
tion— not,  be  it  observed,  that  Addis  knew  the  contents 
of  the  correspondence  or  the  facts  of  the  business  trans- 
actions, not  that  this  correspondence  or  these  business 
transactions  were  in  the  remotest  degree  suggestive  of 
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any  corrupt  or  felonious  conspiracy,  but  simply  that 
Addis  knew  that  these  printed  letterheads  were  used  by 
Harris  for  the  purposes  mentioned.  And  it  appears 
from  paragraph  18  that  Addis  knew  that  the  "register" 
originally  kept  by  the  consul  was  by  him  temporarily 
entrusted  to  Harris,  accompanied  by  instructions  which 
cannot  have  been  prompted  by  any  other  motive  than 
to  obey  the  law.  It  is  quite  uncertain  whether  the 
defendant  Addis  knew  of  the  facts  stated  in  the  latter 
portion  of  paragraph  18;  but  if  we  give  to  the  prosecu- 
tion the  benefit  of  the  doubt  upon  that  point,  the  result 
will  merely  be  that  Addis  knew  that  this  register  re- 
mained with  Harris  until  he  left  California,  when  he 
turned  it  over,  not  to  Addis,  but  to  Blair,  who  subse- 
quently returned  it  to  the  consul,  by  whom  it  was  volun- 
tarily offered  in  this  cause  for  the  purposes  of  the 
agreed  statement  of  facts,  Wliile  it  does  appear  that 
Addis'  name  is  upon  this  register,  it  nowhere  appears 
that  Addis  did  know  that  his  name  was  there,  or  how 
the  name  got  there,  or  under  what  circumstances  or  by 
whom  it  was  placed  there;  nor  does  it  appear  that 
Addis  ever  saw  or  examined  that  register,  or  knew 
what,  if  any,  use  was  ever  made  of  it  by  the  consul  be- 
fore or  beyond  entrusting  it  to  Harris.  And  in  para- 
graph 19,  we  are  told,  that  Addis  knew  that  Harris 
caused  to  be  opened  correspondence  and  communications 
with  the  parties  named  on  said  register.  But  here  it  is 
to  be  observed  that  Harris  has  never  been  accused  of 
being  a  party  to  any  conspiracy;  no  overt  act  has 
ever  been  charged  to  him;  it  nowhere  appears  that  he 
ever  combined  or  agreed  with  anybody  to  hire  or  re- 
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tain  any  man  to  go  abroad  to  enlist  in  any  military  serv- 
ice, or  that  he  ever  assisted  in  doing  so;  it  nowhere 
appears  where  he  went  when  he  left  the  state;  it  nowhere 
appears  that  he  believed,  supposed  or  presumed  that  any 
man  would  go  abroad  to  enlist  in  any  military  service; 
nowhere  is  any  disclosure  made  of  the  state  of  mind 
of  Harris  upon  this  point,  the  agreed  statement  of  facts 
dealing  solely  in  that  regard  with  Messrs.  Blair  and 
Addis  (paragraph  45).  And  when  we  turn  to  this 
correspondence,  of  the  fact  of  which  Addis  knew,  but  of 
whose  contents  he  was  ignorant,  the  inquiry  naturally 
presents  itself  as  to  what  this  correspondence  was; 
whether  it  was  historical,  literary,  scientific  or  lightly 
frivolous;  whether  it  was  incriminating  or  non-incrim- 
inating; whether  it  was  concerned  with  or  in  any  way 
violative  of  Section  10;  whether  Addis  ever  actually 
saw  or  examined  it — but  to  all  these  inquiries  the  same 
reply  must  be  given,  viz. :  that  no  fact  or  facts  which 
could  throw  any  light  thereon  are  incorporated  in  the 
agreed  statement  of  facts  upon  which  this  case  proceeded 
below. 

These  three  paragraphs  of  the  agreed  statement  of 
facts  (14,  18  and  19)  deal  with  matters  that  Addis  had 
''knowledge"  of,  although  nothing  whatever  is  agreed 
as  to  the  origin,  scope  or  intimacy  of  that  ''knowledge". 
But  these  paragraphs  of  the  agreed  statement  of  facts 
are  of  no  moment  in  this  cause;  for  the  reason  that 
the  rule  is  thoroughly  well  settled  that  even  approval  of, 
or  acquiescence  in,  or  knowledge  of,  or  preparation  for, 
or  sympathy  with,  an  offense  (if  there  be  one),  furnishes 
no  basis  whatever  for  affecting  one  with  the  pains  and 
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penalties  of  complicity;  even  if  lie  knew  of  the  actual 
existence  of  a  corrupt  and  felonious  conspiracy  to  \t.o- 
late  Section  10,  but  concealed  it,  still  that  course  of 
conduct  would  not  affect  him  with  the  pains  and  penalties 
of  complicity. 

8  Cyc,  621;  approval  or  acquiescence; 

5  R.  C.  L.,  1063;  approval  or  acquiescence; 

Bird  V.  U.  S.,  187  U.  S.  118;  knowledge  plus  con- 
cealment ; 

12  Cyc,  446;  knowledge  plus  concealment; 

U.  S.  V.  Lancaster,  44  Fed.  896;  approval  or 
acquiescence ; 

Patterson  v.  U.  S.,  222  Fed.  599;  approval  or 
acquiescence ; 

Marrash  v.  U.  S.,  168  Fed.  225; 

Ford  V.  U.  S.,  94  Pac.  (Ariz.)  1102; 

Buffer  V.  People,  141  111.  App.  70; 

People  V.  Yannicola,  117  N.  Y.  S.  381; 

1  Whart.  Crim.  Law.,  Last  Ed.  Sec.  266,  n.  2; 

7  Whart  Crim.  Evid.,  Last  Ed.  p.  922,  n.  4,  5; 

People  V.  Woodward,  45  Cal.  293. 

That  the  knowledge  ascribed  to  Addis — that  Harris 
used  printed  letterheads  of  the  British  Friendly  Asso- 
ciation in  correspondence  and  business  transactions ;  that 
a  register  of  names  accompanied  by  consular  instruc- 
tions, was  for  a  while  in  Harris'  hands,  and  was  then 
turned  over  to  Blair,  and  was  then  returned  to  the 
consul  who  produced  it  here;  and  that  Harris  ''caused 
to  be  opened"  correspondence  with  persons  named  on 
the  register — that  this  ** knowledge"  is  of  no  value  in 
the  present  cause,  must,  we  believe,  be  conceded;  if  the 
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prosecution  have  a  case  independently  of  this  ''knowl- 
edge", then  the  ''knowledge"  is  not  material,  because 
not  needed;  and  if  independently  of  this  "knowledge" 
the  prosecution  have  no  case,  then  this  "knowledge" 
cannot  be  resorted  to  for  the  purpose  of  eking  out  a 
halting  and  imperfect  case.  And  it  is  to  be  observed 
that  it  is  Harris,  and  Harris  only,  who  is  related  to 
this  correspondence;  the  only  correspondence  that  we 
know  anything  of  was  carried  on  by  him— carried  on, 
that  is  to  say,  prior  (though  how  long  prior  we  are  not 
told)  to  May  22,  1915;  and  nowhere  is  there  a  syllable 
of  agreement  in  this  statement  that  there  was  any  cor- 
respondence after  Harris  left  on  May  27,  1915,  and  the 
"office"  passed  into  the  charge  of  Mr.  Blair.  And 
while,  on  March  16th  and  on  May  27th,  the  agreed  state- 
ment advises  us  that  Addis  was  in  San  Francisco,  yet  as 
to  where  he  was,  or  what  he  did,  between  those  dates, 
no  information  is  given  by  the  agreed  statement  of 
facts— he  may  have  spent  the  interval  in  Alaska  or  in 
Honolulu.  Clearly,  this  "knowledge"  could  not  have 
been  either  extensive  or  intimate. 

Paragraph  15  of  the  agreed  statement  of  facts  tells 
us  that  Addis,  with  Blair  and  Harris,  composed  the 
British  Friendly  Association,  which  had  no  other  busi- 
ness than  to  facilitate  the  transportation  to  New  York 
of  British  sub.iects,  sound  in  body  and  limb  (paragraph 
17).  The  function  of  this  association,  then,  was  limited 
to  transportation,  and  to  transportation,  not  to  Europe, 
but  to  New  York  City.  It  is  nowhere  agreed  by  the 
parties  that  this  association  was  in  any  way  a  hirer 
or  retainer   of  men  to   go   abroad   from   this   country 
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to  enlist  in  any  military  service,  or  that  the  association 
was  in  any  way  a  hirer  or  retainer  of  men  to  go  abroad 
from  this  country  to  enlist  in  any  military  service,  or 
that  the  association  assisted  any  such  operation;  it  was 
a  mere  transportation  facility — nothing  more. 

It  appears  from  paragraphs  22  and  28  of  the  agreed 
statement  of  facts  that  the  defendant  Blair  purchased 
certain  railway  tickets;  and  it  further  appears  from 
paragraph  29  that  these  tickets  were  used  in  transport- 
ing to  New  York  men  ''who  had  stood  a  physical  ex- 
amination by  the  defendant  Thomas  Addis,  a  physi- 
cian"; and  this  is  the  extent  of  the  reference  here  made 
to  Addis.  Neither  time,  place,  occasion,  nor  character 
of  that  examination  is  anj'^where  disclosed;  there  is  not 
a  syllable  to  show  that  this  ''examination"  possessed 
a  single  characteristic  of  a  military  medical  examina- 
tion of  possible  recruits;  nor  is  there  a  syllable  to  show 
that  any  such  thought  was  in  Addis'  mind  at  that  time, 
or  that  he  was  acquainted  with  the  requirements  of  a 
military  medical  examination. 

Will  any  judicial  mind  attach  the  slightest  importance 
to  paragraph  38  of  the  agreed  statement  of  facts,  where- 
in the  defendant  Addis'  name  is  next  mentioned?  Who 
this  "unknown  person"  was;  whether  man,  woman  or 
child;  at  what  wholly  unidentified  "certain  times"  this 
personage  revisited  the  glimpses  of  Fremont  Street; 
what  "applicants"  this  nebulous  individual  "in- 
structed"; what  "requirements"  were  illuminated — all 
this  passeth  all  human  understanding;  but  what  is 
clear  is  that  this  intermittent  and  ghost-like  ambiguity 
was  no  representative  of  either  Blair  or  Addis,  as  is 
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made  plain  by  their  conjoint  repudiation  conceded  in  the 
last  clause  of  this  motiveless  paragraph. 

And  what  special  significance  can  be  attached  to  para- 
graph 44 1  It  is  there  stated  that  Addis  knew  that  Brit- 
ish soldiers  and  seamen  are  compensated  for  their  serv- 
ices; but  who  is  there  that  is  ignorant  of  this  fact?  How 
can  Addis  be  thought  infected  with  participation  in  a 
corrupt  and  felonious  conspiracy  because  he,  along  with 
innumerable  other  persons,  knew  a  fact  familiar  to  all 
the  world,  seems  to  us  upon  a  par  with  the  ghostly 
visitor  of  paragraph  38.  But  even  here  it  is  made 
clear  that  Addis  was  infinitely  worse  off  in  point 
of  knowledge  than  many  other  persons  not  accused  of 
any  conspiracy  whatever;  because  he  is  conceded  to  have 
been  ignorant  of  the  rate  of  daily  pay,  and  also  ignorant 
as  to  whether  that  rate  had  been  increased.  In  other 
words,  like  many  other  men,  he  knew  the  bald  fact  that 
British  soldiers  and  sailors,  like  soldiers  and  sailors 
everywhere,  were  compensated;  and  there  his  knowl- 
edge abruptly  ceased. 

It  next  appears  from  paragraph  45,  not  that  Mr.  Addis 
was  conscious  of  any  obligation  upon  the  transported 
men  to  enlist  in  the  British  army  as  soldiers,  not  that 
they  had  ever  agreed  to  do  so — directly  or  iiidirectly, 
and  not  that  any  one  of  them  was  ever  actually  hired  or 
retained  for  that  purjiose,  not  that  there  was  any  defin- 
iteness  in  any  of  their  relations,  such  as  is  required  by 
the  Kazinski  case,  but  that  his  mental  attitude  upon  that 
point  was  wholly  removed  from  any  distinct  or  definitive 
understanding,  and  was  one  purely  of  conjecture  and 
possibility    merely — he    ''supposed,   believed    and   pre- 


204 


sumed"  that  the  men  would  enlist  in  the  British  mili- 
tary service.  Plainly,  upon  this  subjeet-matter  of  en- 
listment, so  far  as  Mr.  Addis  was  concerned,  he  knew  of 
no  engagement  by  these  men  to  enlist;  he  knew  of  no 
meeting  of  minds  ujoon  that  point;  and  his  mental  atti- 
tude did  not  rise  even  to  the  altitude  of  a  hope  or  an 
expectation.  And  this  paragraph  tells  us  that  it  was 
the  intent  of  a  majority  of  the  transported  men  so  to 
enlist ;  why  did  not  Addis  know  that  ?  Why  was  not  this 
intent  communicated  to  Addis?  The  very  fact  that  his 
mental  attitude  is  stated  to  be  the  halting  one  of  '' sup- 
position, belief  and  presumption",  shows  plainly  that 
this  uncommunicated  intent  never  did  come  to  his  Iniowl- 
edge;  if  it  had,  he  would  not  have  been  supposing,  or 
believing,  or  presuming.  And  while,  in  other  para- 
graphs, the  agreed  statement  of  facts  is  very  swift  to 
tell  us  about  Addis'  "knowledge",  yet  no  statement  of 
that  kind  appears  here;  and  it  goes  without  sa}ang  that 
if  Addis  had  any  "knowledge"  ui)on  this  matter  of 
this  intent  of  these  transported  men,  that  such  a  preg- 
nant fact  would  have  appeared  prominently  in  the  agreed 
statement  of  facts.  This  paragraph  45  efifectually  repels 
all  thought  of  anj^  common  intent  as  among  these  par- 
ties; this  indispensable  ingredient,  like  others,  is  missing 
from  this  cause. 

Paragraphs  46  and  47  merely  show  that  Addis,  like 
Blair,  was  told  falsehoods  by  Cook  and  Stables ;  yet  even 
here  it  should  be  remarked  that  the  circumstances  under 
which  the  falsehoods  were  told  are  not  set  forth  so  that 
the  whole  scene  may  be  observed  in  its  proper  setting. 
And  finally,  from  paragraph  55,  we  learn  that  no  words 
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ever  passed  between  Addis  and  any  of  the  transported 
men  upon  the  subject-matter  of  their  foreign  enhst- 
ment;  is  it  any  wonder  that  Addis  is  not  charged  even 
with  a  hope  or  expectation  thereof,  much  less  an  in- 
tended purpose,  and  that  his  mental  condition  was  a 
conjectural  blend  of  supposition,  belief  and  presumption? 

What,  then,  does  this  agreed  statement  of  facts 
shows  as  to  the  conduct  of  Addis?  What  is  set  forth 
here  that  Addis  actually  did?  He  and  Blair  and  Harris 
rented  a  room  in  San  Francisco  (though  why  it  required 
all  three  of  them  to  transact  this  commonplace  business, 
no  one  can  tell)  for  an  office  that  he  was  never  ''in 
charge"  of;  he  assisted  in  the  removal  of  this  office 
to  Fremont  Street;  he  was  a  member  of  the  British 
Friendly  Association;  and  he  made  physical  examina- 
tions of  men  who  were  transported  to  New  York — though 
upon  what  principle  it  can  be  justly  argued  that  because 
Addis  made  these  physical  examinations,  therefore  he 
was  in  a  corrupt  and  criminal  conspiracy  with  Blair, 
we  cannot  understand,  especially  since  it  does  not  even 
appear  as  an  agreed  fact  that  Blair  knew  anything  about 
these  examinations.  But  so  far  as  any  hiring  or  retain- 
ing of  men  for  foreign  enlistment  is  concerned,  Addis 
never  did  that,  nor  did  he  ever  have  any  "knowledge" 
of  any  such  purpose  by  any  one  else.  So  far  from  know- 
ing of  any  "distinct"  (Kazinski  case)  agreement  of  hir- 
ing or  retaining,  his  mental  state  upon  that  point  was 
one  of  mere  conjecture,  mere  supposition,  belief  and 
presumption.  He  never  knew  what  purpose  was  intended 
by  the  men  who  went  to  New  York;  and  no  words  ever 
passed  between  him  and  them  upon  the  subject  of  enlist- 


206 


ment.  It  is  all  reduced  to  this,  that  while  a  member  of 
the  British  Friendly  Association,  he  assisted  in  the 
rental  and  removal  of  an  office  that  he  never  was  in 
charge  of,  and  that  he  made  physical  examinations 
that  do  not  appear  to  have  been  known  of  by  either 
Harris  or  Blair.  Is  it  to  be  said  that,  upon  this  atten- 
uated wisp  of  fact,  Addis  is  to  be  judicially  determined 
to  be  particeps  criminis  with  Blair  in  a  corrupt  and 
felonious  conspiracy  to  violate  Section  10?  If  there 
was  any  such  conspiracy  at  all,  it  was,  upon  the  verdict 
of  this  case,  confined  to  Blair  and  Addis;  but  how  can 
that  be  a  conspiracy  in  which  one  does  all,  and  the 
other  does  nothing,  and  in  which  no  concert,  whether 
of  pre-arranged  plan,  or  of  action  pursuant  to  that  plan, 
can  anywhere  be  discovered! 

When  we  turn  to  the  other  side  of  the  matter,  and 
inquire  what  it  was  that  Addis  did  not  do,  we  perceive 
many  things  that  he  would  normally  have  done  had  he 
been  a  conspirator,  and  our  view  that  he  was  not  a 
participant  in  any  conspiracy,  becomes  thereby  notice- 
ably strengthened.  Thus,  we  find,  that  he  was  never 
in  charge  of  the  office  referred  to  (paragraph  13) ; 
between  March  15  and  May  27,  1915,  he  disappeared 
from  sight  completely;  he  never  had  possession  of  the 
consular  register  (paragraph  18) ;  he  carried  on  no  cor- 
respondence (paragraph  19) ;  he  executed  no  business 
transactions  (paragraph  14,  18) ;  neither  the  consul,  nor 
any  other  person,  referred  any  "inquiring"  individual 
to  him  (paragraph  20) ;  not  a  single  instance  anywhere 
appears  of  the  use  by  him  of  any  of  the  blanks  referred 
to  in  paragraph  21 ;  he  never  purchased  a  single  railway 
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ticket  (paragraphs  22,  28) ;  he  had  nothing  whatever  to 
do  with  the  receipts  or  cards  mentioned  in  paragraphs 
32-33;  he  made  no  arrangements  for  anybody's  board 
or  lodging  (paragraphs  34-37) ;  he  never  designated  any 
person  to  hold  tickets  or  sustenance  money  on  any  occa- 
sion (paragraph  39) ;  he  received  no  telegrams  from 
anybody  (paragraph  41) ;  he  had  no  knowledge  of  the 
New  York  occurrences  (paragraph  43) ;  he  received  no 
checks  and  made  no  deposits  (paragraphs  51-52) ;  he  had 
no  knowledge  of  the  intent  of  the  transported  men 
(paragraph  45) ;  and  he  had  no  words  with  those  men 
upon  the  subject-matter  of  their  enlistment  (paragraph 
55).  In  view  of  all  this,  can  it  be  reasonably  urged  that 
Mr.  Addis  was  a  conspirator — that  he  had  entered  into 
an  actual  conaipt  and  felonious  conspiracy  with  Mr. 
Blair  to  violate  Section  10?  He  originated  nothing;  he 
controlled  nothing;  he  did  no  act  or  acts  in  conjunction 
with  Mr.  Blair  such  as  we  would  expect  him  to  do  were 
he  really  a  co-conspirator,  and  notwithstanding  the  stress 
that  may  be  put  upon  the  fact  that  he  made  these 
physical  examinations,  yet  that  circumstance,  both  in 
itself  and  as  read  in  the  light  of  all  the  other  agreed 
facts,  is  entirely  consistent  with  his  freedom  from  com- 
plicity in  any  conspiracy.  Men  are  not  to  be  "supposed, 
believed  and  presumed",  into  felonious  conspiracies;  but 
if  they  are  to  be  held  as  conspirators,  they  must  be 
established  to  be  such  by  evidence  so  convincing  that 
it  displaces  the  presumption  of  innocence  and  removes  all 
reasonable  doubt — nothing  less  than  this  will  suffice. 

But  moreover:  the  making  of  these  physical  exam- 
inations is  charged  in  the  indictment  as  an  overt  act 
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done  to  further  a  pre-existing  conspiracy;  and  yet  it 
is  precisely  this  pre-existing  conspiracy  that  we  dis- 
pute. As  already  observed,  the  existence  of  a  con- 
spiracy is  not  established  by  evidence  of  subsequent 
conditions  which  are  consistent  with  its  existence 
{Waters-Pierce  Oil  Co.  v.  Van  Elderen,  137  Fed.  557, 
571).  Resort  cannot  be  had  to  an  alleged  overt  act 
to  prove  the  conspiracy;  you  cannot  argue  back  from 
the  overt  act  to  the  prior  conspiracy  from  which  it 
sprang;  the  conspiracy  itself  is  the  foundation  for,  and 
source  of,  the  subsequent,  independent,  overt  acts,  and 
you  cannot  infer  from  my  participation  in  the  overt  act 
that  I  was  a  conspirator — you  must  prove  me  to  have 
been  a  conspirator  by  independent  evidence.  In  no 
case,  indeed,  can  acts  occurring  after  the  conspiracy  is 
formed  be  referred  to  for  the  purpose  of  proving  the 
existence  of  the  conspiracy;  but  the  connection  of  the 
defendant  with  the  conspiracy  must  be  established  by  in- 
dependent evidence. 

2  Wharton,  Crim.  Law,  Ed.  1912,  Sec.  1673 ; 

U.  S.  V.  Eirsch,  100  U.  S.  33; 

U.  S.  V.  McClarty,  191  Fed.  518; 

U.  8.  V.  McKee,  28  Fed.  Cas.  No.  15,685; 

People  V.  Parker,  11  A.  S.  R.  578 ; 

People  V.  Brickner,  15  N.  Y.  S.  528. 

Not  only  this,  but  it  must  appear,  as  an  agreed  fact, 
that  these  physical  examinations  were  the  offspring 
of  a  previous  conspiracy,  of  which  conspiracy  Addis 
was  a  part;  but  no  such  fact  is  agreed  to  here.  That 
is  to  say,  not  only  must  the  alleged  overt  act  occur 
subsequently  to  the  conspiracy  itself,  but  it  must  also 
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be  an  act  consciously  intended  to  further  the  object 
of  tlie  conspiracy  from  which  it  sprang — the  act  must 
be  done  purusant  to  the  prearranged  plan  {U.  S.  v. 
Barrett,  65  Fed.  62;  U.  8.  v.  Hamilton,  26  Fed.  Cas. 
(15,288)  90).  If  it  does  not  appear  beyond  all  reason- 
able doubt  that  the  alleged  overt  act  could  not  have  oc- 
curred, or  did  not  occur,  regardless  of  the  specific 
conspiracy  alleged;  if  the  alleged  conspiracy  were  not 
the  origin  of  the  alleged  overt  acts,  without  which  those 
acts  would  not  have  been  done,;  if,  in  a  case  of  similar 
impression  to  this,  it  does  not  appear,  that,  beyond  all 
reasonable  doubt,  the  alleged  overt  acts  actually  did 
spring  from  a  criminal  concert  between  Messrs.  Blair 
and  Addis  to  violate  Section  10  by  hiring  and  retaining 
men  for  the  foreign  enlistment  mentioned,  or  that  such 
acts  may  not  be  attributed  to  some  other  motive — then, 
it  could  not  be  said  with  any  justice,  we  venture,  to 
think,  that  the  accused  persons  conspired  to  do  such 
acts. 

And  speaking  generally  as  to  these  alleged  overt  acts, 
what  does  the  agreed  statement  of  facts  disclose  about 
any  of  them  to  suggest  that,  ex  necessitate  rei,  they 
must,  beyond  all  reasonable  doubt,  have  arisen  from  a 
corrupt  and  criminal  conspiracy  between  Messrs.  Blair 
and  Addis  specifically  to  violate  Section  10?  Could  not 
such  acts  have  occurred  without  such  conspiracy?  Was 
such  conspiracy  an  indispensable  and  vital  pre-requi- 
site  to  the  doing  of  such  acts?  Could  not  each  of 
these  men,  of  his  individual  and  independent  initiative, 
have  done  these  acts,  not  for  the  purpose  of  criminally 
violating  Section  10,  but  for  the  purpose  of  assisting 
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home  physically  fit  British  subjects — as  they  had  a 
perfect  legal  right  to  do?  Where  is  the  proof — not  the 
imagination,  surmise,  speculation  or  conjecture — but 
the  proof  that  these  two  men  conspired  to  do  these  pur- 
suant to  a  prearranged  plan  to  violate  Section  10  in  a 
corrupt  and  felonious  criminal  manner?  Where  is  the 
proof  of  any  antecedent  joint  action  feloniously  di- 
rected to  this  specific  end?  AVliat  paragraph  of  this  in- 
dictment, or  of  the  agreed  statement  of  facts,  exhibits 
any  collection  of  co-operating  acts  by  persons  closely 
associated  in  the  accomplishment  of  any  criminal  de- 
sign? Where  is  there  either  allegation  or  proof  that 
Messrs.  Blair  and  Addis  concurred  with  this  criminal 
and  specific  intent,  in  the  doing  of  any  one  significant 
or  decisive  act?  Well,  indeed,  might  the  learned  judge 
of  the  court  below  concede  that  these  men  believed 
that  they  were  acting  within  the  law! 

Since,  therefore,  this  cause  has  been  whittled  down 
to  the  two  defendants,  Blair  and  Addis;  since,  while 
a  single  individual  may  plan  or  plot  alone,  yet  he 
cannot  conspire  alone;  since  it  is  the  primary  element 
of  the  offense  of  conspiracy  that  it  requires  at  least 
two  persons  to  conspire;  and  since  a  fair  reading  of 
this  agreed  statement  of  facts  must  acquit  Dr.  Addis 
of  complicity  in  any  conspiracy — it  necessarily  follows 
that  no  case  is  disclosed  under  this  indictment,  and 
that  the  juiy  below  should  have  been  instructed  to 
find  for  these  plaintiffs  in  error.  We  deny,  therefore, 
that  the  agreed  statement  of  facts  shows  any  "con- 
spiracy" between  Messrs.  Blair  and  Addis  to  violate 
Section  10,  and  that  the  allegation  of  the  prosecution 
in  that  regard  is  negatived  by  the  acts  and  conduct  of 
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the  parties  as  set  forth  in  the  agreed  statement.  Even 
were  we  to  take  the  view  most  favorable  to  the  prose- 
cution, and  assume,  that  there  was  a  combination  be- 
tween Messrs.  Blair  and  Addis,  then,  the  nature  and 
character  of  that  combination  would  be  determined 
from  what,  in  the  agreed  statement  of  facts,  it  is  ac- 
tually agreed  that  these,  parties  actually  did;  and  in 
this  regard,  eliminating  the  fine  frenzy  of  a  riotous 
imagination,  and  adhering  to  the  record  before  us,  the 
utmost  that  can  reasonably  be  urged  upon  the  facts 
agreed  to  as  the  facts  in  the  cause,  is  that  they  com- 
bined to  assist  home  physically-fit  British  subjects, 
but  that  they  never  combined  to  hire  or  retain,  nor 
did  they  in  point  of  fact  ever  hire  or  retain,  any  per- 
son or  persons  here  to  go  abroad  to  enlist  in  the 
military  service  of  the  British  King  in  violation  of 
Section  10.  Their  motives  for  supplying  passage 
home  for  British  subjects,  even  were  those  motives 
identical  in  each  of  them,  would  be  no  sufficient  founda- 
tion for  an  accusation  of  criminal  conspiracy;  if  all 
who  have  motives  to  commit  crime  are  therefore  to  be 
charged  and  convicted  of  crime  merely  for  that,  what 
man  shall  escape  whipping?  But  there  is  no  occasion 
whatever  to  charge  these  men  of  good  character  with 
criminal  motives;  and  that  should  not  be  done  except 
under  a  drastic  compulsion  which  does  not  exist  here. 

We  have  referred  to  these  plaintiffs  in  error  as  men 
of  good  character,  and  we  urge  that  this  should  be 
borne  in  mind  throughout  the  analysis  of  this  agreed 
statement  of  facts.  Any  person  accused  of  crime  may, 
along  and  in  connection  with  and  in  addition  to  other 
things,  refer  to  his  good  character;  it  creates  the  im- 
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probability  that  a  person  of  good  character  should  have 
conducted  himself  as  alleged;  it  creates  a  presumption 
that  he  did  not  commit  the  crime  charged ;  it  strengthens 
the  presumption  of  innocence  {U.  S.  v.  Wilson,  176  Fed. 
806) ;  it  is  particularly  significant  in  cases  of  circum- 
stantial evidence  and  in  those  involving  intent;  it  may 
alone  create  a  reasonable  doubt  {U.  S.  v.  Wilson,  176 
Fed.  806;  Searivay  v.  U.  S.,  184  id.  716);  and  if  it  be 
urged  here  that  this  agreed  statement  of  facts  is  silent 
upon  the  subject  now  under  consideration,  the  obvious 
reply  is  that  an  accused  person  need  not  call  witnesses 
as  to  his  general  good  character,  but  will  be  taken 
to  be  of  good  character  until  the  contrary  is  exhibited 
in  the  proof  beyond  all  reasonable  doubt  {Mullen  v. 
U.  S.,  106  Fed.  892;  U.  S.  v.  Guthrie,  171  id.  528). 


HIRING   OR  RETAINING. 

The  agreed  statement  of  facts  fails  to  establish  beyond  all 
reasonable  doubt  any  hiring  or  retaining  of  men  by  the 
plaintiffs  in  error  in  violation  of  Section  10  of  the  Federal 
Penal  Code,  or  any  conspiracy  to  hire  or  retain  men  in 
violation  of  that  section. 

In  his  charge  to  the  jury,  in  the  instant  cause,  the 
learned  judge  of  the  court  below  referred  to  a  single 
decided  case,  namely,  the  Hertz  case,  reported  in  26 
Fed.  Cas.  No.  15,357.  But  in  referring  to  this  case, 
the  learned  judge  quoted,  rather  from  the  argumenta- 
tive portion  of  the  opinion  than  from  the  portion 
which  formulated  the  settled  conclusion  of  the  court. 
Unfortunately,   this   procedure    presents   but   a   partial 
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view  of  the  subject.  No  reference  was  made  to  the 
circumstance  that  the  court  in  the  Hertz,  case  found 
an  analogue  in  *'the  hiring  and  retaining  of  a  servant," 
which  is  pre-eminently  a  transaction  based  upon  a 
mutual  definite  agreement,  mutual  assent  and  intent, 
and  the  intercommunication  of  such  assent  and  intent, 
as  well  as  upon  the  presence  of  a  consideration;  and  a 
transaction  in  which  it  frequently  happens  that,  while 
the  consideration  may  be  unimpeachable,  yet  the  other 
features  of  the  proposed  arrangements  may  be  repug- 
nant and  unconsented  to.  Again,  in  the  Hertz  case,  in 
a  passage  to  which  the  learned  judge  in  the  court 
below  made  no  reference,  the.  court  said : 

"If  there  be  an  engagement  on  the  one  side  to  do  the 
particular  thing,  to  go  beyond  the  limits  of  the  United 
States  with  the  intent  to  enlist,  and  on  the  other  side 
an  engagement  that  when  the  act  shall  have  been  done, 
a  consideration  shall  be  paid  to  the  party  performing 
the  services  or  doing  the  work,  the  hiring  and  retaining 
are  complete." 

Does  not  this  passage  plainly  indicate  the  necessity 
for  an  agreement  and  an  intent,  as  well  as  a  considera- 
tion? How  can  any  arrangement  of  this  character  be 
arrived  at  unless  the  minds  of  the  parties  meet  as  to 
the  terms  of  the  agreement?  And  in  a  case  in  which, 
upon  the  one  side,  there,  was  nothing  more  than  suppo- 
sition, belief  and  presumption,  and  upon  the  other  an 
individual  intent  of  the  members  of  a  majority  only — 
in  a  case  in  which  the  intent  of  that  majority  never 
was  communicated  to  the  other  parties,  but  remained 
'individual" — and  in  a  case  in  which  no  words  passed 
between  the  parties  upon  the  subject  of  the  alleged  hir- 
ing and  retaining  (paragraphs  45,  55) — in  such  a  case 
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as  this,  how,  in  reason  and  justice,  can  it  be  said 
that  there  was  either  an  agreemelit  of  hiring  and 
retaining,  or  any  attempt  at  any  agreement  of  hiring 
or  retaining? 

And  in  another  passage   in   the  Hertz   opinion,   not 

referred  to  by  the  learned  judge   of  the  court  below, 

it  was  further  said: 

' '  The  meaning  of  the  law,  then,  is  this :  that  if  any 
person  shall  engage,  hire,  retain  or  employ  another  per- 
son to  go  outside  of  the  United  States  to  do  that  which 
he  could  not  do  if  he  remained  in  the  United  States, 
viz.  to  take  part  in  a  foreign  quarrel;  if  he  hires  to  go, 
knowing  that  it  is  his  intent  to  enlist  when  he  arrives 
out — to  enlist  and  engage  him,  or  carry  him,  or  pay  him 
for  going  because  it  is  the  intent  of  the  party  to  enlist ; 
then  the  offense  is  complete  within  the  section." 

Here,   we    find    the    learned    judge    associating    as 

synonymous    such   words    as   ''engage,   hire,   retain   or 

employ" — all    of    which    are    words    which    rest    upon 

and   presuppose   the   concept   of   a   definite   agreement, 

and   recall   the   language   of   the   Chief   Justice   of  the 

United  States  to  the  effect  that 

"To  be  'employed'  in  anything  means,  not  only  the 
act  of  doing  it,  but  also  to  be  engaged  to  do  it;  to  be 
under  contract  or  orders  to  do  it." 

Per  Taney,  C.  J.,  in  U.  S.  v.  Morris,  39  U.  S.  (14 
Pet.)  475. 

And  this  passage  likewise  presupposes,  as  an  in- 
gredient, that  common  intent  of  the  parties  which 
nowhere  appears  in  the  present  cause,  whether  in  the 
indictment  or  in  the  agreed  statement  of  facts. 

But  the  Hertz  opinion  proceeds,  in  another  passage 
not  referred  to  by  the  learned  judge  of  the  court  below : 
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"Every  resident  of  the  United  States  has  a  right  to 
go  to  Halifax  and  there  to  enlist  in  any  army  that  he 
pleases ;  but  it  is  not  lawful  for  a  person  to  engage  an- 
other here  to  go  to  Halifax  for  that  purpose. 

I  trust  I  make  myself  sufficiently  clear  to  the  jury 
that  they  may  comprehend  the  distinction.  It  is  the 
hiring  of  the  person  to  go  beyond  the  United  States, 
that  person  having  the  intention  known  to  the  party 
hiring  him,  and  that  intention  being  a  portion  of  the 
consideration  before  he  hires  him,  that  defines  the  of- 
fense." 

Here,  again,  we  have  a  direct  recognition  of  the  in- 
gredients of  definite  agreement,  intent  of  the  party- 
hired,  knowledge  of  that  intent  by  the  party  hiring,  and 
the  intent  of  the  party  hired  forming  part  of  the  con- 
sideration before  the  hirer  hires  him.  When  with  this 
statement  of  the  law  in  mind,  we  turn  to  the  collection 
which  are  stipulated  to  be  ''the  facts  in  the  cause", 
and  upon  which  this  case  must  turn,  where  do  we  find 
therein  any  stipulation,  not  merely  of  the  existence  of 
a  definite  agreement,  but  of  any  effort  to  enter  into 
any  definite  agreement?  There  is,  it  is  true,  in  para- 
graph 45,  a  stipulation  that  it  was  the  individual  intent 
of  a  majority  of  these  men  to  enlist;  but  there  is  no 
stipulation  that  they  were  hired  to  enlist;  and  the  only 
intent  ascribed  to  them  is  an  intent  which  is  ''indi- 
vidual", a  term  which  repels  all  thought  of  a  com- 
munity of  intent,  or  meeting  of  minds.  An  "individual" 
intent  is  one  which  is  peculiar  to  a  single  or  separate 
person;  it  is  opposed  to  "collective"  or  "common"; 
it  is  opposed  to  associated  action  or  common  interests; 
and  an  "individual  intent"  is  an  intent  which  is  purely 
personal  and  isolated  and  unshared  by  others.  Any 
standard  dictionary  will  reinforce  this  contention;  and 
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in  the  construction  of  this  agreed  statement  of  facts, 
we  do  not  believe  that  this  court  will  give  to  its  language 
any  other  than  that  ''ordinary  signification"  which  was 
favored  by  the  learned  judge  of  the  court  below.  And 
where,  from  the.  beginning  to  the  end  of  this  agreed 
statement  of  the  facts  in  the  cause,  is  the  fact  agreed 
to  that  these  plaintiffs  in  error  had  knowledge  of  the 
individualistic  intent  of  any  one  of  these  men;  and 
where  is  there  a  single  syllable  of  agreement  that  this 
purely  ''individual  intent"  formed  any  part  of  any 
consideration  of  any  agreement  between  these  plain- 
tiffs in  error  and  any  one  of  these  men.  The  agreed 
facts  are  that  the  mental  attitude  of  the  plaintiffs  in 
error  never  developed  beyond  the  speculative,  hypo- 
thetical, theoretical,  suppositional,  putative  conjectur- 
ality  of  supposition,  belief  and  presumption  (para- 
graph 45),  and  that  no  speech  was  exchanged  at  any 
time  between  them  and  these  men  upon  the  subject- 
matter  of  foreign  enlistment  (paragraph  55).  How  are 
these  agreed  facts,  inter  alia,  to  be  squared  with  the 
conclusions  of  the  learned  judge  in  the  Hertz  case? 

But  the  Hertz,  case  is  not  the  sole  contribution  made 
by  Federal  judges  to  the  literature  of  this  subject.  We 
cannot  resist  a  certain  sense  of  surprise  that  the 
Kazinski  case  was  not  referred  to  by  the  learned  judge 
below,  and  its  opinion  analyzed  with  a  view  to  ob- 
taining the  benefit  of  the  light  which  it  throws  upon 
the  subject.  That  case  fully  supports  our  views  as  to 
the  nature  of  hiring  or  retaining,  and  emphasizes  the 
necessity  for  an  agreement  between  the  parties — for 
that   meeting   of   minds    between    them    which   is    con- 
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spicuous  by  its  absence  here.    Thus,  in  that  case,  it  was 
said: 

"To  constitute  the  offense  of  enhsting  here,  it  re- 
quires the  consent  of  the  party  enhsting;  and  so  also 
the  hiring  or  retaining  a  person  to  go  abroad  with  in- 
tent to  be  enhsted,  requires  assent  and  intent  on  the 
part  of  the  person  hired  or  retained.  It  is  to  be  further 
observed  that  the  word  'retain'  follows  the  word  'hire'. 
We  should  not  expect  to  find  it  used  in  a  meaning 
opposite  to  that  of  'hire',  and  opposite  to  its  own  usual 
signification.  Suppose  it  to  be  used  in  the  sense  of  de- 
tain, and  apply  it  to  the  enlisting  of  men  here.  It  at 
once  becomes  impossible.  It  must  be  used  in  a  sense 
that  will  apply  to  both.  The  nearest  term  is  probably 
'engage',  and  it  is  used  like  the  word  'retaining'  when 
speaking  of  retaining  counsel.  It  is  an  'engaging  of 
one  party  by  the  other,  with  the  consent  and  under- 
standing of  both'.     *     *     * 

A  distinct  hiring  or  retaining  by  the  defendants  must 
be  shown.  It  might  be  done  through  agents,  but  these 
agents  must  be  shown  to  be  agents  for  this  purpose 
and  acting  under  the  defendants"  (26  Fed.  Cases  15508, 
p.  685). 

But  what  paragraph  of  the  agreed  statement  of  facts 
exhibits  any  "consent  of  any  one  of  these  men  to  go 
abroad  for  the  purpose  of  foreign  enlistment?  ''Con- 
sent", as  an  ingredient  here,  is  not  the  ''individual 
intent"  of  paragraph  45;  but  it  means  the  expressed 
and  communicated  assent  of  a  man,  delivered  to  the 
person  engaging  him;  it  involves  affirmative  action,  not 
mere  supine  passivity;  and  it  involves  "understanding". 
The  phrase  "hire  and  retain"  as  explained  in  the 
Kazinshi  case,  carries  with  it  the  thought  of  the  engag- 
ing by  one  party  of  the  other  with  the  consent  and 
understanding  of  both;  the  transaction  must  be  an 
active  one;  each  party  must  be  a  factor  in  its  accom- 
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plisliment ;  mere  "individual",  undisclosed  and  uncom- 
municated  "intent"  is  not  enougli,---that  might  well 
exist  and  yet,  for  one  reason  or  anoither,  "consent" 
be  withheld;  and  in  order  to  effect  any  hiring  or  retain- 
ing, there  must  be  that  common  consent  and  under- 
standing upon  which  we  have  persistently  insisted,  and 
without  which  we  cannot  conceive  any  meeting  of  minds. 
This  Kazinshi  case  will  well  repay  reading,  and  we 
cannot  understand  why  the  learned  judge  below  failed 
to  refer  to  it  except  upon  the  theory  which  we  refer 
to  in  our  thirtieth  assignment  of  errors  (Record  p. 
194). 

Plainly,  the  transaction  of  hiring  or  retaining,  as 
condemned  by  Section  10,  is  composed  of  the  following 
ingredients,  at  least,  entering  into  a  transaction  per- 
formed within  the  limits  and  jurisdiction  of  the  United 
States,  viz:  parties,  intention,  consent,  understanding, 
agreement,  consideration,  and  subject-matter.  In  this 
connection,  we  think  it  should  be  pointed  out  that  an 
agreement  or  contract 

"may  be  defined  to  be  a  transaction  between  two  or 
more  persons,  in  which  each  party  comes  under  an 
obligation  to  the  other,  and  each  reciprocally  acquires 
a  right  to  whatever  is  promised  by  the  other". 

Dartmouth   College   v.   Woodward,   17   U.    S.    (4 
Wheat.),  518,  656. 

No  agreement  or  contract  exists  where 

"the  mutual  assent,  the  meeting  of  the  minds  of  both 
parties,  is  wanting.  Such  assent  is  vital  to  the  exist- 
ence of  a  contract.  "Without  it  there  is  none,  and  there 
can  be  none". 

Mutual  Life   Ins.   Co.   v.   Yornig,  90   U.   S.    (23 
Wall.)  85, 
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and  in  matters  of  agreement  or  contract, 

"the  obligation  in  such  cases  is  correlative.  If  there 
is  none  on  one  side,  there  is  none  on  the  other.  The 
requisite  assent  must  be  the  work  of  the  parties  them- 
selves. The  law  cannot  supply  it  for  them.  That  is  a 
function  wholly  beyond  the  sphere  of  judicial  authority. 

*  *  *  The  law  involved  is  expressed  by  the  phrase, 
'it  takes  two  to  make  a  bargain'  "  (id.). 

No  man,  indeed,  is  bound  by  any  stipulation  to  which, 
as  put,  he  does  not  consent;  there  can  be  no  meeting  of 
minds  unless  each  party  has  in  mind  the  same  proposi- 
tion; the  minds  of  all  parties  must  be  at  one  with  the 
proposition  as  made,  in  all  its  terms ;  and 

*'in  making  a  contract,  parties  are  as  important  an 
element  as  the  terms  with  reference  to  the  subject 
matter.     Mutual    assent   as   to   both   is   alike   necessary. 

*  *  *  With  (its)  assent,  a  thing  was  wanting  which 
was  indispensible  to  the  continuity  of  the  contract". 

First  National  Bank  v.  Hall,  101  U.  S.  43 ; 

Tilley  v.  Chicago,  103  U.  S.,  155. 

A  unilateral  act  is  one  in  which  there  is  one  party 
whose  will  is  operative,  but  a  bilateral  act  is  one 
which  involves  the  consenting  wills  of  two  or  more 
'distinct  parties ;  all  agreements  which  create  an  obliga- 
tion by  way  of  consent  are  bilateral ;  and  it  may  not 
improperly  be  said  that  the  term  "contract",  being 
derived  from  contrahcre,  involves  the  idea  of  binding 
two  persons  together  by  the  vincukwi  juris  of  an  obli- 
gation. It  is  observed  by  Savigny  {Modern  Roman 
Law,  Sec.  140),  that  a  contract  is 

"the  concurrence  of  several  persons  in  a  declaration  of 
intention  whereby  their  legal  relations  are  determined". 
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This  definition  has  the  merit  of  reminding  us  that  the 
agreement  must,  to  be  an  agreement  at  all,  be  one  in 
which  the  jDarties  contemplated  the  creation  of  a  legal 
relation  between  or  among  themselves;  but  how  this 
is  to  be  accomplished  where  one  side  merely  supposes, 
believes  and  presumes  (agreed  statement  of  facts, 
paragraph  45),  where  the  other  side  never  communi- 
cated an  ''individual"  intent  (id.),  and  where  both  sides 
wholly  fail  to  exchange  a  word  concerning  the  alleged 
subject-mater  (id.,  paragraph  55),  we  are  wholly  unable 
ito  understand.  The  agreed  statement  of  facts  dis- 
closed no  unlawful  proposal  by  either  of  the  plaintiffs 
in  error  to  any  man;  the  taking  by  these  men  of  the 
train  to  New  York  is  more  consistent  with  the  theory 
that  they  were  assisted  to  return  there,  than  it  is  with 
any  theory  that  they  were  hired  and  retained  as  British 
soldiers;  no  consent  by  any  of  these  men  to  any  hiring 
and  retaining,  nor  any  promise  by  them  to  serve  as 
British  soldiers,  in  contradistinction  to  their  acceptance 
of  assistance  so  far  as  New  York,  anywhere  appears  in 
this  agreed  statement  of  facts ;  the  supplying  of  passage 
or  other  assistance  to  these  men  is  not  a  hiring  or 
retaining  of  them  as  British  soldiers;  and 

"if  the  act  of  an  individual  is  within  the  terms  of  the 
law,  whatever  may  be  the  reason  which  governs  him, 
or  whatever  may  be  the  result,  it  cannot  be  impeached". 

Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535. 

In  order,  then,  to  constitute  a  hiring  or  retaining, 
within  the  meaning  of  Section  10,  there  must  have  been 
a  common  intention  to  accomplish  such  hiring  or  retain- 
ing,— there  must  have  been  in  the  minds  of  both  parties 
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to  the  transaction  a  fixed   direction  to   the  particular 

object,  a  determination  to  act  in  the  particular  manner. 

But   there  must  have  been   something  more  than  this 

intention ;  the  intention  must  itself  ripen  into  a  promise. 

The  intention  is   a  mere  emotion  or  operation  of  the 

mind,   and   a   purpose   to   effect   a   certain   result,   and 

determination  to  act  in  a  particular  manner.     But  it  is 

to  be  distinguished  from  a  promise.     A  promise  is  an 

agreement  to  carry  a  purpose  into  effect,  which  gives 

to  the  person  to  whom  it  is  made  a  right  to  demand  the 

performance  of  the  particular  purpose;  *' promise"   is 

not    synonymous   with   '' expectation",    or    ''hope",    or 

''supposition",     or    "belief",    or    "presumption";     it 

means,  if  it  mean  anything,  "agreement",  "obligation", 

"undertaking".    As  remarked  by  the  Supreme  Court  of 

Indiana, 

"there  is  an  essential  difference  between  an  expressed 
intention  to  do  a  given  thing,  and  an  absolute  under- 
taking to  do  it". 

Joyce  V.  Hamilton,  12  N.  E.  (Ind.)  294,  295, 

and  in  an  Arkansas  case  it  was  observed 

"that  the  jury  were  advised  that  a  mere  expression  of 
intention  would  not  support  a  promise.  *  *  *  It  is 
not  easy  to  define  the  difference  between  a  promise  and 
an  expression  of  intention.  Perhaps  it  lies  in  this,  that 
the  latter  is  merely  an  evidence  of  the  condition  of  the 
mind  with  regard  to  future  action,  which  concerns  only 
the  individual  entertaining  it,  and  which  no  one  has 
the  right  to  require  him  to  execute,  while  the  former 
is  intended  to  give  some  third  person  an  assurance  which 
they  will  be  expected  to  rely  on,  that  the  act  will 
actually  be  done,  or  refrained  from". 

Lamagin  v.  Nowland,  4A  Ark.  84,  89. 
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And   this   distinction   is   recognized   in   another   case, 

wherein  the  court  remarked  that 

"an  intention  is  but  the  purpose  a  man  forms  in  his  own 
mind;  a  promise  is  an  express  undertaking  or  agree- 
ment to  carry  that  purpose  into  effect". 

Shockey  v.  Mills,  36  Amer.  Eep.  196, 

and    so,    likewise,    in    a    frequently    cited    case,    it    is 
remarked : 

''The  expression  of  an  intention  to  do  a  thiui^  is  not 
a  promise  to  do  it.  An  intention  is  but  the  purpose  a 
man  forms  in  his  own  mind ;  a  promise  is  an  express 
undertaking  to  carry  the  purpose  into  effect.  The  in- 
tention may  begin  and  end  with  the  person  who  forms 
it.  A  promise  supported  b)''  a  good  consideration  can 
only  be  rescinded  by  the  act  of  both  the  parties  to  it — 
for  to  make  a  binding  promise,  there  must  be  a  promisee 
as  well  as  a  promisor." 

Stewart  v.  Reckless,  24  N.  J.  Law,  427,  430; 

Holt  V.  Akarman,  86  Atl.  N.  J.  408. 

From  these  considerations,  we  submit  that  it  becomes 
entirely  obvious  that  an  uncommunicated  intention  is 
entirely  futile.  We  have  seen  that  the  mutual  or  com- 
mon assent  to  the  parties  of  the  same  proposition — the 
meeting  of  their  minds  thereon — is  indispensable  to  an 
agreement ;  and  that  an  individual  intention,  even  though 
expressed,  does  not  amount  to  a  promise.  The  mental 
processes  of  an  individual,  nourished  in  petto,  cannot 
bind  another;  ''the  thoughts  of  one  party  cannot  be 
proved  to  bind  the  "other"  {Thomas  v.  Loose,  6  Atl. 
(Pa.)  326,  329;  Spradley  v.  State,  31  So.  (Miss.)  534); 
*' uncommunicated  intentions  are  not  the  subject  of 
proof"  {Wheeles  v.  Rhodes,  70  Ala.'  419;  Steivart  v. 
Whitlock,  58  Cal.  2) ;  and  where  the  question  is  whether 
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an  agreement  was  entered  into,  the  uncoimmnnicated 
intent  of  one  of  the  parties  is  entirely  immaterial 
(Brown  v.  Hickey,  68  Iowa  330;  Herring  v.  Skaggs,  34 
Amer.  Rep.  4).  Indeed,  upon  an  issue  as  to  whether 
any  agreement  was  entered  into,  we  submit  that  the 
''majority",  referred  to  in  paragraph  45  of  the  agreed 
statement  of  facts,  would  not  even  be  permitted  to 
testify  to  their  individual,  uncommunicated  intentions 
{Herring  v.  Skaggs,  34  Amer.  Rep.  4,  8;  Williams  v. 
State,  26  So.  (Ala.)  521).  In  a  word,  in  order  that 
there  may  be  an  agreement  at  all,  whether  of  hiring 
or  retaining,  or  otherwise,  the  parties  must  have  a  dis- 
tinct intention  common  to  both,  doubt  or  difference 
being  incompatible  with  agreement.  And  this  intention 
must  ripen  into  such  a  promise  as,  to  apply  the  language 
of  the  Kazinski  case,  is  known  to,  understood  by,  and 
participated  in  by  both  of  the  parties  to  the  transaction. 
To  sum  it  up  in  the  language  of  the  District  Court  of 
Appeal, 

"a  contract  is  an  agreement  to  do  or  not  to  do  a  par- 
ticular thing.  It  must  be  hy  consent,  which  is  free, 
mutual  and  communicated  by  each  to  the  other.  The 
consent  is  not  mutual  unless  the  parties  all  agree  upon 
the  same  thing  in  the  same  sense,  and  unless  they  do 
so  agree  there  is  no  contract", 

Amer.  Can  Co.  v.  Agricultural  Ins.  Co.,  12  Cal. 

App.  133,  137; 

and  see  also 

Harvey  v.  Duffy,  99  Cal.  401. 

But  the  agreed  statement  of  facts  nowhere  measures 
up  to  this  standard.  In  paragraph  55  it  plainly  advises 
us   of  the   absence   of  any   express   agreement   of  any 
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hiring  or  retaining;  but,  in  this  criminal  case,  proceed- 
ing upon  a  deliberate  and  carefully  drawn  written 
statement  of  the  facts  in  the  cause,  is  an  agreement 
of  hiring  or  retaining  to  be  guessed  at?  If  an  express 
contract  of  hiring  and  retaining  would  contravene  Sec- 
tion 10  of  the  Federal  Criminal  Code,  will  an  agree- 
ment itself,  denounced  by  the  statute  as  criminal,  be 
imported  by  any  process  of  argumentation  into  this 
cause?  *'It  is  not  to  be  presumed  the  parties  intended 
to  make  a  contract  which  the  law  does  not  allow" 
{Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S. 
174).  "The  commission  of  a  crime  is  not  to  be  pre- 
sumed" {U.  S.  V.  Amedy,  24  U.  S.,  11  Wheat.  392); 
and  is  it  not  obvious,  as  to  the  argumentative  importa- 
tion into  tills  cause,  of  a  criminal  agreement,  that 
"such  a  conclusion  could  only  be  reached  after  an 
indulgence  in  surmises,  speculations  and  conjectures  not 
countenanced  by  criminal  law"  {People  v.  Porter,  104 
Cal.  415,  417;  Cleveland,  etc.  Ry.  v.  MUler,  49  N.  E. 
(Ind.)  445?  Neither  suspicion  {People  v.  Thompson, 
50  Cal.  480;  People  v.  Hoagland,  138  id.  338,  341;  Wills 
V.  Central  Ice  and  Storage  Co.,  88  S.  W.  (Tex.)  265); 
nor  presence  at  the  locus  delicti  {People  v.  Koening,  99 
Cal.  574) ;  nor  association  with  other  guilty  persons 
{People  V.  Maxivell,  24  Cal.  14;  People  v.  Stephens,  68 
id.  113;  State  v.  Wheeler,  105  N.  W.  (Iowa)  374;  nor 
opportunity  {People  v.  Tarhox,  115  Cal.  57),  will  suffice 
to  establish  the  commission  of  a  crime;  "the  sea  of 
suspicion  has  no  shore,  and  the  court  that  embarks  upon 
it  is  without  rudder  or  compass"  (per  Caldwell,  J., 
in  Boyd  v.  Glucklich,  116  Fed.  131) ;  and  the  clear  result 
of   all   the   authorities   is   that   the   commission   of   the 
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crime  charged  must  be  established  to  the  exclusion  of 
all  reasonable  doubt,  that  the  defendant  is  entitled  to 
rest  in  security  upon  the  presumption  of  innocence, 
and  that  he  cannot  be  called  upon  to  explain  anything 
{Chafee  v.  U.  S.,  85  U.  S.  (18  Wall.)  516;  People  v. 
Struher,  121  Cal.  432).  The  presumption  of  innocence 
is  not  an  empty  phrase  without  meaning  or  effectiveness, 
but  it  is  in  the  nature  of  evidence  for  the  defendant 
{Cofflfi  V.  U.  S.,  156  U.  S.  432;  Amis  v.  State,  26  So. 
(Ala.)  524;  Harris  v.  State,  id.  515.  ''The  presump- 
tion of  innocence  is  one  of  the  strongest  disputable  pre- 
sumptions known  to  the  law"  (Fox  v.  Mining  Co.,  53 
Pac.  (Cal.)  37) ;  and  since  the  law  does  not  presume 
that  crime  has  been  committed,  or  that  the  accused 
person  has  committed  it,  the  law  puts  the  burden  of 
proof  upon  the  accuser,  and  requires  the  party  making 
a  charge  to  establish  its  truth  beyond  all  reasonable 
doubt,  no  burden  being  imposed  upon  the  accused  to 
clear  himself  of  anything — as  already  pointed  out,  he 
cannot  be  called  upon  to  explain  anything.  Evidence, 
therefore,  which  leaves  it  uncertain  whether  the  crime 
charged  was  committed,  or  whether  there  is  sufficient 
cause  to  believe  that  the  accused  person  committed  it,  is 
insufficient  for  any  judicial  purpose  (Ward  v.  State,  28 
S.  E.  (Ga.)  982;  Perkins  v.  State,  23  So.  (Miss.)  579; 
Mitchell  V.  State,  29  S.  E.  (Ga.)  435;  Boi/d  v.  State, 
43  So.  (Ala.)  204;  and  consequently,  where  the  facts 
of  a  case  are  consistent  with  varying  theories,  a  judicial 
tribunal  will  adopt  that  construction  which  makes  for 
innocence  {The  Bothnea  v.  The  Jahnstaff,  15  U.  S. 
(2  Wlieat.)    169,   177;   Vernon  v.   U.  S.,  146  Fed.   121; 
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U.  S.  V.  Hart,  78  id.  868,  affirmed,  84  id.  799 ;  U.  S.  v. 
Richards,  149  id.  443;  Tucker  v.  U.'S.,  224  id.  833; 
People  V.  Bonney,  98  Cal.  280;  People  v.  DeFore,  64 
Mich.  693;  People  v.  McCard,  40  N.  W.  (Mich.)  784). 

If  such  agreement  of  hiring  or  retaining  was  ever 
entered  into,  if  this  alleged  conspiracy,  after  months 
of  time  and  opportunity,  succeeded  in  capturing  a 
single  recruit,  why  was  not  that  fact  stated  in  this 
agreed  statement  of  facts?  The  truth,  however,  is  that 
notwithstanding  this  alleged  conspiracy,  notwithstand- 
ing the  ample  time,  unrestricted  opportunity,  consular 
register,  correspondence,  office,  and  other  paraphernalia, 
yet  in  not  one  solitary  instance  was  even  an  abortive 
attempt  made  by  the  so-called  conspirators  to  hire  or 
retain  anybody  to  become  a  British  soldier;  and  we 
challenge  our  opponents  to  lay  a  finger  on  any  para- 
graph of  the  agreed  statement  of  facts  which  con- 
tradicts or  attempts  to  contradict  this  statement. 

We  submit  it  to  be  a  most  convincing  circumstance, 
making  against  this  accusation  of  conspiracy,  that  in 
no  single  instance  was  there  any  agreement,  under- 
standing, contract  or  obligation  of  any  sort,  upon  which 
the  minds  of  the  parties  met,  whereby  any  man  was 
engaged  to  enlist  in  the  military  service  of  Great 
Britain  as  a  soldier.  The  charge  made  here  is  that  of 
a  conspiracy  to  hire  or  retain  men  for  this  foreign  enlist- 
ment. The  hiring  or  retaining  of  men  for  that  purpose 
was,  upon  the  theory  of  this  prosecution,  the  object 
upon  which  the  alleged  conspirators  were  concentrating 
their  energies,  and  which  they  were  endeavoring  to 
accomplish;   but   while   a   conspiracy,   the    existence   of 
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which  has  once  been  proved  beyond  reasonable  doubt, 
need  not  perhaps  be  shown  to  have  been  successful, 
yet,  where  the  issue  is  as  to  the  very  existence  of  any 
conspiracy  whatever,  the  fact  that  the  parties  accused 
of  the  alleged  conspiracy  did  not  do,  or  attempt  to  do, 
the  thing  that  it  is  said  they  conspired  to  do,  when 
there  were  no  obstacles  to  prevent  them  from  doing  that 
which,  ex  hypothesi,  they  were  endeavoring  to  accom- 
plish, negatives  the  alleged  existence  of  the  concerted 
conspiracy.  In  the  cause  at  bar,  the  defendants  had 
ample  time, — three  months  at  least — within  which  to 
hire  or  retain  men  for  foreign  enlistment,  if  there  had 
been  any  such  conspiracy;  but  not  only  does  the  agreed 
statement  of  facts  wholly  fail  to  disclose  any  promise 
on  the  part  of  a  single  individual  to  enlist  upon  arrival 
in  Great  Britain;  not  only  does  it  wholly  fail  to  dis- 
close the  faintest  trace  of  any  solicitation  by  these 
defendants  of  any  man  or  men  for  foreign  enlistment, 
but  it  affirmatively  shows  that  no  speech  was  had  upon 
this  subject  of  foreign  enlistment  between  any  of  these 
defendants  and  any  of  the  men  transported  to  New 
York.  We  do  not  now  ask  whether  there  is  any  show- 
ing of  a  combination  of  British  subjects  to  send  home 
any  of  their  fellow  countrymen  who  may  require  such 
assistance,  and  as  incidental  thereto  to  provide  sus- 
tenance and  transportation  for  such  persons  (para- 
graphs 22-30,  34-35,  39-40),  because  it  is  not  criminal 
for  a  British  subject  to  return  home  if  he  desired  to  do 
so;  nor  is  it  criminal  to  give  him  assistance  for  that 
purpose  if  he  require  it;  nor  is  it  criminal  for  British 
subjects    to    combine    to    aid    and    assist    their    fellow 
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subjects  to  return  home  if  those  fellow  subjects  desire 
to  return  home  and  require  assistance. to  enable  them 
to  do  so;  and  all  this  because,  as  the  Circuit  Court 
of  Appeals  points  out  through  Judge  Sanborn,  it  is 
not  criminal  to  do,  or  to  conspire  to  do,  that  which  the 
law  does  not  prohibit  {Fadn  v.  U.  S.,  209  Fed.  525,  531). 
But  we  do  ask  for  the  showing  here  of  any  corrupt 
criminal  conspiracy  to  commit  against  the  United  States 
the  offense  of  hiring  and  retaining  men  here  to  enlist 
in  the  British  military  service;  and  we  ask  for  a  show- 
ing of  that  degree  of  convincing  power  which  satisfies 
the  mind  of  guilt  beyond  all  reasonable  doubt.  As 
observed  by  the  present  chief  justice: 

"The  principle  that  there  is  a  presumption  of  inno- 
cence in  favor  of  the  accused  is  the  undoubted  law, 
axiomatic  and  elementary,  and  its  enforcement  lies  at 
the  foundation  of  the  administration  of  our  criminal 
law.  *  *  *  Now  the  presumption  of  innocence  is  a 
conclusion  drawn  by  the  law  in  favor  of  the  citizen,  by 
virtue  whereof,  when  brought  to  trial  upon  a  criminal 
charge,  he  must  be  acquitted,  unless  he  is  proven  to  be 
guilty.  In  other  words,  this  presumption  is  an  instru- 
ment of  proof  created  by  the  law  in  favor  of  one  accused, 
whereby  his  innocence  is  established  until  sufficient 
evidence  is  introduced  to  overcome  the  proof  which  the 
law  has  created.  This  presumption  on  the  one  hand, 
supplemented  by  any  other  evidence  he  may  adduce, 
and  the  evidence  against  him  on  the  other,  constitute 
the  elements  from  which  the  legal  conclusion  of  his 
guilt  or  innocence  is  to  be  drawn." 

Coffin  V.  U.  S.,  156  U.  S.  432,  453,  458-9. 

It  is  pointed  out  by  Mr.  Justice  Harlan  in  following 

the  Coffin  case,  that: 

"The  presumption  of  the  innocence  of  an  accused 
attends  him   throughout   the   trial  and  has   relation    to 
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every  fact  that   must  be  established  in  order  to  prove 
his  guilt  beyond  reasonable  doubt." 

Kirhy  V.  U.  S.,  174  U.  S.  47,  55 ; 

And  in  the  Davis  case,  the  same  learned  justice  re- 
marked that: 

"Strictly  speaking,  the  burden  of  proof,  as  those 
words  are  understood  in  criminal  law,  is  never  upon 
the  accused  to  establish  his  innocence  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for  which  he  is 
indicted.  It  is  on  the  prosecution  from  the  beginning 
to  the  end  of  the  trial  and  applies  to  every  element 
necessary  to  constitute  the  crime." 

Davis  V.  U.  S.,  160  U.  S.  469,  487; 

and  see  also  the  remarks  of  Mr.  Justice  Clifford  in 
Lilienthal's  Tobacco  v.  U.  S.,  97  U.  S.  237,  266.  In  no 
courts,  indeed,  are  these  rules  more  rigidly  enforced 
than  in  the  national  courts ;  and  it  is  the  settled  doctrine 
of  the  national  courts  that,  in  a  criminal  cause,  the 
circumstances  must  be.  of  such  a  character  as  to  ex- 
clude every  reasonable  hypothesis  except  that  of  guilt; 
and  that  where  the  circumstances  are  as  compatible 
with  innocence  as  with  guilt,  there  arises  the  reason- 
able doubt  that  requires  an  acquittal  {U.  S.  v.  Hart,  78 
Fed.  868;  affirmed  84  id.  799;  U.  S.  v.  Richards,  149 
id.  443;  Tucker  v.  U.  S.,  224  id.  833). 

As  we  have  already  pointed  out,  the  notice  to  the 
naval  reserves,  and  the  newspaper  comments  thereon, 
are  too  remote  to  have  any  connection  with  the  conduct 
of  plaintiffs  in  error;  and  besides,  they  were  neither 
charged  with,  nor  convicted  of,  conspiring  concerning 
British  naval  reserves  (paragraph  4,  Trans,  p.  100). 
Their  conviction  relates  onlv  to  soldiers.     But  turning 
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to  those  loose  sheets  which  have  been  described  by  the 
term  "Register",  what  are  the  disclosul-es  as  to  them? 

On  this  register  were  entered  the  name  and  address 
of  persons  calling  at  the  British  Consulate  concerning 
military  service;  the  British  Consul-General  caused 
this  register  to  be  kept  between  August  1,  1914,  and 
March  18,  1915.  On  the  last  date  to  the  knowledge 
of  plaintiffs  in  error  it  was  temporarily  entrusted  by 
the  British  Consul-General  to  Harris,  accompanied  by 
the  instructions  referred  to;  Harris  kept  it  until  May 
27,  1915,  when  he  turned  it  over  to  Blair,  who  in  turn 
kept  it  for  a  while  and  then  returned  it  to  the  British 
Consul-General;  Harris  to  the  knowledge  of  plaintiffs  in 
error  caused  to  be  opened  correspondence  and  com- 
munications with  the  parties  named  on  said  register; 
in  his  correspondence  Harris  used  printed  letterheads, 
captioned  "British  Friendly  Association,  59  Sherwood 
Building,  21  Pine  Street,  San  Francisco,  Cal,",  but  con- 
taining no  further  address  or  information. 

For  further  information  regarding  this  register. 
Exhibit  C,  we  must  look  at  the  register  itself.  The  orig- 
inal of  this  Exhibit  C  has  been  returned  to  this  court 
with  the  transcript  of  record,  and  photographic  copies 
of  the  original  exhibit  have  been  furnished  to  the  judges 
of  this  court.  This  exhibit  consists  of  23  loose  pages  of 
the  size  of  legal  cap,  written  on  one  side  only,  con- 
taining names  written  therein  by  hand,  with  certain 
headings,  as  "Surname,  Christian  Name,  Rating  &  No., 
Address".  Sometimes  "Rating  &  No."  becomes  "Rat- 
ing", again  it  becomes  "Rating,  Experience,  etc."  On 
some  pages,  all  headings  are  omitted,  but  the  respec- 
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tive  columns  of  information  are  preserved.  The  names 
do  not  appear  to  be  in  the  handwriting  of  the  persons 
registered.  The  iSrst  3  pages  are  headed  "Volun- 
teers", the  next  3  pages  are  headed  "Army  Volun- 
teers", the  next  2  pages  are  headed  "Army  Volunteers 
&  Ex-Soldiers",  then  a  single  page,  headed  "Volunteer 
Army",  is  followed  by  a  single  page  headed  "Army 
Volunteers  &  Ex-Soldiers",  then  come  5  pages  headed 
"Army  Volunteers",  afterwards  are  2  pages  headed 
"Army  Eeserve",  1  page  headed  "Royal  Naval  Re- 
serve", another  page  headed  "Naval  Reserve",  2  others 
headed  "Royal  Naval  Volunteers",  and  the  last  2 
pages  are  labelled  "Volunteers  for  Nurses". 

The  agreed  statement  of  facts  shows:  that  some  of 
the  railroad  tickets  were  used  in  transporting  the  men 
whose  names  are  mentioned  in  the  indictment  (Par.  30, 
Trans,  p.  106) ;  that  these  men  signed  a  receipt,  the 
originals  of  which  are  designated  "Exhibit  E"  (Par. 
32,  Trans,  p.  106;  Exhibit  E,  Trans,  pp.  116-120);  that 
the  British  Friendly  Association  (the  plaintiffs  in 
error)  caused  to  be  transported  in  the  manner  set  out 
in  the  agreed  statement  of  facts  155  men,  but  their 
names  are  not  given  (Par.  31,  Trans,  p.  106),  so  there 
is  no  way  to  connect  any  of  these  155  men  directly  with 
this  register.  The  men  named  in  the  indictment  whose 
receipts  are  produced  in  the  agreed  statement  of  facts 
in  alphabetical  order  are  as   follows: 

Albutt  (Albert)  Harry;  Berkett  (Burkett)  W.;  Bond, 
F. ;  Boyd,  Harry;  Casey,  Patrick;  Cooke,  Frank  G. ; 
Devlin,  Patrick;  Duncan,  Rudolph;  Gorman,  Harry; 
Grenney  (Granney),  Wm.  V.;  Hill,  Claude  R. ;  Johnson, 
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Eobert;  Jolly,  W. ;  McCubbin,  Hugh;  McDonough  (Mc- 
Donald), Jo;  Purtell,  E.;  Sage,  Horace  (R.  0.);  Sual- 
trough  (Qualtrough),  Edmond;  Smith,  James;  Stables, 
Wm. ;  Stanley,  J.  L. ;  Steen,  J.  D. ;  Sullivan,  James  B. ; 
Wilkins,  Paul  E.  (0.);  Wilson,  James  T.  (Trans,  p.  4; 
Exhibit  E,  Trans,  pp.  116-120).  The  names  given 
above  are  as  they  appear  in  the  receipts  signed  (Ex- 
hibit E).  Where  the  names  or  initials  set  forth  in 
the  indictment  differ  from  the  names  found  in  the 
receipts,  the  names  or  initials  as  they  appear  in  the 
indictment  are  given  above  in  parenthesis.  On  the  first 
page  of  this  register  (Exhibit  C)  under  the  heading 
''Volunteers",  is  found  as  the  second  entry  the  fol- 
lowing: "McCubbin,  Hugh,  Lt.  Late  Prince  of  Wales 
L.  H. "  (undecipherable  memorandum)  ''Brigade,  Boer 
War",  and  under  the  address  column  is  given  "British 
Consulate,  S.  F."  Also,  on  this  page  as  the  fourteenth 
entry  appears  the  name  of  R.  K.  Blair.  On  the  18th 
page  of  this  register,  labelled  "Royal  Naval  Reserve", 
under  the  head  of  "Deserters"  as  the  7th  entry  occurs 
"Watson,  Robert,  H.  M.  Bedford,  San  F.,  Oct.  23d/09" 
(undecipherable  memorandum)  "Kearney  &  Wash." 
Is  this  the  Robert  Johnson  who  was  a  deserter  from 
the  British  navy  and  who  served  in  the  American 
navy  under  the  name  of  Watson  (Par.  48,  Trans, 
p.  110)  ?  On  the  22nd  page  of  this  register,  under 
the  heading  "Volunteers  for  Nurses"  is  found  as 
12th  on  the  list  the  name  of  Thomas  Addis.  No  other 
names  of  any  persons  connected  with  the  case  have, 
after  careful  search,  been  found  upon  this  register. 
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Let  us  take  the  case  of  McCubbin,  It  may  be  argued 
that  some  time  between  August  1,  1914,  and  March  18, 
1915,  he  approached  the  office  of  the  British  Consul- 
General  and  vohmteered  for  service  in  the  British 
army  and  was  listed  there  as  a  volunteer  for  such 
service;  that  later,  some  time  before  May  27,  1915, 
Harris  wrote  him  and  advised  him  that  the  British 
Friendly  Association  was  prepared  to  send  him  as  far 
as  New  York  on  his  way  to  England  if  he  still  desired 
to  go;  that  he  responded  to  this  communication,  was 
examined,  found  physically  fit,  given  $16.10  (Trans, 
p.  117)  for  sustenance  in  San  Francisco  and  on  the 
way  to  New  York,  and  about  June  16,  1915,  sent  to 
New  York  at  the  expense  of  the  British  Friendly 
Association;  and  that  acceptance  of  such  assistance 
under  these  circumstances  raised  an  implied  obligation 
on  his  part  to  go  abroad  with  intent  to  be  enlisted 
as  a  soldier  in  the  British  army;  and  that  therefore 
in  this  case  an  implied  contract  of  "hiring  or  retainng" 
is  established.  Of  course  it  would  be  essential  to  this 
argument  to  maintain  that  McCubbin  knew  that  he  had 
been  listed  as  a  ''volunteer"  in  the  office  of  the  British 
Consulate;  that  he  knew  that  Harris  was  aware  of  this; 
that  therefore  he  assumed  that  it  was  because  he  was 
so  listed  that  Harris  communicated  with  him,  and  that 
assistance  in  the  way  of  sustenance  and  transportation 
were  offered  and  furnished  him;  and  that  plaintiffs  in 
error  were  aware  of  this  state  of  mind  in  McCubbin. 
Did  the  record  before  the  court  justify  the  inferences 
necessary  to  sustain  this  argument ? 
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As  McCubbin's  name  is  second  on  the  register  (Ex- 
hibit C)  which  the  British  Consul-General  caused  to  be 
kept  between  August  1,  1914,  and  March  18,  1915  (Par. 
9,  Trans,  p.  101),  McCubbin  must  have  been  in  the 
crowd  referred  to  in  the  news  item  which  reported  at  the 
iConsulate  August  2,  1914  (Par.  8,  Trans,  p.  100;  Ex- 
hibit B,  Trans,  p.  113). 

As  the  register  was  not  kept  after  March  18,  1915, 
but  was  then  turned  over  to  Harris  (Par.  18,  Trans, 
p.  102),  and  as  Harris  left  the  state,  and  turned  the 
register  over  to  Blair,  May  27,  1915  (Par.  18,  Trans, 
p.  103),  and  as  Harris  was  the  only  person  who  caused 
correspondence  and  communications  to  be  opened  with 
the  parties  named  on  the  register  (Par.  19,  Trans, 
p.  103),  McCubbin,  if  communicated  to  at  all,  must 
have  been  written  some  time  between  March  18,  1915, 
and  May  27,  1915.  As  apparently  the  British  Con- 
sulate, S.  F.  (see  Exhibit  C,  p.  1,  opposite  McCubbin's 
name)  was  the  only  known  address  of  McCubbin,  if 
any  letter  was  sent  him,  it  probably  was  addressed  to 
him  in  care  of  the  British  Consulate.  As  McCubbin 
went  east  about  June  16,  1915,  the  date  of  his  receipt 
(Trans,  pp.  117,  118),  and  as  he  only  receipted  in  all 
for  $16.10,  or  $7.00  over  what  was  necessary  for  his 
sustenance  on  the  way  to  New  York,  he  must  have 
been  one  of  those  who  did  not  go  to  735  or  735-A 
Harrison  Street  (only  some  of  the  men  were  boarded 
and  lodged  at  these  places  (Pars.  35,  36,  38,  Trans. 
pp.  106-10'/  ^  ) ;  and  therefore  he  could  not  have  reported 
much  before  Tune  9,  1915,  as  $7.00  would  just  about 
provide  for  him  .^or  one  week.    Therefore,  it  must  be  that 
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McCubbin  made  his  inquiry  concerning  military  ser- 
vice at  the  Consulate  August  2,  1914;  if  written  to  at 
all,  it  must  have  been  between  March  18,  1915,  and 
May  27,  1915;  and  he  went  east  about  June  16,  1915. 
But,  if  written  to  at  all,  as  his  name  appears  second 
on  the  list,  it  is  not  likely  that  McCubbin  was  the  last 
man  written  to  by  Harris  on  May  27,  1915.  However 
this  may  be,  it  may  be  plausibly  urged  that  as  the 
letter  might  be  sent  to  McCubbin  in  care  of  the  British 
Consulate,  the  explanation  for  his  failure  to  inquire  at 
the  British  Friendly  Association  before  June  9,  1915, 
may  be  that  he  did  not  call  at  the  British  Consulate  for 
any  mail  before  that  date.  And  it  may  be  argued  that 
the  fact  that  he  was  addressed  at  the  British  Consulate 
would  suggest  to  McCubbin  that  his  name  was  secured 
by  Harris  from  the  Consulate,  and  that  therefore  Mc- 
Cubbin would  assume  that  Harris  knew  about  his  offer 
to  volunteer  for  service  in  the  British  army,  made 
nearly  a  year  before. 

Now  in  the  first  place  it  does  not  appear  that  Mc- 
Cubbin was  written  to  at  all.  The  only  fact  asserted 
in  the  agreed  statement  of  facts  is  that  Harris,  with 
the  knowledge  of  plaintiffs  in  error,  ''caused  to  be 
opened  correspondence  and  communications  with  the 
parties  named  on  said  register"  (Par.  19,  Trans, 
p.  103).  This  is  not  equivalent  to  a  statement  that 
a  communication  was  sent  to  every  man  there  named. 
It  may  be  that  as  the  only  address  given  by  McCubbin 
was  the  British  Consulate,  Harris  did  not  write  him  at 
all,  assuming  that  he  would  not  get  the  letter  unless 
he  called  at  the  British  Consulate,  and  that,  if  he  did 
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call  there,  he  would  be  referred,  like  others,  to  Blair 
(Par.  20,  Trans,  p.  103) .  The  penciled  question  marks 
appearing  before  and  after  McCubbin's  name  on  the 
register  (Exhibit  C)  give  added  sanction  to  this  assump- 
tion. And  if  no  letter  was  sent  to  McCubbin,  and 
if  calling  at  the  British  Consulate  in  the  Hansford 
Building  about  June  9,  1915,  and  inquiring  of  oppor- 
tunities for  getting  home,  he  was  told  that  the  Con- 
sulate could  do  nothing  for  him,  but  was  advised  that 
the  British  Friendly  Association,  located  at  68  Fre- 
mont Street,  might  do  something  for  him,  then  there 
would  be  nothing  to  connect  the  British  Friendly 
Association  in  McCubbin's  mind  with  his  previous  offer 
to  serve  in  the  British  army,  if  he  ever  made  such  an 
Oiffer.  Having  arrived  at  the  office  of  the  British 
Friendly  Association,  he  is  asked  no  direct  question 
about  his  military  service.  Following  the  card,  printed 
for  the  use  of  the  British  Friendly  Association  (Trans, 
p.  104,  Par.  21),  which  was  made  out  for,  not  by, 
McCubbin  (Trans,  p.  106,  Par.  33),  the  questioner  would 
ask,  "What  is  your  present  occupation?"  and  this 
question  would  be  followed  by  the  request  to  state 
his  "previous  occupation  and  experience  at  home  or 
elsewhere".  In  replying  to  this  last  statement,  the 
military  experience,  if  McCubbin  had  or  claimed  to 
have  any,  would  be  given  merely  as  an  incident  of 
the  rest.  True,  as  that  is  all  in  which  the  plaintiffs 
in  error  were  interested,  that  is  all,  perhaps,  that  they 
would  record  on  the  card,  but  it  does  not  appear  that 
McCubbin  knew  this  or  ever  saw  the  card,  or  what  was 
written   upon   it.     But   after   the   card   was   made  out, 
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McCubbin  was  requested  to  submit  to  physical  examina- 
tion. This  might  cause  the  thought  to  flash  though  his 
mind,  ''These  people  are  not  going  to  help  me  out 
here,  or  pay  my  passage  to  New  York  unless  I  agree 
to  get  to  England  or  Canada  and  enlist".  But  if 
he  had  any  such  thought  it  would  ultimately  have 
faded  for  he  waited  to  be  asked  for  a  promise  to  this 
effect  in  vain,  as  no  such  promise  was  solicited.  In 
the  absence  of  any  request  for  such  a  promise,  McCub- 
bin could  not  have  but  felt  that  so  far  as  the  plain- 
tiffs in  error  were  concerned,  they  were  assisting  him 
to  return  to  England,  under  conditions  that  would 
leave  him  on  arrival  there  a  free  agent  to  do  as  he 
pleased.  Whether  a  man  on  arriving  in  England  was 
to  go  into  the  army  or  in  the  navy,  or  in  the  muni- 
tion factories,  or  in  other  branches  of  the  national 
service,  or  was  to  enter  civil  industrial  life,  in  the 
midst  of  such  a  war  as  then  raged,  it  certainly  was 
not  the  time  to  be  aiding  any  men  home,  who  were 
not  physically  fit  and  "sound  in  body  and  limb". 

It  does  not  appear  what  was  the  character  of  this 
physical  examination.  Many  a  man  might  be  pro- 
nounced "sound  in  body  and  limb",  or  "physically 
fit",  or  "physically  suitable",  who  would  not  be  able 
to  pass  an  army  examination  for  enlistment.  And  no 
one  would  recognize  the  difference  more  quickly  than  an 
ex-soldier.  The  examinations  were  conducted  by  Addis 
(Trans,  p.  106,  Par.  29) ;  but  it  does  not  appear  that 
he  ever  had  any  military  service,  or  knew  the  army 
standards  of  physical  examination. 
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But  all  these  speculations,  after  all,  are  useful  only 
to  determine  one  question.  Was  the  conduct  of  plain- 
tiffs in  error  such  as  to  put  McCubbin  under  obligations 
to  leave  the  country  with  intent  to  be  enlisted  in  the 
British  army,  as  a  soldier,  in  consideration  of  the  assist- 
ance they  were  offering  him  I  Unless  McCubbin  ex- 
pressed his  sentiments  to  the  plaintiff  in  error,  it  is 
immaterial  what  they  were.  And  there  is  no  show- 
ing of  anything  said  to  the  plaintiffs  in  error  on  the 
subject  of  enlistment.  Did  the  plaintiffs  in  error  so 
shape  their  course  as  to  place  a  tacit  promise  in  Mc- 
Cubbin's  mouth  to  agree  to  leave  the  country  with 
intent  to  be  enlisted  as  aforesaid?  On  the  contrary, 
it  must  be  apparent  that  their  purpose  was  to  so  shape 
their  course  as  to  leave  McCubbin  free  of  any  obliga- 
tion whatever;  and  this  not  for  the  purpose,  as  ex- 
pressed by  Judge  Dooling,  *'to  secure  here  men  to 
go  beyond  the  limits  of  the  United  States,  without 
appearing  to  have  violated  the  law"  (Trans,  p.  151), 
but  for  the  purpose  of  obeying  the  law.  Anxious  as 
they  were  to  aid  men  to  go  home  who,  they  hoped, 
would  enlist  in  the  British  army,  or  in  the  language 
of  the  agreed  statement  of  fact  (Trans,  p.  109,  Par. 
45),  who,  they  '^ supposed,  believed  and  presumed", 
would  do  so,  they  were  equally  anxious  to  avoid  violat- 
ing the  American  laws,  and  therefore  asked  no  direct 
promise  from  the  transported  men,  and  so  directed 
their  course  as  to  avoid  raising  any  tacit  or  implied 
promise  in  them,  and  thus  avoided  making  any  con- 
tract of  ''hiring  or  retaining"  these  men  for  the 
prohibited  purpose  in  violation  of  law.     By  no  species 


239 


of  reasoning  can  an  implied  contract  of  '' hiring  or 
retaining"  McCubbin  to  go  out  of  the  country  with 
intent  to  be  enlisted  or  entered  in  the  British  army 
as  a  soldier  be  construed  out  of  the  circumstances  that 
he  was  subjected  to  a  physical  examination  and  was 
asked  about  his  previous  occupation  and  experience 
which  happened  to  include  military  service. 

It  is  also  quite  within  the  realm  of  possibility  that 
McCubbin  was  not  written  to  at  all  by  Harris,  that 
he  did  not  call  again  at  the  British  Consulate,  and 
therefore,  was  not  referred  by  anyone  at  the  British 
Consulate  to  the  British  Friendly  Association,  and 
that  he  learned  of  the  existence  and  location  of  the 
British  Friendly  Assocation  in  the  most  casual  man- 
ner. If  such  were  the  means  which  led  McCubbin  to 
the  British  Friendly  Association,  certainly  there  will 
be  nothing  to  connect  the  activities  of  that  association 
in  any  way  with  his  previous  otfer  to  volunteer  for 
service  in  the  British  army,  and  again,  it  could  not  be 
claimed  that  the  plaintiffs  in  error  had  ''hired  or  re- 
tained" McCubbin  to  go  out  of  the  country  with  intent 
to  be  enlisted  or  entered  in  the  service  of  the  British 
army  as  a  soldier. 

But  let  us  now  assume  that  paragraph  19  of  the 
agreed  statement  of  facts  (Trans,  p.  103)  means  that 
iHarris  caused  correspondence  and  communication  to 
be  opened  with  every  party  named  on  the  register, 
and  that  therefore  McCubbin  was  communicated  to 
with  the  rest.  It  is  only  an  inference  that  such  a  letter 
was  addressed  to  McCubbin  at  the  British  Consulate; 
but   let  us   assume  that   the   letter  was   so   addressed. 
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There  is  nothing  in  the  record  before  the  court  to 
show  that  McCubbin  knew  that  his  name  was  entered 
on  a  register  in  the  office  of  the  British  Consulate 
under  a  heading  which  classified  him  as  one  who  had 
volunteered  to  serve  in  the  British  army;  and  in  fact 
McCubbin 's  name  was  entered  under  the  heading  of 
'^ Volunteers",  and  there  was  nothing  to  indicate  that 
he  volunteered  for  service  in  the  army  as  distinct  from 
service  in  the  navy.  He  was  not  classified  under  the 
heading  of  ''Army  Volunteers"  or  under  the  head  of 
*'Army  Volunteers  and  Ex-Soldiers";  and  it  is,  there- 
fore, only  an  inference  that  he  volunteered  at  all,  or 
that  he  volunteered  for  service  in  the  army,  because,  for- 
sooth, he  stated  that  his  previous  service  had  been  in  the 
Prince  of  Wales'  Light  Horse  (L.  H.).  Therefore, 
even  if  the  receipt  of  a  letter  from  Harris  addressed  to 
McCubbin  at  the  British  Consulate  suggested  to  him 
that  his  name  had  been  furnished  Harris  by  the  British 
Consulate,  there  was  nothing  in  this  circumstance  to 
suggest  to  him  the  further  thought  that  Harris  knew 
of  any  previous  offer  on  his  part  to  volunteer  for 
service  in  the  British  army.  If  McCubbin  had  known 
that  he  had  been  listed  in  the  office  of  the  British  Con- 
sulate as  a  volunteer  for  service  in  the  British  army, 
such  a  thought  might  have  occurred  to  him,  but  there  is 
nothing  to  show  that  he  knew  he  had  been  so  listed. 
But  let  us  assume  that  a  letter  was  sent  to  McCubbin 
in  care  of  the  British  Consulate  and  that,  upon  its 
receipt  there,  he  might  have  suspected  that  Harris  knew 
of  his  previous  offer  to  volunteer  for  service  in  the  Brit- 
ish army,  still  there  was  nothing  in  the  circumstance  to 
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suggest  to  McCubbin  that  any  relationship  existed  be- 
:ween  the  British  Consulate  and  the  British  Friendly 
A.ssociation,    or   that   the   British    Consulate   had    done 
jther  than  furnish  the  British  Friendly  Association  his 
flame,  without  necessarily  furnishing  any  statement  that 
tie  had  previously  offered  to  volunteer  for   service  in 
the  British   army.     McCubbin   did  not   know  that   the 
funds    of  the   British   Friendly   Association   were   fur- 
Qished  by  the  British  Government.     He  did  know  that 
the   office  of  one  was   separate  from  the   office  of  the 
other.    The  very  name,  "British  Friendly  Association", 
would  normally  suggest  to  his  mind  that  the  funds  at 
the   disposal    of   that   association   were    contributed    as 
the  result  of  British  benevolence,  just  like  the  funds  of 
the  British  Benevolent  Society,  with  which  institution, 
as  a  British  subject,  he  was  doubtless  familiar.     The 
very  fact  that  the  British  Consulate  advised  him  that 
they  could  no  nothing  would  serve  to  emphasize  this 
idea  in  his  mind.     Therefore,  it  is  not  probable  that 
McCubbin    would    assume   that    Harris   knew    anything 
about  his  previous  offer  to  volunteer  for  service,  and 
certainly  it  is  far  fetched  to  urge  that  plaintiffs  in  error 
were  bound  to  presume  that  McCubbin  would  approach 
them  with  such  an  assumption  on  his  part. 

But,  nevertheless,  we  will  assume  that  McCubbin 
approached  the  British  Friendly  Association  with  the 
thought  that  his  name  had  been  suggested  to  it  by  the 
British  Consulate  and  with  the  suspicion  that  they 
were  advised  of  his  previous  offer  to  volunteer  for 
service  in  the  British  army.  But  here  again  no  direct 
question  is   asked  at  the  British  Friendly  Association 
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about  his  military  service,  and  that  fact  is  only  inci- 
dentally disclosed  to  the  plaintiffs  in  error.  His  answers 
may  well  have  been,  ''I  am  at  present  unemployed. 
For  years  I  have  been  a  clerk  and  an  accountant.  I 
was  at  one  time  an  officer  in  the  Prince  of  Wales'  Light 
Horse".  The  request  to  submit  to  a  physical  examina- 
tion could  have  no  more  effect  on  the  case  in  the  cir- 
cumstances now  assumed  than  in  those  heretofore  con- 
sidered. Certainly,  if  McCubbin  suspected  that  the 
plaintiffs  in  error  knew  of  his  previous  offer  to  volun- 
teer for  service,  he  must  have  thought,  from  their 
silence,  that  they  were  singularly  indifferent  about  it. 
But  while  the  plaintiffs  in  error,  as  a  matter  of  fact, 
with  the  register  before  them,  would  know  that  McCub- 
bin had  been  listed  by  the  Consulate  as  a  volunteer 
for  something,  their  deliberate  failure  to  refer  to  it, 
calculated,  as  it  was,  to  disarm  any  suspicion  in  Mc- 
Cubbin's  mind  that  they  knew  anything  of  his  offer 
of  service,  leaves  their  course  of  conduct,  one  directed 
to  avoid  rather  than  to  raise  any  tacit  promise  in 
McCubbin;  and  a  contract  of  "hiring  or  retaining" 
cannot  be  predicated  upon  sentiments  in  fa<*t  enter- 
tained by  McCubbin  unless  they  were  deliberately 
aroused  by  the  plaintiffs  in  error,  and  their  aid  and 
assistance  was  furnished  in  reliance  upon  the  effect  of 
such  sentiments  as  they  were  confident  had  been  aroused. 
In  other  words,  if  the  plaintiffs  in  error  had  offered  to 
aid  McCubbin  to  return  to  England  and  in  doing  so 
made  it  apparent  to  him  that  their  motive  sprang  from 
their  knowledge  of  his  willingness  to  enlist  in  the 
British  army  as  a  soldier,  a  case  of  "hiring  and  retain- 
ing" might  be  established,  but  such  a  ease  fails  when 
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the  effort  is  to  conceal  from  McCubbin  any  knowledge 
of  his  intentions  or  purposes  on  the  subject  of  enlist- 
ment and  to  deal  with  him  as  though  he  neither  had  nor 
ever  expressed  any  readiness  to  serve  as  a  soldier. 
Therefore,  unless  there  was  something  in  the  letter  sent 
by  Harris  to  McCubbin  which  would  serve  to  raise  such 
a  tacit  contract,  none  can  be  asserted.  The  letterhead 
used  by  Harris  (Exhibit  D,  Trans,  p.  116),  was  barren 
enough  in  suggestion. 

What  was  in  this  letter,  if  one  was  sent  at  all?  The 
record  does  not  show.  Of  course,  if  this  letter  read, 
''The  writer  is  advised  that,  if  returned  to  England, 
you  will  enlist  in  the  British  army  as  a  soldier;  if  still 
of  this  purpose,  call  at  the  office  of  the  British  Friendly 
Association  and  transportation  to  New  York  will  be 
arranged  for  you",  or  to  a  similar  purport,  the  accept- 
ance of  assistance  by  McCubbin  following  the  receipt  of 
this  letter  might  raise  a  contract  of  ''hiring  or  retain- 
ing". But  the  instructions  which  Harris  received  from 
the  British  Consul-General  when  this  register  of  names 
was  turned  over  to  him  were  not  only  "to  make  no 
solicitation"  (Trans,  p.  103),  but  also  "to  make  no 
engagements  of  any  description  whatever"  (Trans,  p. 
102).  Therefore,  to  assume  that  Harris  wrote  such  a 
type  of  letter  as  is  above  referred  to  requires  an  assump- 
tion in  addition  that  he  deliberately  violated  his  instruc- 
tion. Suppose,  on  the  other  hand,  the  letter  read,  ' '  Your 
name  has  been  sent  to  us,  as  one  desirous  of  returning 
to  Great  Britain.  If  you  will  fill  out  the  enclosed  card 
and  mail  to  us,  we  will,  if  your  credentials  are  satis- 
factory,  endeavor  to   arrange   for  your  transportation 
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as  far  as  New  York."  Suppose  the  ijard  referred  to 
as  enclosed  was  one  of  the  cards  which  were  printed 
for  the  British  Friendly  Association  and  was  in  the 
following  form  (Trans,  p.  104) : 

'  *  Name ,     No -.. 

Address _ ,   Age _ 

Birthplace _ - 

Present  occupation _ 

Previous   occupation   and   experience    at   home    or   else- 
where  _ 

Have  you  any  family  here? " 

Suppose  that  this  was  the  sort  of  communication 
which  McCubbin  received, — and  it  is  clear  that  such  a 
communication  would  not  suggest  to  him  that  the  fur- 
nishing of  transportation  to  him  was  dependent  upon 
an  agreement  on  his  part  to  go  out  of  the  country  with 
an  intent  to  enlist  as  a  soldier  in  the  British  army.  The 
statement  that  his  name  had  been  sent  to  the  writer 
would  not  necessarily  suggest  that  it  was  the  British 
Consulate  which  had  sent  his  name;  for  McCubbin  did 
not  know  what  the  relations  between  the  British 
Friendly  Association  and  the  British  Consulate  were. 
But,  even  assuming  that  he  suspected  that  it  was  the 
British  Consulate  who  submitted  his  name,  there  would 
be  nothing  in  the  letter  which  would  suggest  to  him  that 
the  British  Consulate  had  communicated  to  the  writer 
of  the  letter  any  information  to  the  effect  that  he  had 
volunteered  to  serve  in  the  British  army.  If  the  idea 
occurred  to  McCubbin  that  such  a  statement  might  have 
been  made  to  the  writer  of  such  a  letter  he  would 
naturally  dismiss  such  a  thought  when  he  found  no  ref- 
erence to  it  in  the  letter.    The  reference  in  such  a  letter 
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to  his  credentials  being  satisfactory,  would  naturally 
suggest  to  him  that  he  would  be  obliged  to  make  satis- 
factory proof  that  he  was  a  British  subject.  And  there 
would  be  nothing  on  the  card  which  amounted  to  asking 
any  direct  question  as  to  previous  military  service.  It 
is  true  that  incidentally,  of  course,  in  filling  out  such  a 
card,  if  a  man  had  had  previous  military  service,  that 
fact  would  appear  on  the  card.  Thus,  in  this  indirect 
way,  the  plaintiffs  in  error  would  learn  whether  the 
party  concerned  had  previous  military  experience  or 
not,  without  putting  to  him  a  direct  question  to  that 
effect,  and  without  thereby  suggesting  to  him  any 
implied  condition  connected  with  the  assistance  they 
were  about  to  furnish.  In  this  connection  it  must  be 
recalled,  too,  that  with  the  sufficient  information  which 
the  register  gave  to  the  plaintiffs  in  error  as  to  the 
military  services  of  those  there  listed,  further  direct 
questions  as  to  military  service  would  be  unnecessary. 
Therefore,  if  a  letter  were  written  to  McCubbin  at  all, 
and  if  it  were  of  the  character  just  described,  there  was 
nothing  in  the  letter  to  indicate  to  McCubbin  any  implied 
obligation  on  his  part  to  go  out  of  the  country  with 
intent  to  be  enlisted  in  the  British  army  as  a  soldier 
in  consideration  for  the  assistance  received. 

And  what  is  true  of  McCubbin  is  likewise  true  of 
Robert  Watson,  if  the  Robert  Watson  appearing  on  the 
register  was  the  Robert  Johnson  mentioned  in  the  indict- 
ment (Trans,  p.  110,  Par.  48).  Furthermore,  in  the 
case  of  Watson,  if  Watson  be  Johnson,  the  inference 
with  regard  to  him  would  be,  that  if  he  went  with 
intent  to  be  enlisted  at  all,  it  was  his  purpose  to  be 
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enlisted  as  a  seaman,  he  having,  so  far  as  the  record 
is  concerned,  no  military  experience  whatever,  but  hav- 
ing had  experience  as  a  sailor  in  both  the  British  and 
American  navies.  What  is  there  in  the  record  to  show 
that  Johnson  (alias  Watson)  was  persuaded  to  forsake 
the  service  with  which  he  was  familiar  to  enter  the 
British  army  as  a  soldier,  a  service  with  which  he  had 
had  no  experience? 

These  remarks  dispose  of  the  only  two  cases  of  men 
whose  names  appeared  on  this  register,  which  the  record 
before  the  court  in  any  way  connects  up  with  the  activi- 
ties of  the  plaintiffs  in  error.  They  also  apply  to  the 
cases  of  any  of  the  unnamed  115  men  whose  names  may 
have  been  secured  from  this  register. 

So  far  as  men  are  concerned  whose  names  were  not 
on  the  register,  to  whom  no  letters  were  sent  (because 
there  is  no  showing  of  a  correspondence  except  with 
those  listed  on  the  register),  they  would  occupy  the 
precise  situation  of  McCubbin,  if  no  letter  had  been 
sent  to  him,  and  their  case  has,  therefore,  already  been 
discussed,  except  that  having  at  no  time  to  the  knowl- 
edge of  the  plaintiffs  in  error  volunteered  for  services, 
their  intentions  to  enlist,  if  they  entertained  such,  could 
not  be  known  to  the  plaintiffs  in  error,  nor  could  the 
men  by  any  possibility  suspect  that  they  were. 

Now,  then,  let  us  pause  for  a  moment  and  consider 
out  of  what  a  mass  of  assumption  the  prosecution  must 
construct  its  conclusion  that  the  plaintiffs  in  error 
"hired  or  retained"  men  to  go  beyond  the  limits  or 
jurisdiction    of    the   United    States   with    intent    to    be 
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enlisted  or  entered  in  the  service  of  the  King  of  Great 
Britain  and  Ireland  as  soldiers. 

In  the  case  of  men  whose  names  appear  on  the 
register,  if  the  use  of  that  register  is  to  have  any 
significance,  to  a  conviction  of  guilt,  the  following 
assumptions  are  necessary: 

1.  That  the  men  addressed  by  Harris  or  referred  to 
Blair  by  the  Consulate  knew  that  they  had  been  listed 
at  the  Consulate  as  volunteers  for  service  in  the  army, 
and  knew  of  the  relations  between  the  plaintiffs  in  error 
and  the  Consulate. 

2.  That  the  letters  written  them  referred  to  the  fact 
that  the  party  addressed  had  already  volunteered  for 
service  in  the  army,  or  was  of  such  a  character  as  to 
suggest  that  the  writer  knew  of  the  fact  of  volunteering. 

3.  That  the  knowledge  that  the  party  addressed  had 
volunteered  for  service  in  the  army,  whether  referred 
to  directly  or  only  suggested,  was  incorporated  in  the 
letter  in  such  fashion  as  to  make  it  plain  that  the  offer 
of  assistance  and  transportation  to  New  York  was  con- 
ditional upon  an  express  or  tacit  promise  to  go  out  of 
the  United  States  with  intent  to  be  enlisted  in  the 
British  army  as  a  soldier. 

4.  That  no  letter  could  be  written  these  men  which 
would  avoid  raising  such  a  tacit  promise  on  their  part. 

The  first  of  these  assumptions  has  no  basis  whatever. 
The  other  three  are  more  than  outweighed  by  making 
a  more  likely  assumption,  more  consistent  with  the 
other  facts  and  with  the  presumption  of  innocence,  that 
the  letter  was  of  the  second  type  heretofore  suggested. 
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And  in  the  case  of  all  the  men  transported,  whether 
their  names  were  on  the  register  and  th'ey  were  written 
to,  or  not,  to  a  conviction  of  guilt,  the  following  further 
assumptions  are  necessary: 

1.  That  the  men  transported  knew  of  the  relations 
between  the  plaintiffs  in  error  and  the  Consulate; 

2.  That  the  men  were  asked  directly  whether  they 
had  had  any  military  service; 

3.  That  the  men  knew  that  the  record  made  out  only 
recorded  a  man's  military  service; 

4.  That  the  fact  that  the  man  was  obliged  to  submit 
to  a  physical  examination  made  it  so  clear  to  him  that 
in  consideration  of  the  assistance  to  be  furnished  by  the 
plaintiffs  in  error  he  was  bound  to  leave  the  country 
for  the  purpose  of  enlisting  in  the  British  army  as  a 
soldier,  that  the  plaintiffs  in  error  could  rely  on  his 
doing  so  without  securing  any  direct  promise  from  him 
to  that  effect,  because  this  circumstance  raised  a  tacit 
promise  in  liim. 

5.  That  the  intention  of  the  transported  men  to  enlist 
was  not  only  known  to  the  plaintiffs  in  error,  but  that 
the  transported  men  knew  it  was  known,  and  knew  also 
that,  were  it  not  for  such  an  intention  on  their  part, 
no  aid  or  transportation  to  New  York  would  be  fur- 
nished them. 

The  first  three  assumptions  rest  on  no  established 
fact.  The  fourth  is  far-fetched,  and  for  the  sake  of 
establishing  guilt  has  to  imply  that  men  are  only  too 
eager  to  imagine  themselves  committed  to  obligations 
which  have  not  been  suggested.     The  last  proceeds  on 
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the  theory  that  "supposition,  belief  and  presumption" 
are  the  equivalent  of  "knowledge",  and  is  without  any 
basis  whatever  in  fact.  Not  one  of  the  foregoing 
assumptions  is  the  result  of  a  fair  and  reasonable  infer- 
ence from  anything  in  the  agreed  statement  of  facts. 
They  are  on  the  contrary  assumptions  merely,  dragged 
in  by  the  heels. 

The  foregoing  assumptions,  or  others  like  them,  must 

be  indulged,  we  submit,  if  the  theory  of  this  prosecution 

is  to  be  sustained ;  but  that  conjecture  cannot  be  heaped 

upon  conjecture,   or  inference  piled  upon  inference,  is 

settled  by  the  highest  authority.  In  speaking  of  a  similar 

indulgence    in    assumptions,    the    Supreme    Court    took 

occasion  to  say: 

"These  seem  to  us  to  be  nothing  more  than  conjectures. 
They  are  not  legitimate  inferences,  even  to  establish  a 
fact;  much  less  are  they  presumptions  of  law.  They  are 
inferences  from  inferences;  presumptions  resting  on  the 
basis  of  another  presumption.  Such  a  mode  of  arriving  at 
a  conclusion  of  fact  is  generally,  if  not  universally,  inad- 
missible. No  inference  of  fact  or  of  law  is  reliable,  drawn 
from  premises  which  are  uncertain.  Whenever  circum- 
stantial evidence  is  relied  upon  to  prove  a  fact,  the  cir- 
cumstances must  be  proved,  and  not  themselves  pre- 
sumed as  the  very  fouudation  of  indirect  evidence  is 

"Starkie  on  Ev.,  p.  80,  lays  down  the  rule  thus:  'In 
the  first  place,  the  establishment  of  one  or  more  facts  from 
which  the  inference  is  sought  to  be  made,  the  law  requires 
that  the  latter  should  be  established  by  direct  evidence, 
as  if  they  were  the  very  facts  in  issue'.  It  is  upon  this 
principle  that  courts  are  daily  called  upon  to  exclude 
evidence  as  too  remote  for  the  consideration  of  the  jury. 
The  law  requires  an  open  visible  connection  between  the 
principal  and  evidentiary  facts  and  the  deductions  from 
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them,    and   does   not   permit    a   decision   to   be   made    on 
remote  inferences." 

■   U.  S.  V.  Ross,  92  U.  S.  281; 

First  National  Bank  v.  Jcwett,  114  id.  224; 

Vernon  v.  U.  S.,  146  Fed.  125. 

And  as  against  these  assumptions  of  the  prosecution, 
is  the  silence  of  the  record,  and  the  even  more  plausible 
and  more  consistent  presumptions  which  may  be  made 
in  favor  of  the  innocence  of  the  plaintiffs  in  error.  The 
record  shows  no  express  promise  which  would  establish 
a  contract  of  ''hiring  or  retaining";  it  shows  no  facts 
which,  without  the  assistance  of  inferences  to  be  drawn, 
constitute  such  circumstances  as  raise  a  tacit  obligation 
necessary  to  a  contract  of  ''hiring  and  retaining",  in 
the  absence  of  any  express  promise.  And  to  build  up 
the  circumstances  to  a  point  where  such  a  tacit  obliga- 
tion may  be  established,  it  is  necessary  to  prejudge  the 
guilt  of  the  plaintiffs  in  error,  and  then  draw  infer- 
ences consistent  with  guilt,  and  discard  all  equally  or 
more  plausible  inferences  consistent  with  innocence. 

For  instance,  in  view  of  Harris'  instructions  from  the 
Consulate,  it  is  more  plausible  to  assume  that  he  wrote 
the  second  type  of  letter  which  we  have  suggested  than 
the  first.  In  view  of  the  form  of  the  record  cards,  it  is 
more  likely  that  no  direct  question  as  to  military  service 
was  asked,  for  if  the  plaintiffs  in  error  are  entitled  to 
any  presumption  of  innocence,  they  are  equally  entitled 
to  the  presumption  that  they  were  trying  to  obey  the 
law  and  avoid  making  contracts  of  "hiring  or  retain- 
ing", and  by  asking  a  general  question  they  were  just 
as  sure  to  learn  of  any  military  service  as  from  the 


251 


more  direct  question,  and  less  likely  to  raise  any  tacit 
obligation  in  the  men  assisted  and  transported. 

Now,  under  the  settled  doctrine  of  the  national  courts, 
the  circumstances  must  be  of  such  a  character  as  to 
exclude  every  reasonable  hypothesis  except  that  of  guilt, 
and  where  the  circumstances  are  as  compatible  with 
innocence  as  with  guilt  there  arises  the  reasonable  doubt 
that  requires  an  acquittal. 

U.  S.  V.  Hart,  78  Fed.  868;  affirmed  84  Fed.  799; 

U.  S.  V.  Richard,  149  Fed.  443 ; 

Union  Pac.  Coal  Co.  v.  U.  S.,  173  Fed.  737,  740; 

TueJcer  v.  U.  S.,  224  Fed.  833. 

In  this  connection  let  us  now  look  at  the  course  of 
conduct  of  the  plaintiffs  in  error  as  a  whole.  They  were 
enjoined  to  make  no  solicitation,  and  to  make  no  engage- 
ments of  any  description  whatever.  They  organized  and 
operated  under  the  name  of  the  British  Friendly  Asso- 
ciation and  at  no  time  had  their  offices  associated  with 
those  of  the  British  Consulate.  We  have  shown  that  it 
was  quite  possible  for  them  to  communicate  with  the 
men  whose  names  were  on  the  register  furnished  by  the 
British  Consulate  without  being  guilty  of  solicitation 
or  of  making  engagements  of  any  description  whatever. 
If  the  cards  which  they  had  prepared  for  their  use 
were  enclosed  in  these  letters,  as  has  been  suggested 
they  might  be,  they  were  calculated  to  give  the  plaintiffs 
■in  error  information  as  to  the  previous  military  service 
of  the  party  concerned,  without  asking  him  that  direct 
question,  because  under  the  general  question  of 
'' previous  occupation",  ''previous  experience  at  home 
or  elsewhere",   military   service  would  be   returned   if 
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such  service  had  been  had.  But  in  the  case  of  men 
whose  names  appeared  upon  the  register,  it  was  not 
necessary  to  ask  them  anything  about  their  previous 
military  service,  because  that  information  was  on  the 
register  itself.  Therefore,  there  is  nothing  to  point  the 
conclusion  that  in  the  case  of  men  whose  names  appeared 
upon  the  register  the  plaintiffs  in  error  ever  asked  the 
direct  question  about  previous  military  service.  In  the 
case  of  men  reporting  at  the  offices  of  the  British 
Friendly  Association,  whether  directed  there  by  the 
British  Consulate,  by  friends,  or  by  chance,  the  cards 
containing  the  names  and  previous  occupation  were 
made  out  ''for  (and  not  by)  each  of  said  men"  (Trans. 
p.  106,  Par.  33).  Looking  at  these  cards  as  they  are 
set  forth  in  Exhibit  F  (Trans,  pp.  120-128),  the  previous 
service  recorded  only  includes  military  service.  The 
explanation  for  this,  however,  is  simple.  In  asking  a 
man  about  his  previous  occupation,  the  military  service, 
if  any,  would  naturally  come  out.  This  was  the  only 
feature  of  the  man's  previous  occupation  in  which  the 
plaintiffs  in  error  were  actually  interested,  as  they  were 
instructed  "to  send  only  British  subjects  who  had 
military  training"  (Trans,  p.  102,  Par.  108).  There- 
fore, in  making  out  these  cards  for  these  men,  the  only 
item  of  previous  occupation  which  would  be  recorded 
was  that  relating  to  the  one  feature  of  previous  occupa- 
tion in  which  they  were  interested,  namely,  the  military 
service.  If  no  military  service  were  shown,  the  man 
would  be  rejected,  and  so  far  as  he  was  concerned,  the 
case  would  be  ended.  If  military  service  were  shown, 
the    man    would    be    accepted,    provided    he    passed    a 
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physical  examination,  but  there  was  nothing  in  the 
record  to  show  that  the  man  himself  knew  that  it  was 
this  item  of  previous  military  service  which  gave  him 
his  opportunity  for  transportation. 

The  agreed  statement  of  facts,  among  other  things, 
contains  the  following  statement:  ''That  an  unknown 
person  at  certain  times  stood  near  the  entrance  at  68 
Fremont  Street,  in  the  City  and  County  of  San  Fran- 
cisco, and  instructed  applicants  as  to  the  necessary 
requirements  before  they  could  be  transported;  but  it 
is  admitted  that  if  Blair  and  Addis  took  the  stand  and 
testified  herein  under  oath,  they  would  testify  that  the 
same  was  done  without  their  knowledge  or  authority" 
(Trans,  p.  107,  Par.  38).  This  is  equivalent  to  a  state- 
ment that  by  the  uncontradicted  testimony  of  the  plain- 
tiffs in  error  they  had  no  knowledge  that  such  instruc- 
tions were  being  given,  and  that  the  same  were  not  given 
with  their  authority.  Therefore,  if  any  applicant  ap- 
proached the  plaintiffs  in  error  who  had  been  advised 
that  he  must  establish  previous  military  service  as  a  con- 
dition to  receiving  transportation,  the  plaintiffs  in  error 
were  not  aware  that  such  instructions  had  been  given 
and  were  not  aware  of  the  frame  of  mind  in  which  the 
applicants  approached  them  who  may  have  been  so 
instructed.  It  takes  two  parties  to  make  a  contract, 
and,  therefore,  the  frame  of  mind  of  any  such  applicant 
is  not  sufficient  to  raise  a  tacit  contract  of  "hiring  or 
retaining",  in  his  case,  because  the  circumstance,  that 
such  an  applicant  believed  it  was  necessary  to  show 
military  service  as  a  condition  to  receiving  transporta- 
tion was  not  known  by  the  plaintiffs  in  error. 
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In  framing  their  questions  as  to  previous  occupation 
in  a  general  form,  in  maintaining  a  separate  establish- 
ment, in  using  a  letter-head  bearing  simply  the  name 
and  address  of  the  British  Friendly  Association,  in 
framing  their  communications,  every  effort  was  made, 
so  far  as  persons  whose  names  may  have  appeared  on 
the  register  are  concerned,  to  disassociate  in  the  minds 
of  those  persons  the  British  Friendly  Association  from 
any  service  which  they  may  have  volunteered.  With 
reference  to  all,  in  framing  their  questions  as  to  previous 
occupation  in  general  form,  and  so  learning  of  military 
service  without  emphasizing  it,  in  avoiding  all  refer- 
ences to  enlistment,  it  is  evident  that  the  plaintiffs  in 
error  were  trying  to  furnish  aid  and  transportation  to 
New  York  under  such  circumstances  as  would  not  raise 
any  tacit  obligation,  as  they  had  avoided  receiving  any 
express  obligation,  from  the  men  to  go  out  of  the  country 
with  intent  to  be  enlisted  in  foreign  service,  as  a  condi- 
tion of  receiving  such  assistance.  This  was  done,  not  for 
the  purpose  of  evading  the  laws  of  the  United  States, 
but  was  done  for  the  purpose  of  avoiding  the  doing  of 
those  things  which  the  laws  of  the  United  States  had 
prohibited.  A  law  cannot  be  evaded,  though  punishment 
may.  A  law  is  either  violated  or  observed.  There  is 
no  via  media.  And  in  rendering  assistance  to  the  men 
transported  to  New  York,  the  plaintiffs  in  error  not 
only  avoided  directly  putting  them  under  any  obliga- 
tion whatsoever,  but  went  further,  and  tried  to  so  shape 
their  conduct  as  to  avoid  imposing  upon  the  transported 
men  any  implied  obligation  whatsoever. 
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There  is  absolutely  nothing  in  the  record  before  this 
court  which  establishes  directly  or  inferentially  that 
the  plaintiffs  in  error  ''hired  or  retained"  any  person 
to  go  beyond  the  limits  or  jurisdiction  of  the  United 
States  with  an  intent  to  be  enlisted  in  the  service  of  the 
King  of  Great  Britain  and  Ireland  as  soldiers. 

But  the  learned  judge  of  the  court  below  placed  some 
stress  upon  the  consular  instructions  recited  in  para- 
graph 18  of  the  agreed  statement  of  facts;  and  be  it 
said  with  every  possible  respect,  approached  and  con- 
sidered those  instructions  in  the  frame  of  mind  com- 
plained of  by  us  in  the  12th  and  30th  assignments  of 
error.  As  far  back  as  March  18,  1915,  which  was  the 
date  when  the  British  Friendly  Association  opened  its 
office  at  21  Pine  Street  (Par.  11) ;  the  instructions 
in  question  were  issued  by  the  Consul-General ;  and  it 
would,  in  our  opinion,  be  unreasonable  to  contend  that 
these  instructions  were  framed  and  issued  for  the  pur- 
pose of  violating  Section  10.  Moreover,  no  claim  is 
made,  in  any  paragraph  of  this  agreed  statement  of 
facts,  that  these  instructions  were,  in  any  particular, 
ever  departed  from  by  Harris,  Blair  or  Addis.  The 
first  of  these  instructions  was:  "To  send  only  British 
subjects  who  had  military  training";  but  what  para- 
graph of  the  agreed  statement  of  facts  exhibits  any 
violation  of  this  instruction?  True,  Cook  was  an  Amer- 
ican citizen  who  had  never  been  in  the  military  service  of 
Great  Britain;  but  Cook  deliberately  deceived  and  mis- 
led those  whom  he  came  into  contact  with;  he  falsified 
to  Blair  and  Addis  in  San  Francisco;  and  he  falsified 
to  the  investigating  special  agents  of  the  United  States, 
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who  interviewed  the  Croft  party  at  Chicago,  and  were 
satisfied  to  pass  that  party  on  its  way  to  New  York 
(Pars.  46,  41).  Stables  was  a  British  subject,  but  was 
an  enlisted  man  in  the  American  army;  he,  too,  deceived 
and  misled  Blair  and  Addis,  He  concealed  from  them 
his  American  enlistment;  and  that  fact  was  wholly 
unknown  to  them  (Par.  47).  Robert  Johnson  was  a 
British  subject;  he  was  actually  a  deserter  from  the 
British  navy;  and  he  was  ''formerly"  an  enlisted  man 
in  the  American  navy  under  an  alias, — but  when  that 
was,  how  long  ''fonnerly",  whether  one  year  or  ten, 
this  agreed  statement  of  facts,  upon  which  the  prosecu- 
tion asks  to  have  the  presumption  of  innocence  dis- 
placed by  evidence  which  sustains  the  burden  of  proof 
beyond  a  reasonable  doubt,  nowhere  vouchsafes  any 
answer  (Par.  48).  These  falsifiers  and  this  antiquated 
deserter  aside,  what  departure  from  this  instruction, 
made  with  malice  prepense,  does  this  agreed  statement 
of  facts  exhibit?  How  can  any  such  departure  be 
claimed  in  view  of  the  facts  and  the  declaration  made 
in  paragraph  49,  which  concedes,  so  far  as  known,  the 
British  nationality  of  all  other  parties! 

The  second  of  these  instructions  directs  Harris  ''to 
make  no  engagements  of  any  description  whatever".  In 
commenting  upon  this,  the  learned  judge  of  the  court 
below  remarks : 

"It  is  not  stated  in  the  instructions  what  they  were 
to  do  in  this  regard,  but  they  were  to  examine  the  men 
to  see  if  they  were  suitable,  and  to  send  them  on,  not 
more  than  fifty  at  a  time.  Evidently,  while  under  the 
instructions,  they  could  make  no  engagements,  they  cer- 
tainly could  come  to  some  understanding  with  the  men 
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that  they  should  be  sent  forward  for  some  purpose  for 
which,  after  a  physical  examination,  they  were  found  to 
be  'suitable'  "  (Record  p.  149). 

But  why  should  it  be  "stated  in  the  instructions 
what  they  were  to  do  in  this  regard"?  This  calmly 
assumes,  in  the  face  of  the  instruction,  that  there  was 
something  that  "they  were  to  do  in  this  regard"; 
whereas,  the  instruction  is  emphatically  negative  in 
character.  There  was  nothing  that  "they  were  to  do  in 
this  regard";  they  were  "to  make  no  engagements  of 
any  description  whatever".  If  there  was  anything 
that  "they  were  to  do  in  this  regard",  why  was  it  "not 
stated  in  the  instruction"?  Plainly,  nothing  was 
"stated  in  the  instructions  what  they  were  to  do  in 
this  regard",  because  there  was  nothing  "that  they 
were  to  do  in  this  regard", — if  anything  of  that  kind 
existed,  it  would  have  been  included  within  the  agreed 
statement  of  facts.  The  learned  judge  himself  concedes 
that  "evidently  *  *  *  under  the  instructions  they 
•could  make  no  engagements",  but  seems  to  think  that 
they  could  come  to  some  "understanding"  with  the 
men, — a  passage  which  we  read  to  mean  that  "evidently 
while  under  the  instructions  they  could  make  no  engage- 
ments", yet  they  could  make  engagements  with  the 
men,  because  an  "understanding"  with  these  men  that 
is  not  an  "engagement"  with  these  men  is  no  "under- 
standing" whatever.  And  if  by  this  uncertain  term 
"understanding",  the  learned  judge  means  to  suggest 
some  sort  of  arrangement  falling  short  of  the  binding 
force  of  an  "engagement" — some  arrangement  which 
does  not  "engage"  the  men, — then  what  becomes  of  the 


258 


claim  of  the  learned  judge  that  "it  would  be  taxing 
credulity  to  the  utmost  to  urge  that  with  the  lists  and 
instructions,  the  defendants  did  not  know  that  what 
was  sought  by  the  Consul-General  was  men  who  would 
go  to  England,  there  to  enlist  in  the  military  or  naval 
service"?  It  would  certainly  be  taxing  credulity,  we 
submit,  to  suppose  that  these  men  would  go  to  England, 
•there  to  enlist  in  the  military  or  naval  service,  upon 
some  vague,  uncertain  and  attenuated  ''understanding" 
which  did  not  amount  to  an  "engagement".  As  a 
learned  federal  judge  puts  it,  the  hiring  and  retaining  of 
a  person  here  to  go  abroad  to  enlist  in  a  foreign  military 
service  requires  not  only  the  intent,  but  also  the  assent 
of  the  person  hired  or  retained,  and  "it  is  an  engaging 
of  one  party  by  the  other,  with  the  consent  and  under- 
standing of  both"  {U.  S.  V.  Kazinsld,  supra).  But  the 
learned  judge  below  overlooks  the  fact  that  the  consular 
instruction  was  not  that  "they  could  make  no  engage- 
ments". Such  was  not  the  instruction;  that  instruction 
was  "to  make  no  engagements  of  any  description  what- 
ever"; but  is  an  "understanding",  an  "engagement" 
of  any  description  whatever?  According  to  any  reason- 
able view,  an  "understanding"  would  be  useless  if  it 
did  not  amount  to  an  engaging  of  the  men.  If  this 
"understanding"  did  not  amount  to  an  engagment  of 
the  men,  then  there  was  no  hiring  or  retaining  within 
the  definition  given  in  the  Kazinski  case;  but  if  this 
"understanding"  did  amount  to  an  engagement  of  the 
men,  then  it  was  prohibited  by  the  very  instruction 
under  which  the  learned  judge  concedes  that  "they 
could  make  no  engagements". 
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But,  in  addition  to  all  this,  what  paragraph  of  this 
agreed  statement  of  facts  exhibits  any  departure  from 
this  instruction?  With  what  man  was  any  "engage- 
ment of  any  description  whatever"  entered  into!  Does 
this  agreed  statement  of  facts  carry  us  any  farther 
in  that  direction  than  a  supposition,  belief  or  pre- 
sumption upon  the  one  side,  an  uncommunicated  "indi- 
vidual" intent  upon  the  other  side,  and  an  absence  of 
speech  upon  the  subject-matter  involved  upon  both  sides 
(Pars.  45,  55)! 

The  third  of  these  instructions  was  that  they  were 
"to  give  no  pay  or  advance";  and  the  learned  judge 
of  the  court  below  remarks  upon  this  that  "it  is  not 
stated  'pay  or  advance'  for  what".  But  the  instruc- 
tion was  to  give  no  pay  or  advance;  it  was  what  logicians 
would  describe  as  a  universal  negative  proposition;  it 
contains  no  qualification  or  exception;  and  it  prohibits 
all  "pay  or  advance".  If  we  assume  that  the  expres- 
sion, "pay  or  advance",  presupposes  some  "engage- 
ment" for,  or  in  respect  of  which  the  pay  is  to  be  given 
or  advance  made,  then  it  is  clear  that  this  instruction 
should  be  read  with  that  preceding  it,  whereby  all  en- 
gagements of  any  description  whatever  are  prohibited; 
and  this,  we  submit,  is  the  point  of  view  from  which 
these  two  instructions  are  to  be  regarded.  The  evident 
effect  of  the  instructions  was  to  avoid  any  infraction 
of  the  municipal  law  of  the  United  States ;  that  was  the 
object  of  issuing  these  instructions;  and  the  prohibition 
against  engagements  and  against  pay  or  advances  was 
designed  to  safeguard  this  purpose.  Nor  does  the 
agreed  statement  of  facts  exhibit  any  departure  from 
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this  instruction;  no  pay  or  advance  vas  given  to  any 
of  these  men;  all  that  they  ever  got  was  sustenance 
money  and  transportation,  and  so  far  as  the  sustenance 
money  en  route  to  New  York  City  was  concerned,  that 
was  given,  not  to  the  men  at  all,  but  in  bulk  to  Croft, 
who  gave  it  out  in  limited  amounts  as  the  party  pro- 
ceeded upon  its  journey  (Par.  40). 

The  fourth  of  these  instructions  was  "to  make  no 
solicitation";  but  upon  this  the  learned  judge  of  the 
court  below  has  no  comment  to  make.  And  yet,  the 
theory  of  the  prosecution,  from  the  indictment  onwards, 
was  that  about  March  15,  1915,  this  conspiracy  was 
formed;  that  it  was  a  continuous  conspiracy,  and  that 
its  purpose  was  to  violate  Section  10  by  hiring  and 
retaining  men  here  to  go  abroad  for  foreign  military 
service.  It  appears  from  Paragraph  39  that  the  men 
referred  to  in  the  indictment  left  San  Francisco  for 
New  York  City  on  June  16,  1915.  Consequently,  this 
continuous  conspiracy  had  been  in  operation  for  three 
months  on  June  16th.  Is  not  this  matter  of  solicita- 
tion, then,  an  important  one  in  a  cause  in  which  this 
very  conspiracy  is  denied  and  repudiated?  If  this  con- 
tinuous conspiracy  really  existed,  with  the  purpose 
ascribed  to  it,  is  it  not  a  matter  of  very  genuine  sur- 
prise, that  from  the  beginning  to  the  end  of  this  his- 
tor3%  no  whisper  of  solicitation  has  come  to  our  ears? 
And  if  there  had  been  any  solicitation  of  men  for  this 
foreign  enlistment,  can  the  avidity  with  which  that 
fact  would  be  seized  as  conclusive  of  the  conspiracy, 
be  doubted?  In  an  enterprise  of  the  character  referred 
to  in  this  indictment,  one  would  be  well  warranted  in 
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regarding  solicitation  as  an  indispensible  activity,  in 
regarding  its  presence  as  highly  suggestive  of  an  organ- 
ized purpose,  and  in  regarding  its  absence  as  practically 
conclusive  of  the  absence  of  such  organized  purpose; 
and  yet,  upon  this  significant  feature  of  the  case,  the 
learned  judge  below  had  no  comment  to  make,  notwith- 
standing that  his  views  as  to  how  the  operation  of  a 
conspiracy  whose  purpose  was  to  hire  and  retain  men 
for  foreign  enlistment  could  be  carried  on  without  solici- 
tation, would  not  have  been  without  interest.  And  what 
paragraph  in  the  agreed  statement  of  facts  disclosed 
any  violation  of  this  instruction?  What  man  was 
''solicited"?  When,  where,  by  whom,  for  what  pur- 
pose, under  what  circumstances  was  any  solicitation 
carried  on  by  any  member  of  this  so-called  conspiracy 
during  the  three  months  that  intervened  between  March 
15th  and  June  16,  1915,— a  period  when  no  claim  is 
made  that  any  obstacle  existed  to  prevent  any  such 
solicitation  1 

The  fifth,  sixth  and  eighth  instructions  need  not 
detain  us  long.  They  are  evidently  not  directions  of  a 
criminal  character,  especially  when  read  in  the  light 
of  the  evident  object  of  the  instructions  as  a  whole.  If 
Blritish  subjects  should  desire  to  return  home,  and  if 
there  be  no  criminality  in  assisting  them  to  do  so,  surely 
no  criminality  can  reasonably  be  extracted  from  a  regu- 
lation restricting  the  number  sent  at  any  one  time,  or  a 
direction  to  verify  their  claim  of  British  nationality, 
or  an  instruction  designed  to  prevent  the  return  of 
physical  inefficients,  or  cripples,  to  a  country  already 
taxed  by  the  burden  of  a  mighty  conflict. 
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Finally,  the  seventh  instruction  provides  that  "they 
were  to  give  no  information  as  to  pay,  allotments,  etc." 
Does  this  indicate  that  desire  to  violate  Section  10, 
which  is  imputed  by  the  indictment?  Is  not  this  instruc- 
tion in  line  with  the  prohibition  against  making  engage- 
ments of  any  description,  against  giving  pay  or  advance, 
against  solicitation?  What  sort  of  outlook,  what  manner 
of  mental  attitude  prompted  such  instructions  as  these? 
Approaching  them  in  the  true  spirit  of  the  criminal 
(law,  approaching  them  with  minds  ready  and  willing 
)to  adopt  the  view  which  makes  for  innocence  rather 
than  for  guilt,  do  these  instructions  indicate  a  purpose 
to  violate  the  law,  or  the  reverse?  Are  they  not  all  so 
many  exponents  of  a  fixed  purpose  not  to  violate  the 
law?  And  what  departure  from  this  seventh  instruction 
has  ever  occurred?  To  whom  was  any  information 
given  as  to  pay  or  allotments?  In  this  particular  as  in 
others,  what  paragraph  of  the  agreed  statement  of 
facts  can  be  pointed  to  as  showing  any  violation  by 
these  plaintiffs  in  error  of  these  consular  instructions? 

But,  moreover,  another  thought  is  suggested  by 
the  inquiries  of  the  learned  judge  of  the  court  below, 
who,  on  page  149  of  the  record,  exhibits  a  questioning 
attitude;  and  this  provokes  the  inqury  as  to  what  man- 
ner of  showing  in  a  criminal  cause,  that  is,  which  leads 
the  learned  judge,  upon  material  matters,  to  grope 
about  in  perplexed  uncertainty?  When  the  rule  requires 
a  showing  so  clear  and  explicit  that  the  strong  pre- 
sumption of  innocence  becomes  overturned  by  evidence 
that  removes  all  reasonable  doubt,  why  should  the 
learned  judge  be  found  making  inquiries,  seeking  light. 
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getting  none,  and  unwittingly  complaining  of  the 
obscurities  and  shortcomings  of  the  agreed  statement 
of  facts!  Are  these  deficiencies  to  be  supplied  by  ''an 
indulgence  in  surmises,  speculations  and  conjectures 
not  countenanced  in  criminal  law?"  (People  v.  Porter, 
104  Cal.  415,  417.)  Is  it  to  be  forgotten  that  "agreed 
statements  rest  upon  the  consent  of  the  parties,  and 
consequently  the  action  of  the  revising  tribunal  must 
be  confined  to  the  agreed  facts?  (Pomeroy's  Lessee  v. 
Bank  of  Indiana,  68  U.  S.  (1  Wall.)  592.)  In  other 
words,  we  respectfully  urge  that  the  incurable  indefinite- 
ness  of  the  agreed  statement  of  facts  upon  the  subject- 
matter  of  conspiracy  and  upon  that  of  hiring  and  retain- 
ing, furnishes  a  valid  argument  against  the  existence 
of  either. 

Neither  a  conspiracy  nor  a  criminal  agreement  of 
hiring  or  retaining  can,  upon  elementary  principles  of 
the  criminal  law,  be  founded  upon  lambiguous  or  uncer- 
tain statements;  neither  doubt  nor  conjecture  has  yet 
been  made  the  basis  of  a  criminal  conviction;  and  in 
order  to  sustain  such  a  conviction,  the  record  must  be  so 
clear  and  explicit  as  to  leave  no  room  for  reasonable 
controversy.  No  one  can  read  the  indictment,  or  even 
the  agreed  statement  of  facts,  without  realizing  that 
their  scrivener  understood  fully  what  was  necessary 
to  constitute  both  a  conspiracy  and  a  hiring  and  retain- 
ing; but  the  statements  actually  made  are  entirely  too 
vague,  indefinite  and  dubious  to  justify  a  finding  of 
either ;  and  this  very  imperfection  and  uncertainty,  upon 
matters  which  should  have  been  distinctly  and  clearly 
stated  if  the  truth  justified  them,  is,  we  think,  pointedly 
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indicative  of  the  non-existence  of  the  alleged  conspiracy 
and  the  alleged  hiring  or  retaining.  The  very  uncer- 
tainty and  obscurity  as  to  these  two  elements  negative 
their  existence.  If  uncertainty  as  to  either  should  exist 
— las  we  think  it  does  exist — it  certainly  would  not  be 
the  province  of  the  courts  to  engraft  either  upon  the 
obscure  record  before  us ;  this  very  uncertainty  becomes 
a  reason  for  holding,  in  this  criminal  cause,  that  neither 
element  exists;  and  the  absence  of  clear  and  explicit 
statement  creates  an  uncertainty,  which  is  in  itself 
cogent  evidence  of  the  non-existence  of  the  foundation 
of  this  conviction.  The  fact  that  in  the  various  para- 
graphs of  this  agreed  statement  of  facts  so  much  is  left 
uncertain  and  dependent  upon  surmise,  speculation  and 
conjecture,  naturally  leads  the  mind  to  the  conclusion 
that  there  was  no  conspiracy  and  no  hiring  or  retain- 
ing; and  this  process  of  reasoning  refuses  to  convert 
by  a  process  purely  argumentative,  a  series  of  obscure 
declarations  into  a  finding  of  conspiracy  or  hiring  or 
retaining  where,  from  the  very  vagueness  of  the  declara- 
tions, it  is  apparent  that  no  conspiracy  existed  and  that 
no  hiring  or  retaining  was  attempted.  This  line  of 
reasoning  appeals  to  the  obscurity  of  the  agreed  state- 
ment of  facts  to  show  that  no  conspiracy  existed  and 
that  no  hiring  or  retaining  was  attempted;  and,  we 
believe,  that  there  is  nothing  in  sound  reasoning,  nothing 
in  the  decided  cases,  to  preclude  a  resort  to  the  very 
obscurity  of  such  a  record  as  this  as  a  very  convincing 
reason  for  holding  with  these  plaintiffs  in  error.  No 
conviction,  we  respectfully  insist,  can  be  sustained 
which  is  based  upon  doubtful  or  uncertain  terms;  and 
in  cases  of  reasonable  doubt  arising  from  such  terms, 
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the  law  iinifomily  favors  the  defendant.  No  such  pro- 
cess is  recognized  in  criminal  jurisprudence  as  that  of 
indulging  an  argumentative  conclusion  from  ambigu- 
ous or  obscure  expressions.  On  the  contrary,  before 
a  conviction  will  be  permitted  to  stand,  the  showing  of 
fact  must  be  so  explicit  and  free  from  uncertainty 
and  obscurity  that  no  reasonable  doubt  can  be  enter- 
tained concerning  the  alleged  facts  upon  which  said 
conviction  purports  to  be  based. 

Nor  could  any  better  illustration  of  this  be  suggested 
than  the  conditon  of  this  record  upon  this  subject-matter 
of  the  hiring  or  retaining  of  the  men  referred  to  in 
the  indictment.  Nowhere  throughout  this  agreed  state- 
ment of  facts  is  it  anj^f^rhere  stated  as  a  fact  that  any 
agreement  was  entered  into  by  anybody  with  any  one 
of  these  men,  whereby  he  was  hired  or  retained  here 
to  go  abroad  to  enlist  in  foreign  military  service.  If 
any  such  agreement  ever  was  made,  it  would  have 
been  accorded  a  prominent  place  in  the  agreed  state- 
ment of  facts.  If  any  such  agreement  ever  had  any  such 
existence,  its  terms  would  have  been  stated;  but  nothing 
of  the  kind  was  done,  because  no  attempt  was  ever 
made  to  enter  into  any  such  agreement, — ^because  the 
consular  instructions  were  recognized  and  obeyed.  How, 
indeed,  could  there  have  been  any  agreement  of  hiring 
or  retaining  where  no  terms  of  any  such  agreement, 
definite  or  indefinite,  anywhere  appear? 

The  learned  judge  of  the  court  below,  in  the  course 
of  his  charge  to  the  jury,  gave  the  following  definition 
of  the  word  hire: 
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"To  hire  in  its  ordinary  signification,  and  we  should 
here  seek  no  other,  means  'to  contract  for  the  labor  and 
services  of,  for  a  compensation,  to  engage  the  services 
of,  employ  for  wages,  salary  or  other  consideration;  to 
engage  the  interest  of,  agree  to  pay  for  the  desired 
action  or  conduct  of,  and  this  has  been  the  meaning 
of  the  words  since  it  was  first  used  in  the  statute  in 
question  and  its  predecessors"  (Trans,  p.  145). 

Could  any  definition  more  emphatically  accent  the 
thought,  not  only  of  the  necessity  of  an  actual  meeting 
of  minds,  but  also  of  an  actual  meeting  of  minds  upon 
definite  elements?  Wliat  more  significant  than  the 
recurrence  of  such  assimilated  terms  as  "contract", 
'^  engage",  "employ"  and  "agree"!  What  more 
pointed  than  the  reference  to  "labor  and  ser- 
vices", "services",  "interest"  and  "desired  action  or 
conduct"?  What  more  suggestive  than  the  inclusion 
of  "compensation",  "wages,  salary  or  other  considera- 
tion", and  "pay"?  Are  the  ingredients  here  indicated 
to  be  established,  beyond  all  reasonable  doubt,  by  sup- 
positions, beliefs,  presumptions,  or  uncommunicated 
i"individual  intents"  (Par.  45)?  Are  the  ingredients 
here  formulated  to  arise  from  the  absence  of  speech 
between  the  parties  interested  (Par.  55)?  The  fact 
is  that  the  rules  upon  this  topic  are  plain.  In  a  hiring 
there  must  be  a  definite  offer  and  an  equally  definite 
acceptance;  otherwise,  none  of  these  ingredients  men- 
tioned by  the  learned  judge  of  the  court  below  can 
be  found  in  the  relations  between  the  parties.  Not  only 
are  a  definite  proposal  and  an  equally  definite  acceptance 
necessary  to  the  agreement  of  hiring,  but  the  mutual 
assent  of  the  parties  to  the  terms  of  the  agreement 
must  be  equally  definite;  and  there  is  no  agreement  so 
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long  as   any   essential   element   is   incomplete   or   open 
to  negotiation, 

Ansom,  Contracts,  pp.  17  et  seq. ; 

Pollock,  Contracts,  pp.  38-9; 

Parsons,  Contracts,  9th  Ed.,  star,  pp.  476-7; 

Walton  V.  Mather,  37  N.  Y.  S.  26;  38  id.; 

Petze  V.  Morse  Dry  Dock  Co.,  109  N.  Y.  S.  328; 

affirmed  89  N.  E.  1110; 
Shaw  V.   Woodbury  Glass  Works,  18  Atl.  N.   J. 

696;  24  id.  1004; 
U.  8.  Coal  Co.  V.  Pinkerton,  169  Fed.  536. 

It  is  often  said  that  the  interchange  of  reciprocal 
promises  is  a  sufficient  consideration  to  support  a  con- 
tract; and  in  ordinary  cases  of  executed  contracts,  it 
is  true  that  a  promise  on  one  side  to  serve,  plus  a 
promise  upon  the  other  side  to  pay,  may  suffice.  But 
where  no  performance  has  as  yet  taken  place,  where 
the  agreement  is  as  yet  executory,  and  where  there  is 
-merely  a  promise  for  a  promise,  there  must  be  a  valid 
land  binding  promise  by  the  party  hired,  supported  by 
a  sufficient  consideration.  Otherwise,  the  engagement 
is  all  one  one  side,  and  falls  because  nudum  pactum, 
(Russell  V.  Slade,  12  Conn.  455).  But  this  does  not 
mean  that  the  agreement  need  not  bind  both;  on  the 
contrary,  it  must  bind  both ;  if  it  leave  either  party  free 
to  depart  at  any  time,  it  is  not  a  binding  hiring  {Learner 
V.  Tetrazzini,  129  N.  Y.  S.  889,  1132;  Bustonaby  v. 
Revardel,  130  id.  894;  Louisville,  etc.  Ry.  v.  Offutt, 
59  A.  S.  R.  467;  Howard  v.  East  Tenn.  Co.,  8  So.  (Ala.) 
869).  There  is  no  mutuality  where  one  of  the  parties 
cannot  be  compelled  to  perform  the  promise  which  is 
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the  alleged  consideration  for  the  promise  of  the  other 
party.  A  contract  under  which  either  party  may  put 
an  end  to  the  relation  at  any  moment,  is  not  binding, 
unless  supported  by  an  independent  consideration;  and 
where  a  promise  is  met  by  assent  or  acquiescence  only, 
but  not  with  any  promise  to  perform  or  to  do  anything 
which  creates  an  obligation  on  the  assenting  party,  there 
is  no  mutuality. 

Syhes  v.  Dixon,  9  Ad.  &  Ellis  693; 
Wilkinson  v.  Heavenrich,  55  A,  E.  708; 
■     Crawford  v.  Parons,  18  N.  H.  293; 

Bowman  Dairy  Co.  v.  Mooney,  41  Mo.  App.  665, 

675; 
Price  V.  Western  L.  &  S.  Co.,  100  Pac.   (Utah) 

677; 
1  Lahatt,  Master  and  Servant,  Sec.  89,  p.  328; 

Sec.  91; 
Vogel  V.  Pekoe,  30  L.  R.  A.  491;  157  111.  339; 
St.  Louis,  etc.  Ry.  v.  Matthews,  39  L.  R.  A.  467; 
Bolles  V.  Sachs,  33  N.  W.  (Minn.)  862; 
Spatz  V.  Singer,  116  N.  Y.  S.  576; 
Keith  V.  Kellernuin,  169  Fed.  196. 

But  in  what  paragraph  of  the  agreed  statement  of 
facts  can  we  find  any  promise  by  the  plaintiffs  in  error, 
or  either  of  them,  to  any  one  of  these  men,  or  by  any 
one  of  these  men  to  the  plaintiffs  in  error,  or  either 
of  them?  What  is  there  here  to  furnish  any  basis  for 
compulsion  to  keep  any  promise?  Assuming  a  relation 
of  some  sort  among  these  parties,  what  fact  is  disclosed 
in  this  agreed  statement  which  would  prevent  either 
party  from  putting  an  end  to  that  relation  at  any  mo- 
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ment?  And  assuming,  again,  a  state  of  facts  not  agreed 
to  by  the  parties,  assuming  a  promise  upon  one  side  met 
by  assent  or  acquiescence  upon  the  other,  where  is  there 
any  promise  by  any  one  of  these  men  to  perform  any- 
thing, or  to  do  anything  which  would  create  any  obliga- 
tion upon  any  one  of  them? 

We  respectfully  submit  that,  regardless  of  the 
statute  of  frauds,  no  agreement  of  hiring  will  be 
judicially  recognized  as  having  a  valid  existence  where: 

1.  The  date  when  the  service  is  to  begin  is  not 
specified,  but  is  left  uncertain  and  indefinite. 

2.  Where  the  duration  of  the  service  is  not  fixed. 

3.  Where  the  character  of  the  work  to  be  performed 
by  the  person  said  to  have  been  hired,  is  not  indicated 
with  reasonable  precision. 

4.  Where  the  amount  of  remuneration  to  be  paid 
is  not  fixed. 

Faulkner   v.   Des   Moines   Drug   Co.,   90    N.   W. 

(Iowa)  585; 
Mcintosh  V.  Miner,  55  N.  Y.  S.  1074 ; 
Davie  v.  Lumbermans'  Mfg.  Co.,  24  L.  R.  A.  357; 
Howard  v.  East  Tenn.  Co.,  8  So.  (Ala.)  868; 
East  Line  Ry.  v.  Scott,  13  A.  S.  R.  758; 
Price  V.  Western  L.  S  8.  Co.,  100  Pac.   (Utah) 

677; 
WalVs  Appeal,  56  A.  R.  288; 
Ogden  v.  Philadelphia  Tract  Co.,  52  Atl.  (Pa.)  9; 
Parsons  v.  Trask,  66  A.  D.  502; 
Williams  v.  State,  64  S.  E.  (Ga.)  492; 
Bleumner  v.  Garvin,  104  N.  Y.  S.  1009; 
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W.  J.  Oliver  Const.  Co.  v.  Reeder,  66  S.  E.  (Ga.) 

955; 
Petze  V.  Morse,  etc.  Co.,  109   N.  Y.   S.  328;  89 

N.  E.  1110. 

But  none  of  these  features  appear  anywhere  in  the 
agreed  statement  of  facts.  Neither  the  beginning  nor 
the  end  of  the  alleged  service  is  anywhere  fixed;  nor  is 
there  the  faintest  whisper  as  to  the  character  of  the 
work  to  be  performed  by  these  men,  save  and  except 
the  vague  and  indefinite  guess  to  be  predicated  upon  the 
equally  vague  and  indefinite  term  ''soldiers" — ^we  cannot 
even  guess  whether  they  were  to  be  employed  as  infan- 
trymen, cavalrymen,  artillerymen,  or  what.  A  feeble 
reference  to  the  compensation  of  British  soldiers  is 
contained  in  Paragraph  44;  we  are  there  told  what  all 
the  world  knows — that  British  soldiers  receive  a  daily 
pay;  and  we  are  further  told  that  they  ^'ruay"  receive 
pensions  and  allotments  after  the  service  is  terminated; 
but,  as  if  to  accentuate  the  delightful  indefiniteness  of 
all  this,  we  are  also  told  that  nobody  concerned  knew 
what  the  rate  of  daily  pay  was,  and  that  nobody  con- 
cerned knew  whether  that  rate  had  been  increased. 
Surely,  any  man  who  would  enter  into  an  agreement, 
under  these  conditions,  to  go  abroad  for  foreign  enlist- 
ment, would  require  a  very  vigorous  and  energetic 
guardian. 

And  this  same  lack  of  coherence,  this  same  indefinite- 
ness, this  same  failure  to  assemble  with  clearness  suf- 
ficient facts  to  support  this  indictment,  runs  all  through 
the  case.  Bearing  in  mind  the  supposition,  belief  and 
presumption  referred  to  in  Paragraph  45,  bearing  in 
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mind  the  uncommunicated   "individual"  intent  of  the 

"majority"    (was   it   one  more   than  half  or   one  less 

than  all?)   of  the  men  (Par.  45),  bearing  in  mind  the 

absence  of  speech  between  the  parties  interested  (Par. 

55),  and  bearing  in  mind  that,  as  observed  by  Mr.  Justice 

Gray,  "a  contract  is  made  when,  and  not  before,  it  has 

been   executed   or   accepted   by  both  parties,   so   as  to 

become  binding  upon  both"  (Holder  v.  Aultmmi,  Miller 

&  Co.,  169  U.  S.  81,  89),  what,  we  ask,  would  be  the 

judicial   fate   of  one   who    sued   as   master   to   recover 

damages  for  an  alleged  breach  of  an  alleged  contract  of 

hire,  committed  by  the  person  hired,  and,  when  called 

upon  to  establish  the  alleged  contract  of  hiring,   was 

compelled  to  admit  that  no  words  upon  the  subject  ever 

passed  between  the  parties,  and  that  he  only  supposed, 

believed  and  presumed  that  there  was  such  a  contract? 

"A  contract",  it  is  said,  "is  an  agreement  to  do  or 
not  to  do  a  particular  thing.  It  must  be  by  consent, 
which  is  free,  mutual  and  communicated  by  each  to  the 
other.  The  consent  is  not  mutual  unless  the  parties  all 
agree  upon  the  same  thing  in  the  same  sense,  and  unless 
they  do  so  agree  there  is  no  contract." 

American  Can   Co.   v.  Agricultural  Ins.   Co.,   12 

Cal.  App.  133,  137; 

but  how,  then,  can  it  be  reasonably  contended  that  sup- 
position, belief,  presumption,  uncertainty,  doubt,  or  any 
other  subjunctive  mood  is  compatible  with  agreement? 
There  is  but  one  reply  to  this  question : 

Anson,  Contracts,  2; 

Smith  V.  Faulkner,  12  Gray  251 ; 

Havens  v.  Am.  F.  I.  Co.,  39  N.  E.  (Ind.)  40; 

Wills  V.  Carpenter,  25  Atl.  (Md.)  415; 
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Durgin  v.  Smith,  94  N.  W.  (Mich.)  1044; 

Roofi7ig  Co.  V.  Adv.  Co.,  106  id.  274; 

Lord  V.  Header,  60  Atl.  (N.  H.)  434; 

Jersey  City  v.  Harrison,  62  id.  (N.  J.)  765;  65  id. 

507; 
Ice  Co.  V.  Webster,  79  N.  Y.  S.  385 ; 
Koenigsherg  v.  Blau,  127  id.  602; 
RanUn  v.  Mitchen,  53  S.  E.  (N.  C.)  854; 
Phela/n  v.  Neary,  117  N.  W.  (S.  D.)  142; 
McFarren  v.  Johnston,  6  Ont.  161; 
Hoener  v.  Merner,  7  id.  629 ; 
Carpenter  v.  Carpenter,  124  N.  W.  (Misc.)  488; 
Radzinski  v.  Ahlsivede,  185  111.  App.  513 ; 
Tucker  v.  Sheeram,  160  S.  W.   (Ky.)   176; 
Trust  Co.  V.  Granite  Co.,  79  S.  E.  (S.  C.)  985. 

But,  in  addition  to  this,  not  only  was  the  ''individual" 
intent  of  the  "majority"  referred  to  in  Paragraph  45 
'never  communicated  to  these  plaintiffs  in  error,  but 
it  is  also  true,  that  ''the  minds  of  the  parties  never 
met  as  to  the  terms  of  any  contract"  (Lord  v.  U.  S., 
217  U.  S.  340,  348).  When  and  where  did  their  minds 
meet  as  to  the  date  when  the  alleged  service  was  to 
begin?  When  or  where  was  there  any  meeting  of  minds 
as  to  the  duration  of  the  alleged  service?  What  para- 
graph of  this  agreed  statement  of  facts  informs  us  as 
to  any  meeting  of  minds  as  to  the  character  of  the 
work  to  be  performed?  "What  paragraph  discloses  any 
meeting  of  minds  as  to  the  amount  of  remuneration 
to  be  paid?  When  and  where  did  their  minds  meet  upon 
the  proposition  that  the  men  were  to  go  beyond  the 
limits  of  the  United  States  with  intent  to  enlist  at  all? 
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And  yet,  it  is  the  law  that  the  minds  of  the  parties  must 
meet  as  to  all  the  terms;  and  if  any  of  the  terms  are 
not  fixed  or  settled,  there  is  no  agreement. 


INTENT. 

A  conspiracy  to  violate  a  statute  involves  an  intent  to 
violate  that  statute;  and  unless  that  intent  existed  in  the 
minds  of  the  alleged  conspirators,  there  can  be  no  offense. 

(a)     General  Criminal  Intent: 

It  should  be  remembered,  we  venture  to  think,  that  a 
crime,  whether  of  the  grade  of  felony  or  of  misde- 
meanor, is  a  resultant — a  product;  that  it  springs  from 
the  union  of  two  elements ;  and  that  while  one  of  these 
elements  is  objective — the  act,  the  other  is  subjective — 
the  mental  condition  or  intent  of  the  actor.  Hence  arises 
the  well  know  maxim,  actus  non  facit  reum,  nisi  mens 
sit  rea,  which  is  a  fundamental  doctrine  in  the  criminal 
jurisprudence,  both  of  Great  Britain  and  the  United 
States,  and  which  is  supported  by,  and  applied  in,  such 
a  multitude  and  variety  of  adjudged  cases  that  it  would 
savor  of  pedantry  to  employ  time  and  space  in  com- 
menting upon  them.  The  obligation  which  the  law 
imposes  upon  an  accuser,  of  establishing  criminal  intent 
beyond  all  reasonable  doubt,  should  not,  we  think,  be 
laid  out  of  sight  in  appraising  the  agreed  facts  of  the 
present  cause;  like  the  presumption  of  innocence,  that 
obligation  operates  throughout  the  whole  case;  and,  as 
observed  by  Mr.  Justice  Field, 

"the   criminal  intent   essential  to   the   commission  of   a 
public  offense  must  exist  when  the  act  complained  of  is 
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done ;  it  cannot  be  imputed  to  a  party  from  a  subsequent 
independent  transaction." 

U.  S.  V.  FoKc,  95  U.  S.  670. 

The  Supreme  Court  having  declared  a  conspiracy  to 
be 

"a  combination  of  two  or  more  persons,  by  some  con- 
certed action,  to  accompUsh  some  criminal  or  unlawful 
purpose,  or  to  accomplish  some  purpose,  not  in  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means", 

Pettihone  v.  U.  8.,  148  U.  S.  203, 

it  would  seem  plainly  to  follow  that  in  order  to  estab- 
lish a  conspiracy  under  Section  37  of  the  Federal 
Penal  Code,  the  following  elements  must  be  established 
by  proof  so  convincing  as  to  overcome  the  presumption 
of  innocence  and  displace  all  reasonable  doubt,  viz: 

1.  An  object  to  be  accomplished,  which  object,  in  such 
a  case  as  that  at  bar,  must  be  the  commission  of  an 
offense  made  such  by  a  statute  of  the  United  States, 

2.  A  plan  or  scheme  embodying  means  to  accom- 
plish such  object. 

3.  An  agreement  between  two  or  more  persons  where- 
by they  become  definitely  committed  to  co-operate  for  the 
accomplishment  of  the  object  by  the  means  embodied  in 
the  scheme,  or  any  effectual  .means. 

4.  An  overt  act  by  one  or  more  of  the  conspirators 
to  effect  the  object  of  the  conspiracy. 

5.  A  criminal  intent  on  the  part  of  those  claimed 
to  be  engaged  in  the  conspiracy  alleged. 

6.  In  cases  similar  to  that  at  bar,  in  addition  to  the 
general    criminal    intent,    there    must    be,    among    the 
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alleged  conspirators,  the  specific  intent  to  commit 
against  the  United  States  the  specific  offense  alleged 
in  the  indictment. 

7.  No  intent  entertained  by  or  among  the  alleged 
conspirators  must  be  contingent  or  conditional;  such 
an  intent  will  not  support  a  judgment  of  conviction. 

Before  the  judgment  in  the  cause  at  bar  can  be  sup- 
ported, it  must,  therefore,  be  manifest  from  this  agreed 
statement  of  facts,  beyond  all  reasonable  doubt,  that 
there  existed  in  the  minds  of  the  defendants  below,  to 
employ  the  language  of  the  indictment,  a  ''wilful,  un- 
lawful, wicked,  corrupt  and  felonious"  purpose  to  vio- 
late the  law.  The  formation  of  a  common  design  by  two 
or  more  persons,  or  the  participation  in  a  common  plan 
by  two  or  more  persons,  is  never  of  itself  a  criminal 
conspiracy;  because  this  may  be,  and  often  is,  perfectly 
innocent.  Before  such  a  confederation  can  be  regarded 
as  criminal,  it  must  be  entered  into  with  a  corrupt  or 
criminal  intent;  and  this  requirement  is  recognized  in 
the  indictment  in  the  present  cause  which,  inter  alia, 
alleges  that  the  defendants  did  the  acts  charged,  "wick- 
edly, corruptly  and  feloniously".  This  material  element 
of  the  crime  of  conspiracy  can  never  be  decided  as  a 
matter  of  law,  but  must  always  be  decided  by  the  jury 
as  a  matter  of  fact;  and  in  cases  where  no  crimiaal 
intent  is  found  to  have  existed,  there  must  be  an  ac- 
quittal. And  as  already  pointed  out,  this  essential  ele- 
ment of  the  offense  charged  must  be  established,  beyond 
all  reasonable  doubt,  to  have  existed  at  the  time  alleged 
in  the  indictment,  because  no  subsequent  felonious  intent 
(if  any)   will  render  the  previous  act  or  acts   (if  any) 
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criminal ;  criminal  intent  ' '  cannot  be  imputed  to  a  party 
from  a  subsequent  independent  transaction "  (U.  S.  v. 
Fox,  95  U.  S.  670). 

This  ingredient  of  criminal  intent  must,  like  any  other 
ingredient  of  the  offense  alleged,  be  established  by  this 
agreed  statement  of  facts  beyond  all  reasonable  doubt 
before  this  judgment  can  be  sustained.  The  agreed 
statement  of  facts  must  explicitly  establish,  to  the  ex- 
clusion of  all  reasonable  doubt,  that  there  was,  at  the 
time  and  place  alleged,  a  *' wicked,  corrupt  and  feloni- 
ous" conspiracy  by  these  plaintiffs  in  error  to  hire  or 
retain  the  various  named  persons  to  go  without  the 
jurisdiction  of  the  United  States,  with  the  intent  on  the 
part  of  all  concerned  that  such  various  named  persons 
should  enlist  in  a  foreign  military  service  as  soldiers; 
that  is  to  say,  it  must  be  established,  that  these  plain- 
tiffs in  error  "wickedly,  corruptly  and  feloniously" 
conspired  to  hire  or  retain  the  various  named  persons 
to  go  beyond  the  United  States,  such  persons  having 
the  intent  to  enlist  in  a  foreign  military  service  on 
arrival  at  their  destination,  and  that  intent  being  known 
to  and  understood  by  the  plaintiffs  in  error,  and  that 
intent  being  shared  by  the  plaintiffs  in  error,  and  being 
a  portion  of  the  consideration  for  the  hiring  or  retaining 
before  the  hiring  or  retaining  (Hertz  case,  supra).  In 
other  words,  it  must  explicitly  appear  from  and  by  this 
agreed  statement  of  facts,  beyond  all  reasonable  doubt, 
that  these  plaintiffs  in  error,  "wilfully,  corruptly  and 
feloniously"  conspired  to  hire  or  retain  those  named 
persons  for  the  purpose  mentioned,  and  with  the  crim- 
inal intent  mentioned,  that  criminal  intent  being  common 
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to,  known  to,  understood  by  and  participated  in  by  both 
parties  to  tlie  hiring  or  retaining  (Hertz  and  Kazinski 
cases,  supra).  For  it  is  elementary  and  common  learn- 
ing in  this  department  of  the  law  that  a  statement  of 
facts  which  leaves  it  doubtful  or  uncertain  whether  an 
essential  ingredient  of  the  offense  alleged  is  or  is  not 
established  in  a  criminal  cause  beyond  all  reasonable 
doubt,  is  insufficient  for  any  purpose  in  the  criminal  law ; 
the  criminal  law  does  not  permit  the  conviction  of  an 
accused  person  save  and  except  upon  such  evidence  as 
removes  all  reasonable  doubt. 

And  it  should  be  added  that  intention  must  be  dis- 
tinguished from  expectation,  supposition,  belief  or  pre- 
sumption. Intention  is  the  purpose  or  design  with  which 
an  act  is  done;  but  expectation  is  not  intention.  An 
operating  surgeon  may  expect  that  his  patient  may 
probably  die  of  the  operation;  but  he  does  not  intend 
that  consequence;  on  the  contrary,  he  intends  the  recov- 
ery of  the  patient.  An  Englishman  may  assist  fellow 
countrymen  home  by  providing  sustenance  and  trans- 
portation for  them.  If  a  war  be  in  progress  in  which 
Great  Britain  is  concerned,  and  if  fit  men  are  needed 
both  for  military  purposes  and  for  the  various  branches 
of  the  national  service  of  all  kinds,  he  may  suppose, 
believe,  presume,  expect  and  hope  that  the  men  assisted 
home  will  enlist  as  soldiers;  but  that  mental  condition 
is  readily  distinguishable  from  criminal  intent  to  violate 
the  municipal  law  of  the  United  States;  all  that  the 
Englishman  intends  in  the  case  supposed  is  the  return 
of  his  fellow  countrymen  to  England,  where  they  are 
free   to   enlist  or  not  as  they  please,  where  they  are 
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free  to  enter  some  branch  of  the  National  service  or 
not,  as  they  please,  where  they  are  free  to  do  neither 
if  that  pleases  them.  Expectation  or  hope  that  a  con- 
sequence will  follow  is  an  attitude  of  mind  quite  distinct 
from  intention. 

Complaint  was  seasonably  made  as  to  the  failure  of 
the  court  below  to  instruct  the  jury  upon  this  subject- 
miatter  of  criminal  intent  (Trans.  161),  and  that  com- 
plaint is  renewed  here  (Assignments  of  Error  23,  24). 
But  in  view  of  the  nature  of  this  complaint,  we  do  not 
conceive  it  necessary  to  present  more  than  one  or 
two  authorities  in  support  of  it, — indeed,  the  principle 
appealed  to  by  us  would  seem  too  well  grounded  to 
require  any  support  whatever.  In  a  leading  New  Jersey 
case,  an  indictment  was  returned  against  the  members 
of  a  board  of  chosen  freeholders  for  combining  to  vote 
a  sum  of  money  out  of  the  county  funds  to  a  third  per- 
son, but  the  indictment  did  not  charge  that  the  confed- 
eration was  corrupt,  or  that  the  third  person,  to  the 
knowledge  of  the  defendants,  was  disentitled  to  the 
money.  In  holding  the  indictment  bad,  the  court  took 
the  position  that  to  constitute  a  combination  and  con- 
spiracy, it  must  be  corrupt;  and  then,  after  pointing 
out  that  Commonwealth  v.  Callaghan,  2  Va.  Cas.  460, 
** stands  alone",  proceeded  to  say: 

"That  case,  as  it  stands,  however,  is  analogfous  to  the 
present  case  in  that  the  first  deals  with  the  conduct 
of  members  of  a  body  to  whom  is  confided  the  appoint- 
ment of  public  officers,  and  this  case  deals  with  the  action 
of  members  who  have  in  charge  the  moneys  of  the  public. 
In  regard  to  the  latter  aspect  of  this  question,  while 
it  may  be  observed  that  the  vast  and  vague  field  now 
covered  by  the  law  of  criminal  conspiracy  needs  circum- 
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scribing  rather  than  expanding,  yet  a  case  is  conceivable 
where  a  combination  of  members  of  such  a  body  as  a 
board  of  chosen  freeholders,  the  object  of  which  is  to 
defraud  the  county  by  their  official  votes,  may  be  criminal. 
It  may  not  be  easy  to  exactly  define  by  a  general  formula 
what  elements  of  fact  are  essential  to  constitute  such  a 
combination  a  criminal  conspiracy;  but  it  may  be  safely 
said  that  the  motives  of  the  confederates  must  be  cor- 
rupt, or  no  criminality  can  attach  to  such  a  confedera- 
tion. This  remark  is  illustrated  by  the  case  of  People 
V.  Powell,  63  N.  Y.  88.  The  defendants  were  commis- 
sioners of  charities  of  the  county  of  Kings,  and  were 
indicted  for  conspiring  together  to  omit,  refuse  and 
neglect  to  advertise  for  supplies  as  required  by  statute. 
Upon  the  trial,  the  judge  charged  that,  without  regard 
to  the  defendants'  ignorance  of  the  existence  of  the 
statute,  the  agreement  to  violate  the  act,  followed  by 
conduct  in  furtherance  of  the  agreement  constituted  a 
conspiracy.  This  was  held  error;  the  court  remarking 
that  it  was  not  enough  that  the  act  which  was  the  object 
of  the  conspiracy  was  prohibited.  The  confederation 
must  be  corrupt.  The  actual  criminal  intention  belongs 
to  the  definition  of  conspiracy,  and  must  be  shown  to 
justify  a  conviction." 

Wood  V.  State,  47  N.   J.   Law  461;   1  Atl.   509, 

510,  511. 

And  so,  likewise,  in  a  well  known  and  frequently  cited 
New  York  case  (People  v.  Flack,  125  N.  Y.  136;  26  N.  E. 
267),  the  defendants  were  accused  of  conspiracy  to 
falsely  institute  and  maintain  an  action  to  recover  a 
judgment  of  divorce,  and  to  pervert  and  obstruct  the 
due  administration  of  the  laws  and  of  public  justice;  a 
conviction  resulted.  But  this  conviction  was  reversed 
by  the  Court  of  Appeals  in  an  opinion  which  we  venture 
to  believe,  fully  sustains  our  contention  as  to  the  neces- 
sity for  proof  of  the  criminal  intent  beyond  all  reason- 
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able  doubt.    In  this  opinion,  after  fully  stating  the  facts, 

the  learned  court  proceeds : 

"The  gist  of  the  crime  of  conspiracy  consists  in  a  cor- 
rupt agreement  between  two  or  more  individuals  to  do 
an  unlawful  act,  unlawful  either  as  a  means  or  as  an 
end.  2  Bish.  Crim.  Law,  Sees.  171  et  seq.  and  cases  cited. 
The  agreement  may  be  established  by  direct  proof  or 
by  inference,  as  a  deduction  from  conduct  which  discloses 
a  common  design  on  the  part  of  the  persons  charged 
to  act  together  for  the  accomplishment  of  the  unlawful 
purpose.  At  common  law  the  crime  of  conspiracy  was 
complete  when  a  corrupt  agreement  w^as  made,  although 
not  followed  by  any  overt  act,  and  no  step  had  been  taken 
in  furtherance  of  the  object  of  the  conspiracy.  The 
statute  of  New  York  has  modified  the  common  law  in 
this  respect,  by  requiring  that,  to  constitute  the  crime 
of  conspiracy,  there  must  be  both  an  agreement  and  an 
overt  act  to  effect  the  object  of  the  agreement,  except 
where  the  conspiracy  is  to  commit  certain  felonies  speci- 
fied. Pen.  Code,  Sec.  171.  The  formation  of  a  common 
design  by  two  or  more  persons  is  never  simpliciter  a 
criminal  conspiracy.  This  may  be  and  often  is  perfectly 
innocent.  The  criminal  quality  resides  in  the  intention 
of  the  parties  to  the  agreement,  construed  in  connection 
with  the  purpose  contemplated.  The  mere  fact  that  the 
conspiracy  has  for  its  object  the  doing  of  an  act  which 
may  be  unlawf^^l,  followed  by  the  doing  of  such  act, 
does  not  constitute  the  crime  of  conspiracy,  unless  the 
jury  find  that  the  parties  were  actuated  by  a  criminal 
intent.  In  many  cases  this  inference  would  be  irresistible ; 
in  others  the  jury  might  find  that,  although  the  object 
of  the  agreement  and  the  overt  act  were  unlawful,  never- 
theless the  parties  charged  acted  under  a  misconception 
or  in  ignorance,  without  any  actual  criminal  motive.  If 
that  conclusion  should  be  reached  by  the  jury,  then, 
whatever  other  criminal  penalties  the  parties  might  have 
incurred,  the  crime  of  conspiracy  would  not  have  been 
established,  and  the  defendants  would  be  entitled  to  an 
acquittal.  The  actual  criminal  or  wrongful  purpose  must 
accompany    the    agreement,    and,    if   that    is    absent,    the 
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crime  of  conspiracy  has  not  been  committed"   (26  N.  E. 
269,  270). 

And  then,  after  referring  to  several  New  York  cases, 
the  court  added: 

"The  presumption  that  a  person  intends  the  ordinary 
consequences  of  his  acts  is,  as  apphed  to  criminal  cases, 
a  rule  to  aid  the  jury  in  reaching  a  conclusion  upon  a 
question  of  fact,  and  is  not  a  presumption  of  law,  and 
on  the  trial  of  an  indictment  the  intent  is  traversable, 
and  the  defendant  may  testify  as  to  his  intent"  (page 
270). 

And  as  to  this  last  remark,  see  also,  Wallace  v.  U.  8., 
162  U.  S.  466,  477-8. 

It  will  be  remembered  that,  in  his  charge  to  the  jury, 
in  the  cause  at  bar,  the  learned  judge  made  no  reference 
to  the  question  of  criminal  intent  as  an  element  of  the 
crime  of  conspiracy.  It  would  seem  that  the  learned 
judge  was  of  opinion  that  the  law  presumed  a  criminal 
intent  if  the  acts  done  were  unlawful ;  in  all  events  crim- 
inal intent  as  an  ingredient  in  the  offense  charged  was 
ignored  by  the  learned  judge  in  his  charge,  and  wholly 
disregarded;  and  concerning  this  action,  complaint  was 
made  below  and  is  repeated  here  (Trans.  161,  Assign- 
ments of  Error  23,  24).  But  when  a  similar  situation 
was  presented  to  the  Court  of  Appeals  of  New  York  in 
the  case  above  referred  to,  that  learned  court  disposed 
of  the  situation  thus: 

"The  learned  judge,  in  his  main  charge,  made  no 
reference  to  the  question  of  criminal  intent  as  an  element 
of  the  crime  of  conspiracy.  It  would  seem  that  he  was 
of  opinion  that  the  law  presumed  a  criminal  intent  if 
the  acts  done  were  unlawful.  We  think  valid  exceptions 
were    also    taken    to    the    instructions    upon    this    subject 
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and  to  rulings  made  subsequent  to  the  main  charge.  The 
record  shows  that  one  of  the  counsel  for  the  defendants, 
after  the  main  charge  had  been  concluded,  said  to  the 
court:  'You  do  not  mention  the  presumption  of  inno- 
cence.' The  court  after  instructing  the  jury  upon  the 
point  to  which  its  attention  had  been  called,  then  said: 
'I  ought  to  say,  not  as  a  supplement  to  the  proposition, 
but  as  an  independent  proposition,  that  ignorance  on 
the  part  of  the  defendants,  or  any  of  them,  of  the  mean- 
ing of  this  statute  (Conspiracy  Statute),  cannot  be  a 
shield  to  them  if  you  believe  they  have  committed  the 
acts.  If  you  believe  beyond  a  doubt  that  they  have  com- 
mitted the  acts  which  constitute  the  offense,  as  I  have 
defined  it  to  you,  then  they  are  guilty.'  On  exception 
being  taken  to  this  instruction,  the  court  said :  ''  I  refer 
to  that  because  you  will  recollect  that  each  of  these  de- 
fendants when  put  upon  the  stand,  M^ere  asked  if  they 
had  conspired,  if  they  had  perverted  the  law  or  perverted 
the  administration  of  justice,  and  William  I.  Flack  at 
one  time  said  he  did  not  know  what  that  meant.  Of 
course,  gentlemen,  this  is  of  no  consequence.  The  ques- 
tion is  whether  they  have  done  the  acts  which  bring  the  case 
within  the  language  of  the  statute,  the  perversion  of  jus- 
tice or  of  the  due  administration  of  the  law.'  The  court, 
in  these  instructions,  disregarded  the  fundamental  rule 
that  a  criminal  intention  must  accompany  the  act  in 
order  to  constitute  crime,  and  that  the  act,  while  it 
may  be  the  basis  for  the  inference  of  a  criminal  inten- 
tion by  the  jury,  and  is  frequently  irrefragible  evidence 
of  such  intent,  if  unaccompanied  by  such  criminal  intent, 
is  not  a  crime." 

People  V.  Flack,  125  N.  Y.  324;  26  N.  E.  267. 

And  see  this  New  York  ease  cited  as  authority  in: 
Pereles  v.  Weil,  157  Fed.  419,  422.  And  it  may  be  added, 
in  further  illustration  of  this  subject-matter,  that  a 
charge  in  a  criminal  case,  in  which  intent  was  an  essen- 
tial element  of  the  offense  alleged,  that  such  intent  may 
be  presumed  from  the  doing  of  the  wrongful  or  illegal 
act,  and  that  such  presumption  cast  the  burden  on  the 
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defendant  to  overcome  it  by  evidence  sufficiently  strong 
to  satisfy  the  jury  beyond  a  reasonable  doubt  that  there 
was  no  such  guilty  intent,  is  erroneous,  and  constitutes 
reversible  error. 

German  v.  U.  S.,  120  Fed.  666; 
McKnigU  v.  U.  S,,  115  id.  972. 

And  since  an  agreed  statement  of  facts  is  assimilated 
to  a  special  verdict,  it  may  not  be  improper  to  direct 
attention  to  U.  S.  v.  Buzzo,  85  U.  S.  (18  Wall.)  125, 
where  the  Supreme  Court  held  that  where  the  intent  is 
the  essence  of  the  crime,  and  is  not  found,  no  judgment 
can  be  entered  on  the  special  verdict;  and  in  that  con- 
nection, it  was  observed  by  Mr.  Justice  Bradley  that 

"An  imperfect  verdict,  or  one  on  which  no  judgment 
can  be  rendered,  must  be  set  aside,  and  a  venire  de  novo 
awarded. ' ' 

(b)     Specific  Intent: 

In  the  next  place,  it  is  proper  to  suggest  that  a  dis- 
tinction obtains  between  the  general  criminal  intent  to 
which  we  have  referred,  and  the  specific  intent  so  fre- 
quently referred  to  in  the  authorities.  The  law  regards 
some  acts  in  themselves  as  crimes,  without  reference 
to  the  purpose  which  they  were  intended  to  accomplish; 
but  other  acts  become  criminal  only  when  performed 
with  some  particular  purpose  or  design.  In  the  latter 
class  of  cases,  this  design  enters  into  tlie  nature  of  the 
act  itself,  and  is  called  the  specific  intent;  and  this 
specific  intent  is  not  to  be  confounded  with  the  general 
intent.  Where  a  specific  intent  enters  into  the  crime 
charged,  it  cannot  be  inferred  from  acts  alone  which, 
without   such   specific   intent,   would   not   constitute   the 
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crime  charged  (Simpson  v.  State,  59  Ala.  1;  Patterson 
V.  State,  85  Ga.  131;  Roberts  v.  People,  19  Mich.  401; 
Maker  v.  People,  10  id.  212),  Unless  the  specific  intent 
is  proved  beyond  all  reasonable  donbt,  the  offense  ib  not 
made  ont  (State  v.  King,  86  N.  C.  603 ;  Doolittle  v.  State, 
93  Ind.  272;  Dunaivay  v.  People,  110  111.  333;  Crosby  v. 
People,  137  111.  325;  State  v.  Doyle,  107  Mo.  36;  Shin7t 
V.  State,  68  Ind.  423) ;  and  where  a  specific  intent  is  laid 
in  the  indictment,  but  the  proof  exhibits  another,  the 
variance  is  fatal  (Robinson  v.  State,  53  Md.  151;  36 
A.  K.  399;  People  v.  Manahan,  70  N.  Y.  S.  108,  holding 
that  the  lower  court  erred  on  the  trial  of  the  indictment 
for  conspiracy,  in  refusing  to  allow  the  defendant  to 
introduce  evidence  of  his  motive  or  purpose  in  doing 
an  act  claimed  by  the  prosecution  to  show  the  purpose 
of  the  conspirator).  The  specific  intent,  as  part  of  the 
alleged  criminal  act,  must  be  both  alleged  and  proved 
to  the  same  degree  of  moral  certainty  and  beyond  all 
reasonable  doubt,  and  in  the  same  manner,  as  any  other 
portion  of  the  offense  alleged;  it  must  be  found  as  an 
independent  element  in  the  case;  concerning  it,  no  pre- 
sumption whatever  can  be  indulged;  and,  as  observed 
by  the  Supreme  Court  of  California, 

"When  a  specific  intent  is  an  element  of  the  offense, 
no  presumption  of  law  can  ever  arise  that  will  decide 
this  question  of  intent." 

People  V.  Landman,  103  Cal.  577,  580;  followed, 
People  V.  Johnson,  106  id.  289,  295. 

In  the  former  of  these  cases,  the  court  declared  that 
no  burden  should  ever  be  cast  upon  a  defendant  of 
introducing  evidence  to  disprove  a  state  of  facts  created 
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by  a  presumption  of  law;  and  in  the  latter,  the  Supreme 
Court  speaking  of  the  trial  court,  observed  that 

"the  question  of  the  intent  with  which  the  assault  was 
made,  being  the  material  element  in  the  ease,  the  court 
had  no  right  to  put  a  state  of  facts  to  the  jury  which 
would  bar  them  from  finding  the  intent  to  be  other 
than  that  charged  by  the  information." 

Why,  then,  did  not  the  learned  judge  of  the  court 
below  direct  the  attention  of  the  jury  to  those  aspects  of 
the  case  which  are  concerned  with  criminal  intent  and 
specific  intent!  No  direction  of  the  learned  judge  to 
the  jury  would,  we  think,  be  right  which  ignored  these 
essential  ingredients  of  the  offense  charged;  because  if 
these  plaintiffs  in  error  did  the  acts  and  things  stated 
in  the  agreed  statement  of  facts,  not  with  the  intention 
of  violating  either  Section  37  or  Section  10'  of  the  Fed- 
eral Penal  Code,  but  because,  as  learned  judges  and  the 
Supreme  Court  itself  have  frequently  declared,  it  is  not 
a  criminal  act  to  leave  the  United  States  to  enlist  in 
foreign  military  service,  nor  is  it  a  criminal  offense  to 
transport  persons  leaving  the  United  States  to  enlist  in 
a  foreign  military  service,  they  conceived  it  to  be  no 
crime  to  assist  their  fellow  countrymen  to  do  what  they 
had  a  perfect  right  to  do,  namely,  to  go  back  to  Great 
Britain,  then  neither  the  general  criminal  intent,  nor 
the  specific  intent,  essential  under  this  indictment,  would 
have  been  proved.  But  the  intention  of  the  jury  was 
never  directed  to  this  aspect  of  the  case,  and  we  urge 
the  failure  to  do  so  as  a  reversible  error.  We  respect- 
fully contend  that  the  jury  should  have  been  told  to  con- 
sider, not  merely  the  bare  acts  of  the  defendants,  but 
also  the  intention  and  purpose  of  the  defendants  in  do- 
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ing  those  acts,  for  it  cannot  be  doubted  that  such  inten- 
tion and  purpose,  under  the  general  doctrines  of  federal 
criminal  jurisprudence,  and  under  the  allegations  of  this 
indictment,  were  ingredients  of  the  offense  alleged,  and 
were  therefore  highly  material  to  the  issue  of  guilt  or 
innocence  which  was  before  the  court  and  jury  below. 
Unless  the  intention  and  pui'pose  of  the  plaintiifs  in 
error  in  doing  whatever  is  recited  in  the  agreed  state- 
ment of  facts,  were  evil ;  unless  they  were  animated  by 
the  criminal  intent  to  violate  Section  37  by  conspiracy 
with  the  specific  intent  to  violate  Section  10;  and  unless 
they  did  the  recited  acts  with  that  object,  the  verdict 
below  was  wrong,  and  the  ensuing  judgment  should  be 
reversed. 

Rex  V.  Aiders,  infra. 

But  these  plaintiffs  in  error,  by  their  plea  of  not 
guilty,  have  denied  and  repudiated  any  intent  to  violate 
either  Section  37  or  Section  10.  From  the  agreed  state- 
ment of  facts,  we  think  it  apparent  that  their  purpose 
was  to  assist  on  his  way  home,  as  far  as  New  York  City, 
any  fit  man  who  wished  voluntarily  to  return;  they 
exacted  no  agreement  to  enlist  as  a  condition  precedent 
to  the  giving  of  this  assistance;  they  hired  or  retained 
no  man  to  go  abroad  with  intent  to  enlist;  they  obeyed 
consular  instructions  which  prevented  any  such  thing, 
and  they  were  entitled  to  have  the  jury  correctly  di- 
rected upon  this  i)hase  of  the  case  as  well  as  upon  others. 
Nowhere  throughout  this  agreed  statement  of  facts  is 
it  anywhere  recited  as  one  of  the  agreed  facts  in  this 
case,  that  tlie  intention  of  these  plaintiffs  in  error, 
whether  general  or  specific,  was  the  criminal  intent  to 
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iolate  Sections  37  and  10,  or,  to  use  the  language  of 
e  indictment,  was   ''wicked,   corrupt  and   felonious'*. 
ot    only   does    this   fact   nowhere   appear   among   the 
acts  agreed  upon  in  this  criminal  case  which  was  pre- 
sented solely  upon  a  written  statement  of  "the  facts  in 
he  cause",  but  many  facts  do  appear  in  that  written 
tatement   which   exhibit   the   absence    of   any   criminal 
ntent,  whether  general  or  specific,  and  which  emphasize 
the  necessity  for  a  proper  direction  to  the  jury  upon 
;hat    subject-matter. 

Is  there  any  legal  reason  why  the  good  character  of 
these  plaintiffs  in  error  should  not  have  been  consid- 
ered, not  only  in  aid  of  the  presumption  of  innocence, 
not  only  to  fortify  the  improbability  that  they  would 
commit  the  crime  charged,  but  also  in  support  of  their 
claim  of  the  absence  of  any  form  of  criminal  intent,  and 
to  repel  any  imputation  to  them  of  such  intent?  Nor 
will  it  do  to  say  that  the  agreed  statement  of  facts 
exhibits  no  affirmative  evidence  of  good  character; 
because  the  rule  is  that  in  a  criminal  trial  in  a  federal 
court,  the  accused  need  not  call  witnesses  as  to  his  gen- 
eral good  character,  and,  where  no  testimony  on  that 
subject  has  been  offered,  he  will  be  taken  to  be  of  good 
character  until  the  contrary  shall  have  been  shown 
beyond  all  reasonable  doubt  (U.  S.  v.  Guthrie,  171  Fed. 
528;  Mullen  v.  U.  S.,  106  id.  892). 

In  the  next  place,  the  agreed  statement  of  facts  makes 
it  clear  in  paragraph  2  that  the  King  was  desirous  of 
the  return  to  Great  Britain  of  British  subjects  for  a 
double  process,  namely,  for  employment  in  the  army 
and    navy,    and    also    for    employment    in    the    various 
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branches  of  the  national  service  of  all  kinds.  No  claim 
can  be  seriously  made  that  sending  fi£  men  home  for 
employment  in  any  one  of  the  various  branches  of  the 
national  service  of  all  kinds,  is  offensive  to  any  section 
of  the  Federal  Penal  Code.  No  more  comprehensive 
terms  could  have  been  employed  to  include  every  con- 
ceivable kind  of  labor  or  avocation,  whether  of  the  hand 
or  brain ;  and  as  if  to  emphasize  and  make  more  explicit 
the  intention  that  the  words  "national  service"  should 
not  be  taken  in  any  restricted  sense,  they  are  followed 
by  the  significant  words  "of  all  kinds".  In  other  words, 
every  kind  of  industry  and  every  employment,  whether 
manual  or  intellectual,  in  the  service  of  the  nation,  is 
embraced  within  the  language  used.  And  it  may  be 
added  that  since  reference  had  already  been  made  in 
paragraph  2  to  employment  in  the  army  and  navy,  it 
must  be  obvious  that  other  employments,  distinct  from 
employment  in  the  army  and  navy,  are  contemplated  by 
employment  "in  the  various  branches  of  the  national 
service  of  all  kinds".  The  language  used  plainly  dis- 
criminates, we  think,  between  the  two  forms  of  activity 
— between  military  service  and  other  forms  of  service; 
and  if  military  service  were  intended  to  be  included 
within  the  phrase  "the  various  branches  of  the  national 
service  of  all  kinds",  there  would  have  been  no  occasion 
whatever  for  the  wholly  unnecessary  and  tautological 
expression  "employment  in  the  army  and  navy". 

There  was,  then,  a  need  for  fit  men  in  "the  various 
branches  of  the  national  service  of  all  kinds";  and  the 
defendants  below  were,  and  they  are  now,  entitled  to 
appeal  to  that  very  need  in  order  to  strengthen  their 
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claim  that,  in  aiding  British  subjects  to  return  home, 
their  intent  was  not  to  violate  either  Section  37  or 
Section  10, — was  not  an  intent  to  hire  or  retain  any 
man  to  return  home  for  army  and  navy  pur^ooses  as 
distinguished  from  national  service  purposes.  While 
they  "supposed,  believed  and  presumed"  that  the  men 
would  enlist  (paragraph  45)  yet  no  word  passed  between 
them  and  the  men  upon  that  subject  (paragraphs  45,  55) ; 
and  they  knew,  as  every  intelligent  person  must  be  taken 
to  know,  that  in  times  of  war  the  usual  peace  methods 
of  transacting  government  business, — the  ordinary  red 
tape  regulations,  must  be  in  great  part  suspended;  they 
knew  that  what  the  nations  want  when  at  war  is  arma- 
ment, equipment,  vehicles,  stores  of  all  kinds,  guns, 
shells,  explosives,  chemicals,  fuses  and  similar  supplies; 
they  do  not  want  the  red  tape  that  so  often  strangles 
and  that  always  takes  so  long  to  unwind;  and  they  can- 
not get  these  vital  supplies  without  the  prompt,  ready, 
willing  and  efficient  co-operation  of  the  workers  at 
home,  as  distinguished  from  the  fighters  in  the  trenches. 
Taking  this  agreed  statement  of  facts  as  a  whole,  we 
think  it  must  be  obvious  that  the  conduct  of  Messrs. 
Blair  and  Addis  is  entirely  as  consistent  with  the  send- 
ing home  to  England  of  men  who  were  not  cripples,  for 
employment  in  the  various  branches  of  the  national 
service  of  all  kinds,  as  it  is  with  any  other  hypothesis, 
— in  which  latter  event,  no  offense  whatever  would  be 
disclosed  and  the  jury  should  have  been  instructed  to 
acquit.  The  fact  is,  and  it  is  common  knowledge,  that 
in  modern  warfare  success  depends  upon  and  demands, 
not  only  patient  preparation,  but  also  efficient  organi- 
zation and  superior  equipment  and  armament.     There 
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must  be  an  intelligent  division  of  labor;  and  men  must 
be  so  classified  and  distributed  that  the  nation  may  reap 
the  most  advantageous  results.  This  is  not  a  mere  mili- 
tary problem;  the  industrial  aspect  of  the  matter  is 
quite  as  vividly  important  as  the  army  with  the  colors; 
and  there  never  was  a  war  in  which  men  were  not  in 
the  trenches  who  should  have  been  in  the  factories,  and 
in  which  men  were  not  in  the  factories  who  should  have 
been  in  the  trenches^there  never  was  a  war  in  which 
labor  in  the  various  departments  of  national  service  was 
not  fully  as  necessary  to  national  success  as  the  bravery 
of  the  troops  in  the  field.  That  the  troops  in  the  field, 
and  the  re-enforcements  sent  out  to  them,  must  be  thor- 
oughly equipped  and  found  with  ammunition,  vehicles 
and  stores  of  all  kinds,  is  a  self-evident  j^roposition ; 
and  consequently  men  are  needed,  not  only  to  serve  in 
the  ranks,  but  also  to  supply,  and  to  continue  to  supply, 
the  necessary  arms,  ammunition,  equipment,  vehicles  and 
stores — necessaries  without  which  the  troops  in  the  field 
could  not  fight. 

AVhen  a  nation  is  at  war,  it  needs  all  the  machinery 
that  is  capable  of  being  used  for  turning  out  muni- 
tions, equipment  and  stores,  all  the  skill  that  is  avail- 
able for  that  purpose,  all  the  industry,  labor,  strength, 
power  and  resource  of  its  citizens;  able-bodied  and  fit 
men  are  needed  to  meet  the  strain;  the  armament  firms, 
the  factories  for  war  material,  and  the  ancillary  trades, 
must  undertake  orders  of  vast  magnitude;  the  men  in 
the  workshops  must  work  overtime  and  in  night  shifts; 
the  troops  must  be  equipped  and  supplied;  and  it  is  a 
postulate  that  the  output  of  arms,  ammunition,  equip- 
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ment,   vehicles   and   stores   has   a  veiy  vital   and   com- 
manding influence  upon  the  operations  in  the  field. 

This  great  but  necessary  output  can  only  be  obtained 
by  a  careful  and  deliberate  organization  for  developing 
the  resources  of  the  country  so  as  to  enable  each  able- 
bodied  and  experienced  man  to  utilize  in  the  best  manner 
possible  all  his  ability  and  energy.  In  maintaining  the 
soldiers  in  the  field  or  the  sailors  upon  the  sea,  with 
those  necessaries  without  which  they  cannot  fight,  the 
men  working  at  home  perform  a  very  necessary,  im- 
portant and  patriotic  task;  because,  if  they  did  not 
pull  with  the  nation,  the  machine  of  war  would  become 
clogged  and  demoralized,  and  defeat  would  ensue. 

The  immensity  of  the  issues  at  state,  the  serious 
hamper  by  failure  to  obtain  sufficient  labor,  the  equally 
serious  effects  of  delay,  the  abiding  seriousness  of  the 
consequences  of  disaster, — all  these  considerations,  and 
others  that  the  mind  will  suggest,  concur  to  subordinate 
all  activities  to  the  great  national  purpose,  and  to  evoke 
the  strength  which  arises  from  concentration  upon  such 
purpose.  All  rules  which,  in  times  of  peace,  needlessly 
or  artificially  limit  production,  become  suspended  in 
times  of  war;  and  all  ordinary  customs  and  habits 
remain  in  abeyance  while  the  whole  strength  of  the 
nation,  exerted  through  different  and  varied  channels 
of  national  service,  is  directed  toward  the  successful 
termination  of  the  war.  And  to  all  this,  these  plaintiffs 
in  error  have  a  right  to  direct  attention  as  adding  proba- 
bility and  strength  to  their  claim  that  they  were  as 
innocent  of  the  intent  as  of  the  act. 
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Moreover,  there  is  nowhere  stated  in  any  paragraph 
of  the  agreed  statement  of  facts  any  fact  of  secrecy, 
or  mysteriousness,  or  deception  of  any  sort,  or  any 
methodical  effort  to  collect  soldiers  or  sailors,  or  any 
inducement  or  solicitation,  or  pretense  of  solicitation  or 
inducement,  of  any  men  or  man  to  be  hired  or  retained 
for  any  foreign  enlistment :  nor  does  it  appear  that  these 
plaintiffs  in  error  violated  any  other  provision  of  law; 
and  even  if  it  were  true,  which  it  is  not,  that  they  had 
used  secrecy,  mysteriousness  or  deception,  or  had  vio- 
lated some  other  provision  of  law,  still  that  would  not 
bring  them  within  the  statute  involved  here  if  they  were 
not  otherwise  within  it,— "the  case  alleged  must,  of 
course,  be  proved ;  otherwise  the  defendants  are  entitled  to 
a  verdict  of  not  guilty"  (per  Ross,  J.,  in  U.  S.  v.  Turnhull, 
48  Fed.  99,  108;  and  see  also  U.  S.  v.  Yhanez,  53  Fed. 
536;  V.  S.  V.  Hart,  74  id.  724;  U.  S.  O'Brien,  75  id.  900; 
U.  S.  V.  Nunez,  82  id.  599.)  And  in  addition  to  this,  the 
agreed  statement  of  facts  does  not  disclose  one  single 
solitary  instance  in  which  any  hiring  or  retaining  of 
any  men  here  to  go  abroad  for  this  foreign  enlistment, 
was  ever  entered  into;  and  more  than  this,  while  the 
mental  attitude  of  the  defendants  upon  this  matter  of 
foreign  enlistment  was  purely  subjunctive,  doubtful  and 
uncertain,  while  it  was  the  ''individual"  intent  of  a 
''majority"  of  the  men  who  enlist,  while  the  fact  of  the 
communication  of  this  individual  intent  by  this  majority 
of  the  defendants  is  nowhere  agreed  to,  it  also  appears 
from  the  agreed  statement  of  facts  that  no  word  on  the 
subject  of  foreign  enlistment  ever  passed  among  the 
persons  concerned.    The  fact  is  that,  had  the  defendants 
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entertained  the  criminal  intent,  whether  general  or  spe- 
cific, which  is  an  ingredient  of  the  offense  charged,  there 
would  have  been  no  difficulty  in  stating  that  fact:  there 
was  no  difficulty  in  stating  the  ''individual"  (though 
uncommunicated)  intent  of  the  "majority"  referred  to 
in  paragraph  45:  but  nowhere  throughout  this  agreed 
statement  of  facts  is  this  fact  stated  of  or  concerning 
these  plaintiffs  in  error — the  agreed  statement  of  facts 
nowhere  pretends  to  make  any  statement  whatever  as 
to  the  intent  of  the  accused  persons.  All  of  these  facts 
may  well  be  appealed  to  by  these  plaintiffs  in  error  in 
support  of  their  contention  that  the  accuser  has  wholly 
failed  to  establish  beyond  all  reasonable  doubt  that  they 
were  actuated  by  that  criminal  intent  which  is  an  essen- 
tial part  of  the  offense  charged.  Openness  of  conduct 
has  always  been  regarded  as  inconsistent  with  evil  intent 
and  the  convincing  fact  that  the  plaintiffs  in  error  neither 
hired  nor  retained,  nor  attempted  to  hire  or  retain  any 
man  whatever  to  go  abroad  for  foreign  enlistment,  ef- 
fectually negatives  the  claim  that  it  was  their  purpose  to 
do  that  thing, — especialy  since  no  improper  intent  of  the 
defendants  is  agreed  to  in  the  statement  of  facts,  and 
especially  since  the  defendants  had  ample  time  and 
opportunity  so  to  hire  and  retain  men  if  such  had  been 
their  intention.  Even  the  learned  judge  of  the  court 
below  concedes  that  "it  may  be  true  that  they  believed 
they  were  acting  within  the  law",  but  if  they  believed 
that  they  were  acting  within  the  law,  then  they  did  not 
believe  that  they  were  violating  the  law:  where,  then, 
is  the  criminal  intent,  general  or  specific? 
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The  importance  of  criminal  intent,  as,  an  ingredient  to 
be  established  by  the  accuser  to  the   exclusion   of   all 
reasonable  doubt  may  be  illustrated  by  the  recent  deci- 
sion in  a  cause  growing  out  of  the  same  war  referred 
to  in  paragraph  1  of  the  agreed  statement  of  facts  in 
the  cause  at  bar.    The  case  was  that  of  Nicholas  Ahlers. 
He  was  tried  in  December,  1914,  at  the  Durham  Assizes 
for  high  treason.     He  had  been  the  German  consul  at 
Sunderland,   England.     He   was   a   naturalized   British 
subject.     The  jury  unanimously  decided  that  although 
himself  a  naturalized  British  subject,  yet  he  incited  and 
assisted  a  number  of  German  reservists  to  join  the  Ger- 
man forces,  knowing  that  war  had  broken  out  between 
Great  Britain  and  Germany.    The  fact  of  the  incitement 
and  assistance  was  hardly  disputed.     The  whole   case 
turned  on  the  question  of  knowledge  of  the  war.     Most, 
if  not  all,  of  the  specific  instances  of  assisting  the  enemy, 
given  in  evidence  at  the  trial,  occurred  on  August  5th; 
and  the  plea   of  the  defense  was   that   at  the  time  in 
question  Ahlers  was  ignorant  of  the  declaration  of  war 
between  the  two  countries.     The  conviction   of  Ahlers 
was   annulled  by  the  Court  of   Criminal  Appeal;  and, 
from  the  report  of  the  case  in  the  Official  Reports  of 
that  court,  it  appears  that  the  indictment  alleged  the 
existence  of  a  state  of  war  between  the  German  Emperor 
and  his  subjects  and  the   King  and   his   subjects,  and 
alleged  that  the  appellant,  Ahlers,  being  a   subject  of 
the  King,  and  well  knowing  the  pendency  of  this  state 
of  open  and  public  war,  and  contriving  and  intending 
to  aid  and  assist  the  enemies  of  the  King  during  the 
war,  maliciously  and  traitorously  adhered  to  and  aided 
and  comforted  the  King's  enemies.    The  overt  act  alleged 
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in  the  first  count  of  the  indictment  was  the  endeavor  to 
procure  one  Martin,  a  German  subject,  to  leave  England 
and  go  to  Germany  and  there  enter  the  military  service 
of  the  German  Emperor.  In  various  other  counts  of 
the  indictment,  similar  overt  acts  were  alleged  with 
regard  to  a  number  of  German  subjects,  named  and 
unnamed:  and  these  overt  acts  included  not  only  the 
publication  of  a  document  in  German,  issued  by  the  Im- 
perial German  Consulate  on  August  5,  1914,  requesting 
all  men  able  to  bear  arms,  between  17  and  45,  to  report 
at  once  to  the  Consulate  with  their  military  papers  or 
other  credentials,  but  also  the  payment  of  money  to  one 
Biemann,  a  German  subject. 

By  birth  the  appellant  was  a  German  subject  who  had 
lived  in  England  for  about  30  years,  and  who  in  1905, 
became  a  naturalized  British  subject.  From  1905  to  and 
including  August,  1914,  he  was  the  German  consul  at 
Sunderland.  On  August  1,  1914,  Germany  declared  war 
against  Russia,  and  on  August  3rd  against  France.  A 
supplement  to  the  London  Gazette  of  August  4th  was 
published  on  August  5th  containing  an  announcement 
dated  August  4th,  issued  by  the  Foreign  Office,  that  a 
state  of  war  existed  between  Great  Britain  and  Germany 
as  from  11  P.  M.  on  August  4th. 

The  evidence  for  the  prosecution  showed  that  for  a 
few  days  before  August  5th,  and  on  that  day,  the  appel- 
lant had  been  engaged  in  obtaining  the  names  of  German 
subjects  resident  in  the  County  of  Durham,  who  were 
of  an  age  liable  to  military  service,  including  those 
named  in  the  indictment,  and  assisting  them  to  return 
to  Germany  by  providing  them  with  money  and  railway 
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and  steamboat  tickets,  and  supplying  them  with  infor- 
mation as  to  the  routes  by  which  they  could  travel. 

And  at  the  close  of  the  case  for  the  prosecution  in  the 
lower  court,  counsel  for  the  appellant  submitted  that 
there  was  no  evidence  that  the  appellant  knew  that  Great 
Britain  was  at  war  with  Germany  on  August  5th:  and 
also  that  it  was  not  unlawful  for  the  men  in  question 
to  leave  England  on  August  5th,  and  that  consequently 
the  appellant  was  not  guilty  of  any  offense  in  helping 
them  to  do  so.  The  learned  judge  of  the  court  below 
held  that  there  was  evidence  that  the  appellant  did  know 
on  August  5th  of  the  declaration  of  war;  and  he  also 
ruled  against  the  second  contention.  Thereupon  the 
appellant  gave  evidence,  stating  that  when  he  did  the 
acts  alleged  on  August  5th  he  did  not  know  that  war 
had  been  declared  between  Great  Britain  and  Germany; 
and  further  stated  that  he  was  under  the  impression 
that  after  a  declaration  of  war  between  two  countries 
the  subjects  of  one  of  the  countries  living  in  the  other 
country  were  allowed  a  reasonable  margin  of  time  in 
which  to  return  to  their  own  country.  The  learned  judge 
of  the  court  below  told  the  jury  that  if  they  found  that 
the  appellant  had  assisted  the  King's  enemies  at  a  time 
when  he  knew  that  war  had  been  declared  between  Great 
Britain  and  Germany,  it  was  their  duty  to  find  him 
guilty;  and  that,  in  that  case,  it  was  no  defense  for  the 
appellant  to  say  that  he  thought  he  was  entitled  to  do 
what  he  had  done  even  after  the  declaration  of  war.  The 
jury  returned  a  verdict  of  guilty,  and  the  appellant  was 
sentenced  to  death:  but  the  learned  judge  gave  a  certifi- 
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cate  that  it  was  a  fit  case  for  appeal  on  both  law  and 
fact. 

The  grounds  upon  which  the  appellant  placed  his 
appeal  were,  in  substance,  as  follows :  that  there  was  no 
evidence  in  fact,  nor  any  sufficient  evidence  upon  which 
the  jury  were  entitled  to  infer  knowledge  of  the  existing 
state  of  war  on  the  part  of  the  appellant  before  the 
afternoon  of  August  5th:  that  at  the  time,  the  appellant 
was  not  aware  that  the  acts  he  was  doing  were  unlawful, 
and  that  he  did  in  fact  believe  them  to  be  permissible 
because  he  was  entitled  to  continue  doing  acts  which  he 
might  lawfully  do  until  he  was  made  aware  of  an  official 
declaration  of  war,  and  because  in  accordance  with 
International  Law  alien  enemies  were  entitled  to  a  cer- 
tain period  of  grace  within  which  they  might  lawfully 
leave  England  and  return  to  their  own  country:  and 
that  in  any  case,  whether  the  two  preceding  submissions 
were  or  were  not  well  founded,  still  he  honestly  believed 
them  to  be  correct,  and  in  doing  the  acts  alleged  against 
him  he  did  them  in  the  honest  belief  that  they  were 
lawful,  and  did  not  do  them  traitorously, — fairly  con- 
sidered, the  evidence  showed  clearly,  he  claimed,  that  he 
acted  openly,  innocently  and  without  any  traitorous 
intent. 

On  appeal,  passing  by  other  arguments  made  on  behalf 

of  the  appellant,  it  was  urged  that  it  was  not  lawful 

for  German  subjects  who  were  in  England  to  return 

to  Germany  on  August  5th,  and  that  the  appellant  in 

assisting  these  men  to  depart  was,  therefore,  not  guilty 

of  high  treason ;  and  counsel  said : 

''If  the  appellant  acted  as  he  did,  not  with  the  inten- 
tion of  aiding  the  King's  enemies,   but  because  he  con- 
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ceived  it  to  be  his  duty  as  Consul 'to  assist  them  to  do 
what  they  had  a  perfect  right  to  do.  namely,  to  go  back 
to  Germany,  then  the  intent  which  is  the  essence  of  high 
treason  would  not  be  proved.  But  Shearman,  J.,  never 
directed  the  attention  of  the  jury  to  this  aspect  of  the 
case,  and  the  jury  were  left  under  the  impression  that 
if  the  appellant  knew  on  August  5th  that  war  had  been 
declared  they  were  bound  to  convict  him." 

At  this  juncture,  the  Lord  Chief  Justice  interposed 
and  said:  "We  should  like  to  hear  the  other  side  of  this 
point. ' ' 

The  Solicitor  General  then  replied,  but,  let  it  be  said 
with  respect,  did  not  seem  to  answer  the  contention  on 
behalf  of  the  appellant,  apparently  contenting  himself 
with  saying: 

"It  was  never  suggested  at  the  trial  that  the  appellant 
might  have  been  sending  these  men,  who  were  of  a  mili- 
tary age,  to  Germany  for  some  other  purpose  than  that 
of  joining  the  German  army." 

The  opinion  of  the  court,  quashing  the  conviction,  was 

handed  down  on  December  18,  1914;  and  in  the  course 

of  the  opinion,  the  learned  Chief  Justice  said: 

"It  was  further  contended  that  the  jury  ought  to 
have  been  told  to  consider  not  merely  the  bare  acts  of 
the  prisoner,  but  his  intention  and  purpose  in  doing 
them.  It  cannot  be  doubted  that  his  intention  and  pur- 
pose in  doing  the  acts  were  material  to  the  issue  which 
was  then  before  the  jury.  Unless  the  jury  were  satisfied 
that  his  intention  and  purpose  in  acting  as  he  did  were 
evil,  not  to  use  the  more  stately  language  both  of  the 
statute  and  of  the  indictment;  and  that  he  was  intend- 
ing to  aid  and  comfort  the  King's  enemies  and  did  these 
acts  with  that  object,  they  could  not  find  him  guilty 
of  the  act  charged.  He  was  charged  in  the  words  of 
the  indictment  with  'contriving  and  with  all  his  strength 

intpnflinor    fn    piH    anrl    assist    tViP    pnpTnips    of    niir    Tjorrl    thft 
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King  against  our  said  Lord  the  King  and  his  subjects 
heretofore  during  the  said  war  *  *  *  q^j^^  ^[^y^^  force 
of  arms  unlawfully,  maliciously  and  traitorously  was  ad- 
hering to  aiding  and  comforting  the  German  Emperor 
against  our  Lord  the  King.'  The  defense  put  forward 
on  his  behalf  at  the  trial  was  that,  acting  in  his  capacity 
of  a  Consul,  and  with  the  belief  that  he  had,  his  object 
was  to  assist  German  subjects  to  return  to  their  own 
country,  and  that  his  intention  was  not  in  any  way  to 
injure  this  country's  interest,  but  merely  to  carry  out  his 
duty  and  help  these  German  subjects  to  return  to  their 
own  country."     *     *     * 

"We  cannot  say  that  it  follows  from  the  evidence  that 
the  actions  of  the  appellant  were  necessarily  hostile  to  this 
country  in  intention  and  purpose ;  although  there  was 
undoubtedly  evidence  upon  which  the  jury  might  have 
so  found." 

Rex  V.  Ahlers,  1  K.  B.  (Court  of  Criminal  Appeal, 
1915)  616,  624-5-6. 

We  submit,  therefore,  that  the  lower  court  erred  in 
failing  to  instruct  and  direct  the  jury  that  not  merely 
the  bare  acts  of  the  defendants  were  to  be  considered, 
but  also  the  intention  and  purpose  of  the  defendants  in 
doing  any  act  or  acts  referred  to  in  the  agreed  state- 
ment of  facts  should  also  be  considered;  that  the  lower 
court  erred  in  failing  to  instruct  and  direct  the  jury 
that  the  intention  and  purpose  of  the  defendants  in  doing 
any  act  or  acts  mentioned  in  the  agreed  statement  of 
facts  were  material  to  the  issue  which  was  then  before 
the  jury ;  and  that  unless  the  jury,  and  the  learned  judge 
himself,  were  satisfied  upon  reasonable  grounds,  and 
beyond  all  reasonable  doubt,  that  the  intention  and  pur- 
pose of  the  defendants  were  criminal,  and  that  they  did 
the  acts  recited  with  the  intention  to  violate  the  law, 
and  did  those  acts  with  that  object,  then  no  verdict  of 
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giiilty  should  have  been  either  directed  or  found  against 
them  in  this  cause  (Assignments  of  Error,  23,  24.). 

(c)     Contingent  Intent: 

But,  again :    In  approaching  this  subject  of  intent,  we 
suggested  above  that  a  conditional  or  contingent  intent 
would  not  suffice  for  the  purposes  of  the  criminal  law. 
In  this  action,  we  venture  to  suggest  that,  in  seeking 
an  answer  to  the  question  as  to  what  it  really  was  tha 
the  defendants  actually  did,  as  shown  by  the  agree 
statement  of  facts,  the  distinction  should  be  held  in  min< 
between  a  binding  obligation  to  go  abroad  for  foreigi 
enlistment,  upon  the  one  hand,  and  the  giving  of  aid  oi 
assistance  to  those  wishing  to  return  home,  upon  th< 
other  hand;  and  this  distinction  is  entirely  apparent  ii 
the  Kazitiski  and  Hertz  cases.     And  it  may  be  adde( 
that  this  distinction  is  recognized  in  the  alien  contrac 
labor  law,  and  the  decisions  thereunder.     In  this  latte 
case,  instead  of  sending  men  out  of  the  country  to  d 
service  abroad,  men  are  brought  into  the  country  to  d 
service  here.    But  neither  the  ])re}ia\Tnent  of  transport; 
tion,  nor  the  assisting  or  encouraging  in  anj'TN'ise  of  tb 
importation  of  an  alien,  is  a  violation  of  tlie  alien  labc 
law,  without  a  contract  or  agreement  made  previous  t 
the  importation  or  migration  binding  the  alien  to  pe 
form  labor  or  services   in   the   United  States;  and  tl 
circumstance  that  the  alien  labor  law   itself  speaks  < 
this  contract  or  agreement,  does  not  diminish  the  pr 
priety  of  the  distinction  which  we  are  suggesting. 

U.  S.  v.  Edgar,  48  Fed.  91; 

Mailer  v.  U.  S.,  bl  Fed.  490. 


301 


But  there  was  no  such  agreement,  whether  verbal  or 
written,  between  these  plaintiffs  in  error  and  the  men 
referred  to  in  the  agreed  statement  of  facts;  there  was 
no  such  agreement,  whether  verbal  or  written,  upon 
either  side.  The  plaintiffs  in  error  were  under  no  com- 
pulsion, contractual  or  otherwise,  to  send  these  men 
without  the  United  States  for  foreign  enlistment;  they 
were  not  compellable  by  any  agreement  to  give,  nor  in 
point  of  fact  did  they  give,  to  any  one  of  these -men  the 
money  sufficient  to  get  him  out  of  the  country;  these 
men  never  got  farther  than  New  York  City;  and  this 
agreed  statement  of  facts  recites  no  agreed  facts  or 
fact  that  would  have  authorized  these  plaintiffs  in  error 
to  sue  any  one  of  these  men  for  any  breach  of  any 
agreement  of  hiring  or  retaining.  Not  a  single  man  of 
these  men  was  in  any  way  bound  or  obligated  by  any 
agreement,  whether  written  or  verbal,  to  enlist  in  any 
foreign  military  service;  each  man  could  enlist  or  not, 
precisely  as  he  pleased;  in  that  regard,  as  in  others, 
each  man  was  a  perfectly  free  agent;  aside  from  the 
hazy  and  undefined  ''majority"  of  paragraph  45,  the 
remaining  men  never  intended  to  enlist  at  all;  and  what 
paragraph,  indeed,  of  this  agreed  statement  of  facts  of 
"the  facts  in  the  cause"  exhibits  any  duty  whatever  rest- 
ing upon  these  plaintiffs  in  error  to  send  any  one  of 
these  men,  or  upon  any  one  of  these  men  to  proceed, 
farther  than  New  York  City,  or  beyond  the  limits  of  the 
United  States? 

Not  only  does  the  agreed  statement  of  facts  wholly 
fail  to  show  the  fact  of  any  combination  between  Messrs. 
Blair  and  Addis  to  hire  or  retain  men  for  foreign  mill- 
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tary  service;  not  only  does  it  fail  to  show  the  fact  of 
the  hiring  or  retaining  of  a  single  man  for  that  purpose, 
although  ample  time  and  opportunity  were  had,  if 
plaintiffs  in  error  had  so  intended;  not  only  does  this 
agreed  statement  of  facts  fail  to  show  any  agreement, 
whether  written  or  verbal,  whereby  any  one  of  these 
men  was  to  enter  military  service  rather  than  some 
department  of  the  national  service,  although  the  former 
only  is  within  the  purview  of  Section  10, — but,  assuming, 
for  argumentative  purposes  only,  that  this  agreed  state- 
ment of  facts  exhibits  a  combination  between  plaintiffs 
in  error,  yet  a  combination  to  send  men  to  some  point  in 
the  British  Empire  is  not  criminal, — is  not  a  criminal 
concert  or  conspiracy;  it  becomes  criminal  only  when 
the  combination  is  one  entered  into  with  the  specific 
intent  to  accomplish  a  specific  purpose  as  distinguished 
from  all  other  purposes,  namely,  to  hire  and  retain  men 
to  go  abroad  for  enlistment  in  the  British  military 
service.  And  unless  this  combination  with  this  specific 
intent  is  established  by  this  agreed  statement  of  facts 
so  as  to  overcome  the  presumption  of  innocence  by  evi- 
dence that  excludes  all  reasonable  doubt,  this  judgment, 
we  submit,  cannot  stand. 

And  not  only  is  a  combination  to  send  men  to  some 
point  in  the  British  Empire  not  a  criminal  conspiracy, 
but  this  indispensable  specific  intent  mentioned  is  no- 
where disclosed  by  this  agreed  statement  of  facts. 
Presently  pretermitting  the  specific  intent  to  accomplish 
the  specific  purpose  of  hiring  or  retaining  men  to  go 
from  the  United  States  to  some  point  in  the  British 
Empire  for  enlistment  in  the  British  military  service, 
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we  respectfully  insist  that  this  agreed  statement  of  facts 
fails  to  disclose  any  combination  between  Messrs.  Blair 
and  Addis  even  to  send  men  to  some  point  in  the  British 
Empire.  Such  a  combination  is  not  disclosed  by  the 
formation  of  the  British  Friendly  Association:  because 
that  association  ''had  no  other  business,  and  was  organ- 
ized for  no  other  purpose,  than  to  facilitate  the  transpor- 
tation to  New  York  of  British  subjects  sound  in  body 
and  limb  (Par.  17).  Nor  is  such  a  combination  disclosed 
by  the  purchase  of  the  railroad  tickets :  because,  in  every 
instance,  the  transportation  called  for  by  such  tickets 
was  to  terminate  at  New  York  City  (Pars.  22-28).  Nor 
is  such  a  combination  disclosed  by  the  sustenance  money: 
because  that  was  limited  to  New  York  City  (Pars.  21,  39, 
40).  Nor  is  such  a  combination  disclosed  by  any  agree- 
ment, made  in  San  Francisco,  to  send  any  of  these  men 
to  any  point  in  the  British  Empire:  because  we  are  not 
advised  by  the  "agreed  facts  in  the  cause"  that  any 
such  agreement  was  ever  made  by  any  person,  at  any 
time  or  place,  or  under  any  circumstances.  Whether  the 
men  would  go  beyond  New  York  was  contingent  upon 
their  willingness  to  do  so :  they  could  not  be  compelled. 

There  was,  indeed,  no  way  in  which  these  plaintiffs 
in  error  could  compel  any  one  of  these  men  to  enlist  in 
the  British  military  service:  if  they  helped  these  men 
to  return  under  the  supposition,  belief  and  presumption, 
and  in  the  hope  and  expectation  that  the  men  would  so 
enlist,  then  such  supposition,  belief,  presumption,  hope 
and  expectation, — all  of  which  terms  convey  the  idea 
of  something  in  the  mind  independent  of  reality, — would 
be  contingent  upon  the  willingness  of  the  men  themselves 
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to  enlist  upon  reaching  their  destination :  but  that  would 
obviously  not  be  a  hiring,  retaining  or  engaging,  within 
the  United  States,  of  men  to  enlist  abroad,  within  the 
meaning  of  this  criminal  statute.  A  binding  written  or 
verbal  obligation  to  enlist  abroad,  upon  the  one  hand, 
and  a  supposition,  belief,  presumption,  hope  or  expecta- 
tion of  foreign  enlistment,  upon  the  other  hand,  are 
wholly  distinct  mental  attitudes;  and  there  is  a  plain 
and  readily  recognized  distinction  between  an  intent 
or  purpose  that  is  fixed  and  settled  by  a  binding  obliga- 
tion or  agreement,  and  a  mere  supposition,  belief,  or 
presumption  that  is  contingent,  dependent  or  conditional 
upon  the  willingness  of  others. 

The  views  here  expressed  upon  this  subject-matter  of 
contingent  intent  are,  we  venture  to  believe,  supported 
by: 

U.  S.  V.  Quincy,  31  U.  S.  (6  Pet.)  445,  465-6; 
U.  S.  V.  Lumsden,  26  Fed.  Cas.  (No.  15,641)  1013, 
1014,  1015,  1018,  1020.     T.  B.  90-91. 


THE   ERRORS   IN   DETAIL. 

In  preparing  the  assignment  of  errors  as  tk^y  appear 
in  the  transcript,  we  numbered  them  consecutively  for 
convenience  of  reference.  Our  references  to  the  errors 
assigned  will  give  the  page  of  the  transcript,  where 
found,  and  will  give  the  number  of  the  assignment. 

The  first  error  to  be  considered  is,  that  the  District 
Court  erred  in  charging  and  instructing  the  jury,  that 
*'as  to  the  defendants  Ralph  K.  Blair  and  Thomas  Addis 
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you  will  return  a  verdict  of  guilty  upon  the  first  count" 
(Trans,  p.  190;  error  21). 

As  the  facts  set  forth  in  the  agreed  case,  standing 
alone  and  unaided  by  inferences,  are  insufficient  to  estab- 
lish a  conspiracy  as  charged  in  the  first  count,  it  was 
clearly  error  to  direct  the  jury  to  return  a  verdict  of 
guilty  against  the  plaintiffs  in  error  upon  that  count. 
It  was  error  not  only  because  the  facts  standing  alone 
do  not  warrant  such  a  verdict,  but  also  because  under 
the  law  the  court  has  no  power  to  direct  such  a  verdict, 
no  matter  what  the  facts  may  be,  and  because  under 
the  stipulation  of  the  parties  such  a  power  was  not  to 
be  exercised  by  the  court,  if,  before  the  court  became 
convinced  of  the  guilt  of  the  plaintiffs  in  error,  it  was 
necessary  for  the  court  to  piece  out  the  facts,  as  set 
forth  in  the  agreed  case,  with  such  inferences  and  pre- 
sumptions as  the  court  might,  in  its  opinion,  have  thought 
logically  permissible.  It  was  error,  because  even  assum- 
ing the  propriety  of  piecing  out  the  facts  set  forth  in 
the  agreed  case  with  inferences,  such  a  piecing-out 
process  must  stop  short  with  the  first  inference  and 
cannot  be  carried  to  such  an  extent  that  a  conclusion  of 
guilt  is  the  result  of  ''piling  inference  upon  inference." 

"These  seem  to  us  to  be  nothing  more  than  conjectures. 
They  are  not  legitimate  inferences,  even  to  establish  a  fact ; 
much  less  are  they  presumptions  of  law.  They  are  in- 
ferences from  inferences;  presumptions  resting  on  the 
basis  of  another  presumption.  Such  a  mode  of  arriving 
at  a  conclusion  of  fact  is  generally,  if  not  universally, 
inadmissible.  No  inference  of  fact  or  of  law  is  reliably 
drawn  from  premises  which  are  uncertain.  Whenever 
circumstantial  evidence  is  relied  upon  to  prove  a  fact, 
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the    circumstances   must    ie   proved,   and    not   themselves 
presumed." 

U.  S.  V.  Ross,  92  U.  S.  281,  283,  284  (italics  ours). 

Vernon  v.  U.  S.,  146  Fed.  121,  126,  and  cases  there 

cited. 

It  was  likewise  error  for  the  court,  in  reply  to  the 
motion  of  plaintiffs  in  error  to  direct  a  verdict  in  their 
favor  (Trans,  p.  151),  to  instruct  the  jury  that  as  to 
these  plaintiffs  in  error  the  motion  was  denied  as  to 
the  first  count  in  the  indictment  (Trans,  p.  190;  error 
20).  For  the  facts  set  forth  in  the  agreed  case  standing 
alone,  unaided  by  inferences,  were  insufficient  to  establish 
the  conspiracy  charged  against  the  plaintiffs  in  error 
in  the  first  count,  and  the  motion  of  plaintiffs  in  error, 
that  a  verdict  of  not  guilty  be  directed,  should  therefore 
have  been  granted  and  allowed.  An  agreed  case,  like  a 
special  verdict,  must  be  treated  as  complete  in  itself,  and 
inferences  therefrom  cannot  be  drawn  to  aid  it. 

U.  S.  V.  Buzzo,  18  Wall.  125. 

Burr  V.  Des  Moines  Co.,  1  Wall.  102. 

If,  however,  the  agreed  statement  of  facts  was  not 
sufficient  in  itself  and  contained  items  of  evidence  only, 
the  court  should  have  refused  to  act  upon  it  as  an  agreed 
case  (Burr  v.  Des  Moines  Co.,  supra,)  and  either  have 
granted  the  motion  of  the  plaintiffs  in  error  for  a  verdict 
of  not  guilty,  because  of  the  failure  of  the  Government 
to  submit  a  sufficient  agreed  case;  or,  recognizing  that 
the  stipulation  of  the  parties  did  not  contemplate  that, 
if  inferences  of  fact  were  to  be  indulged,  they  were  to 
be  drawn  by  the  court,  the  case  should  have  been  sub- 
mitted to  the  juiy,  and  the  jury  should  have  been  advised 
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that  they  were  the  appropriate  tribunal  to  weigh  con- 
flicting inferences  of  fact;  and  the  question  of  what 
inferences  of  fact  were  to  be  drawn  should  then 
have  been  left  to  the  jury  under  proper  instructions  as 
to  the  law  in  the  case. 

We  believe  that  the  two  errors  just  referred  to  are 
fatal  to  the  conviction  in  this  case,  because  we  are  satis- 
fied that,  viewed  within  its  four  corners,  the  agreed 
statement  of  facts  in  this  case  must  be  considered  as  a 
statement  of  ultimate  facts  and  therefore  must  be 
regarded,  in  form,  as  sufficient  in  itself  and  that,  accord- 
ingly, the  guilt  or  innocence  of  the  plaintiffs  in  error 
must  be  measured  by  the  facts  therein  set  forth,  unaided 
by  inferences,  and  that,  as  so  weighed,  the  facts  fail  to 
establish  the  conspiracy  charged  in  the  first  count.  We 
feel  that  this  was  the  view  of  the  case  taken  by  the 
District  Court,  and  that  the  conviction  of  guilt,  produced 
in  the  mind  of  the  court,  was  not  consciously  the  result 
of  the  mental  processes  of  drawing  inferences;  although 
we  feel  confident  that  we  have  established,  in  fact,  that 
the  conclusion  in  the  mind  of  the  court,  that  the  plaintiifs 
in  error  were  guilty,  must  have  rested  not  alone  upon 
the  facts  set  forth  in  the  agreed  case,  but  also  upon  the 
inferences  drawn  by  the  court  therefrom. 

But  if  this  court  should  be  inclined  to  the  view  that 
the  agreed  statement  was  not  sufficient  in  itself,  but  set 
forth  mere  evidentiary  facts,  which  with  inferences 
drawn  or  to  be  drawn  therefrom  might  be  sufficient  to 
establish  the  guilt  of  the  plaintiffs  in  error,  then  we 
urge  that  the  case  should  have  been  submitted  to  the 
jury  and  the  jury  should  have  been  advised  that  they 
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were  to  determine  wliat  inferences  were  to  be  drawn 
from  the  facts  set  forth  in  the  agreed  case,  and  that 
then  proper  instructions  as  to  the  law  should  have  been 
given  to  the  jury,  to  aid  them  in  weighing  the  various 
inferences  which  the  facts,  set  forth  in  the  agreed  case, 
might  suggest.  This  course,  however,  was  not  taken  by 
the  court,  but  the  court  directed  that  a  verdict  of  guilty 
on  the  first  count  be  returned  by  the  jury  against  the 
plaintiffs  in  error,  in  the  following  language: 

"The  jury  will,  therefore,  in  accordance  with  the  stipu- 
lation of  the  parties  and  these  instructions.  *  *  *  As 
to  the  defendants  Ealph  K.  Blair  and  Thomas  Addis  you 
will  return  a  verdict  of  guilty  upon  the  first  count" 
(Trans,  p.  152).     (Italics  ours.) 

In  the  course  of  the  instnictions  referred  to,  the  court 
stated,  as  facts  in  the  case,  man}'^  matters  which  were 
actually  only  the  inferences  of  the  court  drawn  from 
the  facts  stated  in  the  agreed  case.  It  unduly  emphasized 
certain  features  of  the  case  and  ignored  others,  and 
thereby  surcharged  the  atmosphere  of  the  case  to  the 
prejudice  of  the  plaintiffs  in  error.  If  this  court,  declin- 
ing to  regard  the  situation  in  the  light  of  an  agreed  case, 
would  ordinarily  be  inclined  to  presume,  in  support  of 
the  verdict  and  the  judgment  in  the  case,  that  the  jury 
had  drawn  such  inferences  of  fact,  as,  with  the  facts 
set  forth  in  the  agreed  statement  were  essential  to  sup- 
port the  verdict  of  guilty,  then  we  claim  that  such  a 
presumption  should  not  be  indulged  by  this  court  in  this 
case,  because  it  is  evident  that  such  presumed  inferences 
were  the  result,  not  of  the  free  action  of  the  jurj^  but  of 
the  pointed  suggestions  and  serious  misdirections  to  the 
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jury  upon  the  part  of  the  court.     The  particulars  sup- 
porting these  claims  will  now  be  considered. 


THE  INSTRUCTIONS  WHICH  GAVE  FALSE  COLOR  TO  THE  CASE. 

The  crux  of  this  case  is,  whether  the  plaintiffs  in  error 

hired  or  retained  men,  or  conspired  to  hire  or  retain 

them,  to  go  beyond  the  limits  of  the  United  States  with 

intent  to  be  enlisted  or  entered  in  the  service  of  the  King 

of  Great  Britain  and'  Ireland  as  soldiers.    To  make  out 

an  offense  of  hiring  or  retaining,  a  definite  contract  of 

hire  is  essential.    Thus,  in 

U.  S.  V.  KazinsU,  26  Fed.  Cas.  No.  15,508,  the 

court  said: 

"A  distinct  hiring  or  retaining  by  the  defendants  must 
be  shown"  (p.  685). 

So,  also,  in  the  case  of 

TJ .  S.  V.  Hertz,  Fed.  Cas.  No.  15,357,  the  court  said : 

''If  there  be  an  engagement  on  the  one  side  to  do  the 
particular  thing,  to  go  beyond  the  limits  of  the  United 
States  with  the  intent  to  enlist,  and  on  the  other  side  an 
engagement,  that  when  the  act  shall  have  been  done, 
a  consideration  shall  be  paid  to  the  party  performing 
the  services  or  doing  the  work,  the  hiring  and  retaining 
are  complete.  The  meaning  of  the  law,  then,  is  this :  That 
if  any  person  shall  engage,  hire,  retain  or  employ  an- 
other person  to  go  outside  of  the  United  States  to  do  that 
which  he  could  not  do  if  he  remained  in  the  United  States, 
viz,  to  take  part  in  a  foreign  quarrel;  if  he  hires  to  go, 
knowing  that  it  is  his  intent  to  enlist  when  he  arrives 
out — to  enlist  and  engage  him,  or  carry  him,  or  pay  him 
for  going,  because  it  is  the  intent  of  the  party  to  enlist; 
then  the  offense  is  complete  within  the  section.  *  *  * 
It  is  the  hiring  of  the  person  to  go  beyond  the  United 
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States,  that  person  having  the  intention  to  enlist  when 
he  arrives  out,  and  that  intention  known  to  the  party 
hiring  him,  and  that  intention  being  a  portion  of  the 
consideration  before  lie  hires  him,  that  defines  the  ofieuse" 
(pp.  294,  295;  italics  ours). 

The  court  in  giving  its  opinion  and  instructions  to 
the  jury  did  not  direct  their  attention  to  the  fact  that 
a  ''distinct  hiring  or  retaining"  must  be  shown,  did  not 
emphasize  or  refer  to  the  necessity  of  a  meeting  of  the 
minds  of  the  parties  on  a  common  object  as  the  essential 
characteristic  of  a  contract ;  but  on  the  contrary  empha- 
sized only  the  necessity  of  a  consideration  to  establish 
a  contract;  referred  to  the  fact  that  the  furnishing  of 
transportation  and  sustenance  money  was  sufficient  as 
a  consideration;  and.  by  innuendo,  suggested  that  the 
plaintiffs  in  error  had  thought  to  evade  the  Neutrality 
Statute,  on  the  theory  that  no  consideration  for  their 
contracts  of  hire  could  be  established,  because  that  con- 
sideration took  the  form  of  the  payment,  merely,  of 
sustenance  money  and  transportation.  In  other  words, 
it  took  it  for  granted  that  the  contract  of  hire  was 
established,  provided  the  one  element  of  consideration 
was  proved.  Thus,  quoting  only  in  part  from  the 
decision  of 

U.  S.  V.  Hertz,  supra,  the  court  said: 

"The  hiring  or  retaining  does  not  necessarily  include 
the  payment  of  money  on  the  part  of  him  who  hires  or 
retains  another  *  *  *  Moreover,  it  is  not  necessary 
that  the  consideration  of  hiring  shall  be  money.  To 
give  a  person  a  railroad  ticket,  that  cost  $4.00,  and  board 
and  lodge  him  for  a  week,  is  as  good  as  a  consideration 
for  the  contract  of  hiring  as  to  pay  him  the  money  with 
which  he  could  buy  the  railroad  ticket  and  pay  for  his 
board  himself"  (Trans,  pp.  184,  185;  error  8). 
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We  do  not  assert  that,  if  there  were  a  contract  of 
hiring,  the  payment  of  sustenance  money  and  transpor- 
tation would  not  establish  the  consideration  for  the 
contract;  but  we  do  insist  that  because  the  giving  of 
sustenance  money  and  transportation  is  shown,  which 
might  constitute  the  consideration  for  a  contract,  if  a 
contract  had  been  proved,  it  does  not  follow  that  a 
contract  of  hire  is  proved  by  establishing  merely  what 
might  be  a  good  consideration  therefor. 

As  though  to  emphasize  the  impressions,  which  the 
court  entertained,  that  all  the  Government  had  to  estab- 
lish was  a  consideration,  and  that  then  the  contract  of 
hire  was  proved,  and  that  the  plaintiffs  in  error  had 
been  hiding  in  false  security  behind  a  mistaken  belief 
that  the  furnishing  of  sustenance  and  transportation 
could  not  be  construed  as  a  consideration  for  any  con- 
tracts they  might  attempt,  the  court  continued  to  instruct 
the  jury  as  follows,  quoting  from  an  opinion  by  Attorney- 
General  Gushing  of  1855  (7  Opinions  of  Attorneys-Gen- 
eral, pp.  377,  378)  : 

''It  is  possible  that  he  may  have  supposed  that  a 
solemn  contract  of  hiring  in  the  United  States  is  neces- 
sary to  constitute  the  offense.  That  would  he  a  mere 
delusion.  The  words  of  the  statute  are  'hire  or  retain' 
*  *  *  A  party  may  be  retained  by  a  verbal  promise, 
or  by  invitation  for  a  declared  or  known  purpose.  If  such 
a  statute  coidd  he  evaded  or  set  at  nougJit  by  elaborate 
contrivances  to  engage  without  enlisting,  to  retain  with- 
out hiring,  to  invite  without  recruiting,  to  'pay  recruiting 
money  in  fact,  but  under  the  name  of  board,  passage 
money,  expenses  or  the  like,  it  would  be  idle  to  pass  acts 
of  Congress  for  the  punishment  of  this  or  any  other 
offense"   (Trans,  pp.  185,  186;  error  9;  italics  ours). 
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After  making  this  quotation  from  the  jopinion  of  the 
Attorney-General,  the  court  continues: 

"I  have  adopted  these  quotations  because  thej^  seem  to 
me  to  state  accurately  the  meaning  of  the  law,  to  be  well 
within  its  terms,  and  to  afford  the  only  construction  that 
will  render  it  effective  for  the  purpose  for  which  it  was 
intended"  (Trans,  p.  186;  e?-ror  9;  italics  ours). 

It  would  be  hard  to  find  language  more  completely 
calculated  to  prejudice  a  jury  than  the  foregoing  quota- 
tion, taken  in  connection  with  the  facts  in  the  case.  No 
insistence  was  made  upon  the  necessity  of  establishing 
a  definite  contract  of  hire,  but  on  the  contrary  the  con- 
troversy was  treated  as  though  the  only  question  at 
issue  was  whether  a  consideration  for  the  contract  of 
hire  was  established,  and  as  though,  when  the  so-called 
consideration  for  an  alleged  contract  which  had  not  been 
proved,  took  the  form  of  the  payment  of  board  and  pass- 
age money  only,  it  constituted  an  attempt  to  pay  recruit- 
ing money  in  fact  but  under  such  a  disguise  as  to  evade 
the  statute  or  set  it  at  nought.  However  appropriate 
the  opinion  of  the  Attorney-General  may  have  been  with 
reference  to  the  facts  under  review  by  him,  it  was 
certainly  calculated  to  create  a  false  impression  in  the 
minds  of  the  jury  in  the  case  at  bar.  No  definite  contract 
of  hiring  has  been  established  in  the  case  at  bar  by 
the  facts  set  forth  in  the  agreed  case,  nor  has  any  con- 
spiracy to  make  such  contracts  been  established  by  the 
agreed  case.  And  yet  in  the  instructions  to  the  jury  we 
find  such  a  definite  contract  of  hiring  assumed,  and 
stress  being  laid  upon  the  feature  of  consideration  only, 
and  laid  upon  it  in  such  a  way  as  to  suggest  to  the  jury 
that    this    particular    form    of   consideration    had    been 
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adopted  by  the  plaintiffs  in  error  for  tlie  purpose  of 
evading  the  statute  and  setting  it  at  naught. 

The  agreed  statement  of  facts  sets  forth  that  Great 
Britain  and  her  Allies  were  in  a  state  of  war  with  the 
German  Empire  and  her  Allies  (Trans,  p.  99,  Par.  1). 
Therefore,  so  far  as  the  jury  was  concerned,  the  existence 
of  a  state  of  war  was  before  it  as  a  fact  in  the  case. 
Some  point,  however,  had  been  urged  by  the  plaintiffs  in 
error,  going  to  the  sufficiency  of  the  indictment  through 
its  failure  to  allege  a  state  of  war,  to  which  reference 
has  already  been  made.  The  fact  that  such  a  point  had 
been  raised  on  the  pleadings  was  a  matter  of  no  concern 
to  the  jury,  and  yet  the  court  in  instructing  the  jury,  as 
though  to  impress  upon  them  the  necessity,  in  the  inter- 
ests of  the  United  States  Government,  of  finding  the 
plaintiffs  in  error  guilty,  after  stating  that  the  statute 
in  question  ''could  be  violated  as  well  at  a  time  of 
universal  peace  as  it  could  be  at  a  time  of  almost  general 
war,"  said  further: 

"In  other  words,  it  is  not  essential  to  a  violation  of 
this  section  that  war  should  exist  anywhere  at  the  time 
of  such  violation,  although  in  times  of  war  among  other 
nations  with  which  this  Government  is  at  peace,  a  viola- 
tion of  the  section  on  behalf  of  one  of  the  belligerents 
by  hiring  or  retaining  men  here  to  go  abroad  with  intent 
to  enlist  in  the  army  or  navy  of  such  belligerent  and 
assist  in  carrying  on  the  war  against  other  nations,  with 
which  this  Government  is  upon  friendly  terms,  might  well 
be  regarded  by  the  Government  with  greater  gravity, 
as  re7idering  more  difficult  its  position  as  a  neutral 
power"  (Trans,  p.  182;  error  3;  italics  ours). 

This  instruction  was  entirely  unnecessary,  and  it  could 
not  but  affect  the  jury  to  the  prejudice  of  the  plaintiffs 
in  error. 
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The  instructions  so  far  considered  were  objectionable 
because  they  tended  to  surround  the  case  of  the  plaintiffs 
in  error  with  a  hostile  atmosphere. 


INSTEUCTIOIVS   WHICH   STATE   AS  FACTS  WHAT   WERE 
ACTUALLY  MERE  ASSUMPTION'S. 

We  now  come  to  a  consideration  of  those  features  of 

the  case,  where  the  court  draws  its  inferences  and  advises 

the  jury  as  though  they  were  facts  in  the  case.     For 

instance,  the  court  says  of  the  plaintiffs  in  error: 

"Together  they  formed  the  British  Friendly  Associa- 
tion, the  purpose  of  which  was  to  transport  to  New  York 
British  subjects  sound  in  body  and  limb.  It  is  not  to  be 
conceived,  and  indeed  all  of  the  circumstances  negative 
any  such  conception,  that  they  expected  the  journey  of 
the  men  so  transporated  to  end  at  New  York"  (Trans. 
p.  183;  error  4). 

What  if  this  were  so?  What  if  the  plaintiffs  in  error 
were  aiding  the  transported  men  to  reach  New  York? 
What  if  they  did  expect  that  the  men  on  reaching  New 
York  would  find  some  means  of  getting  from  there  to 
England?  They  might  arrive  in  England,  by  shipping 
on  board  some  vessel  bound  from  New  York  to  some 
port  in  England.  There  is  no  evidence  to  show  that  the 
plaintiffs  in  error  could  rely  upon  the  men  to  go  beyond 
New  York  or  knew  or  expected  that  any  further  assist- 
ance was  to  be  given  the  transported  men  by  the  British 
Consulate  or  anyone  else  at  New  York;  and  yet  the 
court  concludes  the  instruction  referred  to,  by  saying: 

"The  ultimate  destination  of  these  men  was  some 
point  in  the  British  Empire,  and  the  defendants  knew  it, 
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and  ivere  jointly  engaged  in  sending  them  there"  (Trans, 
p,  183;  error  4;  italics  ours). 

There  was  no  proof  whatever  that  the  plaintiffs  in 
error  were  jointly  engaged  in  sending  any  men  beyond 
New  York  or  that  they  "knew"  the  ultimate  destination 
of  the  men  transported. 

The  agreed  case  reads:  That  the  British  Friendly 
Association  was  organized 

''for  no  other  purpose  than  to  facilitate  the  transportation 
to  New  York  of  British  subjects  sound  in  body  and  limb" 
(Trans,  p.  102;  par.  17;  itahcs  ours), 

and 

"that  the  defendants  Blair  and  Addis  supposed,  believed 
and  presumed  that  the  transported  men  would  enlist  ia  the 
military  or  naval  service  of  Great  Britain,  and  it  was  the 
individual  intent  of  a  majority  of  said  transported  men  to 
enlist  in  such  service"  (Trans,  p.  109;  par.  45). 

The  court  in  its  instructions  to  the  jury  thus  para- 
phrases these  two  paragraphs : 

"They  (said  defendants)  had  associated  themselves 
together  to  transport  to  New  York  British  subjects,  sound 
in  body  and  limb,  whose  ultimate  destination  was  Eng- 
land, and  at  least  a  majority  of  whom  intended  to  enlist 
there  in  the  military  or  naval  service,  and  all  of  whom 
the  defendants  supposed,  believed  and  presumed  would 
so  enlist"  (Trans,  p.  183;  error  5;  italics  ours). 

Now,  it  is  clearly  one  act  for  two  parties  to  associate 
together  to  transport  men  to  New  York,  who  may  have 
an  uncommunicated  intent  to  go  out  of  the  country  and 
enlist  in  foreign  service,  and  who  may  be  supposed, 
believed  or  presumed  by  the  parties  aiding  them  to  have 
that  intent;  but  it  certainly  cannot  be  asserted  unquali- 
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fiedly  that  such  an  association  was  to  transport  to  New 
York  men  ''whose  ultimate  destination  was  England", 
because  the  actual  ultimate  destination  was  unknown  to 
the  plaintiffs  in  error,  and  therefore  it  cannot  be  asserted 
that  the  plaintiffs  in  error  were  definitely  assisting  a 
class  of  men  to  go  to  New  York,  whose  "ultimate  desti- 
nation was  England."  The  prejudice  created  by  such 
a  statement  may  be  slight,  but  it  is  illustrative  of  the 
false  color  thrown  on  the  screen  before  the  jury.  And 
however  reasonable  such  a  conclusion  may  have  appeared 
to  the  court,  it  was  a  conclusion  for  the  jury  and  not 
for  the  court  to  draw.  And  as  though  to  emphasize  this 
impression,  the  court  continues  to  paint  the  picture  with 
a  stronger  hand,  and  adds : 

"And  indeed,  as  it  was  the  manifest  purpose  and  inten- 
tion of  defendants  that  those  sent  by  them  from  San 
Francisco  should  go  beyond  the  limits  of  the  United 
States,  and  as  it  was  equally  the  purpose  of  the  men  so 
sent  to  go  beyond  such  limits,  our  inquiry  is  narrowed 
to  the  ascertainment  of  the  meaning  of  the  words  'hires 
or  retains'  "  (Trans,  pp.  183,  184;  error  6;  italics  ours). 

If  the  men  concerned  had  been  placed  under  any 
obligation  to  the  plaintiffs  in  error  to  go  beyond  the 
limits  of  the  United  States,  the  language  of  the  court 
would  have  been  perfectly  justifiable,  but  as  the  men 
concerned  were  placed  under  no  such  obligation,  and  in 
fact  and  in  law  were  under  no  such  obligation,  the  lan- 
guage of  the  court  gives  the  picture  just  that  quantity  of 
false  coloring.  It  was  the  supposition,  the  belief  and 
the  presumption  of  the  plaintiifs  in  error  that  the  men 
assisted  by  them  to  New  York  would  go  beyond  the 
limits  of  the  United  States,  and  it  was  the  individual 
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intent  of  a  majority  of  these  men  to  do  so;  but  this  falls 
short  of  establishing  that  it  was  the  "manifest  purpose 
and  intention"  of  the  plaintiffs  in  error  that  the  trans- 
ported men  should  go  beyond  the  limits  of  the  United 
States. 

But  these  instructions  just  referred  to  standing  alone, 

might    appear    to    involve,    in    themselves,    only    trivial 

assumptions  of  facts,  were  they  not  connected  with  other 

instructions  more  seriously  prejudicial.     Thus  the  court 

said: 

"It  would  be  taxing  credulity  to  the  utmost  to  urge 
that  with  the  lists  and  instructions,  the  defendants  did 
not  know  that  what  was  sought  by  the  Consul-General 
was  men  who  would  go  to  England  there  to  enlist  in  the 
military  or  naval,  service.  They  were  'to  give  no  pay 
or  advance'.  It  is  not  stated  'pay  or  advance  for  what'. 
They  were  'to  make  no  engagements  of  any  description 
whatever.'  It  is  not  stated  in  the  instructions  what  they 
were  to  do  in  this  regard,  but  they  were  to  examine  the 
men  to  see  if  they  were  suitable,  and  to  send  them  on, 
not  more  than  fifty  at  a  time.  Evidently  while  under 
the  instructions  they  could  make  no  engagements,  they 
certainly  could  come  to  some  understanding  with  the  men 
that  they  should  he  sent  forward  for  some  purpose  for 
which,  after  a  physical  examination  they  were  found 
to  be  suitable"  (Trans,  p.  187;  error  12;  italics  ours). 

It  is  not  apparent  what  distinction  existed  in  the  mind 
of  the  court  between  ' '  making  engagements ' '  and  * '  com- 
ing to  an  understanding";  but  the  evident  effect  of  such 
an  instruction,  upon  the  jury,  would  be  to  satisfy  them 
that,  notwithstanding  that  the  Consul-General  had  been 
at  considerable  pains  to  advise  the  plaintiffs  in  error 
to  make  no  engagements  and  thereby  to  avoid  violating 
the   law,   the   plaintiffs    in    error   could,   in   some   way 
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without  violating  their  instructions,  come  to  some  under- 
standing with  the  men  which  would  m  fact  constitute 
a  violation  of  the  law.  The  instruction  of  the  court 
would  either  suggest  this  thought  to  the  jury,  or  would 
suggest  the  other  thought  to  the  jury,  that  the  instruc- 
tions of  the  Consul-General  to  the  plaintiffs  in  error 
were  a  mere  blind,  and  that  the  plaintiffs  in  error  were, 
notwithstanding  their  instructions,  free  to  make  engage- 
ments with  the  transported  men.  And  the  psychology 
of  jurors  would  thus  lead  them,  by  easy  stages,  to  the 
conviction  that  such  engagements  had  been  made.  And 
yet  the  fact  whether  such  engagements  had  been  made 
or  not,  the  fact  whether  there  was  a  conspiracy  to  make 
such  engagements  or  not,  is  the  pivotal  point  on  which 
the  guilt  or  innocence  of  the  plaintiffs  in  error  depends. 

But  the  impression  which  this  instruction  was  calcu- 
lated to  create  on  the  minds  of  the  jury  was  still  further 
emphasized  by  further  instructions.    Thus  the  court  said : 

"The  men,  pending  and  after  examination,  were  kept 
at  boarding  and  lodging  houses  until  a  sufficient  number 
was  assembled  for  orderly  transportation.  All  this  was 
designed,  and  defendants  knew  it,  to  secure  men  to  return 
to  Great  Britain  and  enlist"  (Trans,  pp.  187-188;  error 
13;  italics  ours). 

The  statement  in  italics  is  a  j^resumption  merely,  and 
one  not  even  necessarily  suggested  by  the  facts  agreed 
upon. 

Then  without  any  evidence  to  support  the  statement 
whatever,  the  court  adds: 

"They  (said  defendants)  examined  the  men,  boarded 
them,  lodged  them,  transported  them  in  squads  to  New 
York,  where  they  expected  them  to  report  to  the  British 
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Consul  for  further   examination  and  further   transporta- 
tion" (Trans,  p.  188;  error  14;  italics  ours). 

We  have  already  pointed  out  that  plaintiffs  in  error 
knew  nothing  about  the  British  consul  in  New  York. 

Following  this,  as  though  to  remove  any  lurking  doubt 
in  favor  of  the  innocence  of  the  plaintiffs  in  error  on 
the  part  of  the  jury,  the  court  instructs  them : 

"Defendants  knew  what  they  expected  the  men  to  do, 
and  the  men  in  turn  knew  what  was  expected  of  them. 
Defendants,  in  the  language  of  the  stipulation,  supposed, 
presumed  and  believed  that  the  men  would  go  to  England 
and  there  enlist  in  the  military  or  naval  service,  and  a 
majority  of  the  men  intended  to  do  so;  they  were  fur- 
nished board,  lodging  and  transportation  for  that  reason 
alone"  (Trans,  p.  188;  error  15;  italics  ours). 

Here  we  have  the  court  asserting  that  the  defendants 
not  only  supposed,  believed  and  presumed  that  the  men 
would  go  abroad  and  enlist,  but  that  they  knew  it,  and 
that  the  men  in  turn  knew  that  they  knew  it,  and  that 
they  were  furnished  board,  lodging  and  transportation 
for  that  reason  alone.  This  was  clearly  assuming  the 
whole  case.  Here  was  a  definite  statement  that  a  meet- 
ing of  the  minds  of  the  parties  concerned  was  established 
by  the  facts  set  forth  in  the  agreed  case,  a  conclusion 
which  we  have  shown  in  this  brief  was  based  not  on 
inference  alone,  but  was  based  upon  inference  piled  upon 
inference,  and  was  the  result  of  indulging  those  infer- 
ences only  which  were  consistent  with  guilt  and  disre- 
garding those  inferences,  equally  reasonable,  which  were 
consistent  with  innocence,  and  ignoring  the  presumption 
of  innocence  to  which  the  plaintiffs  in  error  were  entitled 
throughout.     The  idea  thus  sought  to  be  created  in  the 
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minds  of  the  jury  was  further  emphasized  by  the  follow- 
ing instruction: 

"The  offer  of  defendants  was,  even  though  never  put 
into  words,  'if  you  men,  having  been  found,  after  exam- 
ination, physically  suitable,  will  go  to  England  and 
enlist,  we  will  furnish  you  vriih.  board  and  lodging  while 
you  are  here  awaiting  examination  and  transportation, 
and  we  will  furnish  you  with  transportation  to  New  York 
and  sustenance  during  the  trip'  "  (Trans,  pp.  188,  189; 
error  16). 

Of  course,  if  the  plaintiffs  in  error  made  such  an  offer 
as  is  referred  to,  and  the  men  transported  accepted  it, 
a  contract  of  hire  was  established  such  as  the  statute 
forbids;  but  the  question  is,  did  the  conduct  of  the 
plaintiifs  in  error  amount  to  such  an  offer  on  their  part 
to  the  men  transported?  We  have  shown  already  that 
there  was  no  express  contract  of  hiring,  and  we  have 
likewise  shown  that  the  conduct  of  the  plaintiffs  in  error 
did  not  create  circumstances  from  which  a  tacit  obliga- 
ti'm  necessarj^  to  constitute  a  contract  of  hire  would 
arise.  This  instruction  to  the  jury  was  simply  an  infer- 
ence from  the  facts  stated  in  the  agreed  case,  and  an 
inference,  too,  that  those  facts  did  not  support.  Refer- 
ring further  to  this  offer,  the  court  said  to  the  jury : 

"And  this  offer  the  men  accepted  by  submitting  to 
examination,  by  accepting  board,  lodging,  sustenance  and 
transportation,  with  the  intent,  in  the  majority  of  them 
at  least,  to  do  tlie  thing  desired"  (Trans,  p.  189;  error 
17;  italics  ours). 

There  is  not  anything  in  the  agreed  statement  of  facts 
which  shows  that  the  men  transported  knew  what  the 
plaintiffs  in  error  desired  of  them.  We  do  not  claim  that 
the  plaintiffs  in  ei'ror  did  not  entertain  the  hope  that  the 
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men  transported  to  New  York  would  find  their  way  to 
England,  and  would  there  enlist  in  the  military  or  naval 
service  of  Great  Britain.  But  we  do  claim  that  the 
plaintiffs  in  error  did  not  hire  any  of  these  transported 
men  to  go  out  of  the  United  States,  with  the  intent  to 
be  enlisted  in  such  service.  They  put  no  obligation  upon 
them  to  do  so,  and  they  refrained  from  putting  such  an 
obligation  upon  them  to  do  so,  in  order  to  avoid  violating 
the  law.  If  what  they  did,  in  fact,  was  not  a  violation 
of  the  law,  it  was  then  lawful;  and  if  what  they  did,  in 
fact,  was  conduct  which  the  United  States  Government 
believes,  if  permitted,  might  involve  it  in  some  embar- 
rassment in  its  attitude  as  a  neutral,  then  it  is  for  the 
Government  of  the  United  States,  by  appropriate  legisla- 
tion, to  prohibit  such  conduct.  But  in  the  absence  of 
such  a  prohibition  the  conduct  remains  lawful,  and  where 
conduct  has  been  so  shaped  as  to  avoid  violating  the  law, 
it  is  not  an  evasion  of  the  statute. 

The  desire  of  British  subjects  to  see  numbers  of  their 
Nationals  return  to  Great  Britain  and  enlist  in  the 
British  military  service,  is  one  which  reflects  credit  upon 
them  as  men,  involves  no  moral  turpitude  whatsoever, 
and  unless  in  the  fulfillment  of  that  desire  they  do  acts 
prohibited  by  law,  there  is  no  occasion  for  punishing 
them  as  felons.  It  seems  to  have  been  assumed  that 
because  there  may  have  been  such  a  desire  upon  the  part 
of  the  plaintiffs  in  error,  it  necessarily  follows  that  they 
have  been  guilty  of  violating  American  law.  It  seems 
to  have  been  taken  for  granted  that  British  subjects 
would  not  be  assisted  in  their  efforts  to  reach  England, 
unless  it  was  certain  that,  on  reaching  there,  they  would 
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enlist  in  the  military  service  of  Great  Britain,  and  that, 
therefore,  any  assistance  given  them  must  have  been 
associated  with  an  obligation,  on  the  part  of  the  men 
transported,  to  go  out  of  the  country  for  the  purpose  of 
enlisting.  But  the  plaintiffs  in  error,  and  the  British 
Government  behind  them,  might  well  have  felt  that  they 
could  have  safely  trusted  to  the  patriotism  of  the  British 
subjects  assisted  home,  to  secure  their  enlistment  on 
arriving  there,  and  therefore  have  appreciated  that  it 
was  unnecessary  to  put  any  obligation  upon  them  what- 
ever, as  a  condition  of  assisting  them  home.  If  the  men, 
on  arriving  in  England,  did  not  enlist,  they  might  be 
useful  to  Great  Britain  in  her  struggle,  without  entering 
the  army  at  all,  and  the  Government  would  therefore  be 
repaid  for  furnishing  them  the  means  with  which  to 
return  home.  They  could  be  useful  in  the  munition 
factories.  They  could  be  useful  in  other  branches  of 
the  national  service  of  Great  Britain,  without  enlisting 
in  lier  military  or  naval  service.  It  is  stipulated  as  a 
fact  in  the  agreed  statement  that:  f 

"His  Majesty,  the  King  of  Great  Britain  and  Ireland, 
was  at  all  times  herein  mentioned  desirous  of  the  return 
to  Great  Britain  of  British  subjects  for  employment  in 
the  army  and  navy,  and  in  the  various  branches  of  the 
national  service  of  all  kinds"  (Trans,  pp.  99,  100;  par. 
2;  italics  ours). 

These  considerations  explain  why  the  British  Govern- 
ment, and  the  plaintiffs  in  error  who  were  acting  for 
them,  were  prepared  and  willing  to  arrange  for  the 
transportation  of  the  British  subjects  concerned  without 
putting  any  obligation  upon  them  whatever,  and  without 
entering  into  contracts  of  hire  with  them,  and  therefore 
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make  it  evident  that  there  was  nothing  improbable,  or 
unlikely  about  their  rendering  the  assistance  in  question 
to  the  transported  men,  without  placing  any  obligations 
upon  them. 

Finally,   the    court   added  in   its   instructions    to   the 

jury : 

"It  would  be  to  look  unto  the  form  in  utter  disregard 
of  the  substance,  to  accept  as  a  sufficient  response  to  all 
these  facts  the  statement  that  at  no  time  did  defendants 
or  any  of  them  expressly  say  in  words  to  any  of  the  men 
that  they  should  enlist  in  the  service  of  Great  Britain 
as  soldiers,  sailors  or  marines.  Just  as  it  would  be  to 
regard  the  form  alone  and  disregard  the  substance,  to 
believe,  in  view  of  all  the  facts,  that  when  the  Consul- 
General  turned  over  to  Harris  of  the  Friendly  Associa- 
tion the  lists  of  so-called  volunteers,  with  the  manifest 
intention  that  they  should  be  used,  the  instructions  accom- 
panying them  were  designed  for  any  other  purpose  than 
to  secure  here  men  to  go  beyond  the  limits  of  the  United 
States  for  enlistment,  without  appearing  to  have  violated 
the  law;  to  accomplish  in  fact  the  results  against  which 
the  statute  is  directed,  and  to  do  the  things  therein  for- 
bidden, without  appearing  to  do  so"  (Trans,  pp.  189,  190; 
error    18). 

The  burden  of  proving  the  guilt  of  the  plaintiffs  in 

error  rested  on  the  prosecution.     As  an  essential  part 

of  that  burden,  it  was  necessary  to  establish  that  the 

plaintiffs  in  error  conspired  to  enter  definite  contracts 

of  hire  with  the  transported  men.    The  agreed  statement 

establishes  that  at  no  time 

"was  it  expressly  said  by  defendants  or  any  of  them 
in  words  to  any  of  the  men  transported  from  New  York, 
that  they,  the  said  transported  men,  should  enlist  or 
enter  themselves  in  the  service  of  Great  Britain  as  soldiers, 
sailors  or  marines"  (Trans,  p.  112;  par.  55). 
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The  court  thought  it  would  be  to  -look  to  "form  in 
utter  disregard  of  substance,"  to  yield  any  importance 
to  this  statement.  And  yet  the  statement  concerned  neg- 
atives any  express  contract  of  hire,  and  leaves  it  for  the 
prosecution  to  establish  a  contract  of  hire,  by  showing 
that  the  circumstances  imposed  upon  the  transported 
men  a  tacit  obligation,  which  we  have  shown  the  circum- 
stances did  not  create.  Because  an  express  obligation  is 
definitely  negatived  in  the  agreed  statement,  it  does  not 
follow  that  this  negation  is  pregnant  with  the  admission 
that  there  was  a  tacit  obligation.  ^ 

The  balance  of  the  instruction  referred  to  is  designed 
to  create  the  impression  in  the  minds  of  the  jury  that 
the  instructions  of  the  Consul-General  to  the  plaintiffs  in 
error  were  intended  merely  as  a  blind,  and  that,  there- 
fore, despite  the  conclusions  which  they  might  otherwise 
draw,  if  they  assumed  that  the  Consul-General 's  instruc- 
tions were  followed,  they  must  infer  that  the  conduct 
of  the  plaintiffs  in  error  constituted  a  violation  of  the 
law,  and  that  the  Consular  instructions  were  calculated, 
merely,  to  enable  the  plaintiffs  in  error  to  conceal  the 
evidences  of  their  crime,  and  not  to  enable  them  to 
comply  with  the  law.  fl 

Next  follows  the  general  conclusion  of  the  court  when 

it  instructs  the  jury  that  in  its  opinion 

"some  of  the  defendants  did  enter  into  the  conspiracy 
as  charged  in  the  indictment  and  that  defendant  Blair 
for  the  purpose  of  effecting  the  object  thereof  committed 
some  of  the  overt  acts  charged"  (Trans,  p.  190;  error  19). 

The  foregoing  instructions  indicate  very  clearly  how 
impossible  it  will  be  for  this  court  to  consider  the  case 
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now  before  it,  on  the  assumption  that  the  jury  drew  the 
necessary  inferences  of  fact  requisite  to  support  their 
verdict.  Those  inferences  were  drawn  by  the  court  and 
very  pointedly  suggested  to  the  jury  not  as  possible 
inferences  but  as  the  facts  in  the  case 


INSTRUCTIONS  WHICH  SHOULD  HAYE  BEEN  GIVEN  BUT 
WERE    NOT. 

But  even  if  the  court  were  entitled  to  state  its  conclu- 
sions as  to  the  facts,  in  charging  the  jury,  it  certainly 
was  serious  error  for  the  court,  in  stating  those  infer- 
ences, not  to  suggest  other  inferences,  equally  consistent 
with  the  facts  in  the  agreed  case  and  making  for  a 
conclusion  of  innocence,  instead  of  for  a  conclusion  of 
guilt.  But  no  such  further  inferences  were  suggested. 
Thus,  in  the 

U.  S.  Fid.  S  Guaranty  Co.,  v.  Des  Moines  Natl 
Bank  (8th  C.  C.  A),  145  Fed.  273, 
Judge  Van  Devanter  said,  quoting  from  Asbach  v.  Chi- 
cago, etc,  Ry.  Co.,  74  la.  248,  37  N.  W.  182: 

"A  theory  cannot  be  said  to  be  established  by  circum- 
stantial evidence,  even  in  a  civil  action,  unless  the  facts 
relied  upon  are  of  such  a  nature,  and  are  so  related 
to  each  other,  that  it  is  the  only  conclusion  that  can 
fairly  or  reasonably  be  drawn  from  them.  It  is  not  suf- 
ficient that  they  be  consistent,  merely,  with  that  theory, 
for  they  may  be  true,  and  yet  they  may  have  no  tendency 
to  prove  the  theory"  (p.  279). 

And  again,  in  the  same  case,  quoting  from 

Smith  V.  First  National  Bank,  99  Mass.  605, 
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Judge  Van  Devanter  says : 

"There  being  several  inferences  deducible  from  the 
facts,  the  plaintiff  has  not  maintained  the  proposition 
upon  which  alone  he  would  be  entitled  to  recover 
*  *  *  When  the  evidence  tends  equally  to  sustain 
either  of  two  inconsistent  propositions,  neither  of  them 
can  be  said  to  have  been  established  by  legitimate  proof. 
A  verdict  in  favor  of  the  party  bound  to  maintain  one 
of  these  propositions  against  the  other  is  essentially 
wrong"  (p.  280). 

There  were  two  sides  to  the  shield  in  this  case,  and  the 
court  only  displayed  one  to  the  jury;  the  other  side  was 
not  disclosed. 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  before  the  plaintiffs  in  error  could  be  convicted  the 
facts  stated  in  the  agreed  statement  must  be  of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  but 
that  of  the  guilt  of  the  plaintiffs  in  error  of  the  offense 
charged  (Trans,  pp.  191,  192;  error  25). 

U.  S.  V.  Hart,  78  Fed.  868;  affirmed  84  Fed.  799; 

U.  S.  V.  Richard,  149  Fed.  443; 

Union  Pac.  Coal  Co.  v.  U.  S.,  173  U.  S.  737,  740; 

Tucker  v.  U.  S.,  224  Fed.  833. 

So  the  court  erred  in  failing  to  instruct  the  jury  that 
if  all  the  facts  stated  in  the  agreed  case  taken  together 
are  as  compatible  with  innocence  as  with  guilt,  there 
arises  a  reasonable  doubt  requiring  the  acquittal  of  the 
plaintiffs  in  error  of  the  offenses  referred  to  in  the  indict- 
ment (Trans,  p.  192;  error  26). 

U.  S.  Fid.  d  Guaranty  Co.  v.  Des  Moines  Nat 'I 
Bank,  145  Fed.  273. 

See  also  cases  above  cited. 
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Thus  the  court  erred  in  failing  to  instruct  the  jury- 
that  the  acts  and  conduct  of  the  plaintiffs  in  error,  as 
stated  in  the  agreed  case,  were  entirely  as  consistent, 
with  the  assisting  or  transporting  to  Great  Britain  of 
British  subjects  sound  in  body  and  limb,  for  employment 
in  the  various  branches  of  the  national  service  of  all 
kinds,  as  they  were  with  any  other  theory  or  hypothesis 
(Trans,  p.  193;  error  28);  and  in  failing  further  to 
instruct  the  jury  that,  where  in  any  given  cause  there 
are  two  theories  or  hypotheses  open  by  which  the  agreed 
facts  may  be  explained,  one  in  favor  of  innocence  and 
the  other  in  favor  of  a  criminal  course,  the  one  in  favor 
of  innocence  must  be  accepted,  and  must  prevail;  and 
in  failing  further  to  instruct  the  jury  that  if  the  acts 
and  conduct  of  the  defendants,  as  stated  in  the  agreed 
case,  were  as  consistent  with  the  hypothesis  of  assisting 
and  transporting  to  Great  Britain  of  British  subjects 
sound  in  body  and  limb  for  employment  in  the  various 
branches  of  the  national  service  of  all  kinds,  as  they 
were  with  the  hypothesis  that  such  British  subjects  were 
assisted  and  transported  to  Great  Britain  for  employ- 
ment in  the  army  and  navy,  that  the  jury  could  not 
convict  the  plaintiffs  in  error,  but  must  acquit  them 
(Trans,  pp.  193,  194;  error  28). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  His  Majesty,  the  King  of  Great  Britain  and  Ireland, 
was  at  all  the  times  in  the  agreed  case  mentioned  desir- 
ous of  the  return  to  Great  Britain  of  British  subjects  for 
employment  in  the  army  and  navy,  and  in  the  various 
branches  of  the  national  service  of  all  kinds,  and  in 
failing  further   to  instruct  the  jury   that  if  the  facts 
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stated  in  the  agreed  case,  taken  together,  were  as  com^ 
patible  with  the  assisting  or  transporting  to  Great 
Britain  of  British  subjects  for  employment  in  the  various- 
branches  of  the  national  service  of  all  kinds,  as  they 
were  with  the  hypothesis  that  such  subjects  were  hired] 
or  retained  for  service  or  enlistment  in  the  army  orr 
navy  of  Great  Britain,  that  then  the  plaintiffs  in  errori 
could  not  be  convicted  of  any  offense  charged  in  the 
indictment  (Trans,  pp.  192,  193;  error  27). 

Thus  the  court  erred  in  failing  to  instruct  the  jur^ 
that  the  acts  and  conduct  of  the  plaintiffs  in  error, 
stated  in  the  agreed  case,  were  explainable  upon  a 
hypothesis  arising  upon  the  face  of  the  agreed  case  and 
consistent  with  innocence,  namely,  the  hypothesis  that 
the  plaintiffs  in  error  assisted  the  return  to  Greati 
Britain  of  British  subjects  sound  in  body  and  limb,  for' 
employment  in  the  various  branches  of  the  national 
service  of  all  kinds  (Trans,  p.  194;  error  29). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  it  was  no  crime  or  offense  against  any  of  the  laws 
of  the  United  States  to  aid  or  assist  the  return  to  Greati 
Britain  of  British  subjects  sound  in  body  or  limb,  fori 
employment  in  tlie  various  branches  of  the  national 
service  of  all  kinds  (Trans,  p.  195;  error  31). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  it  was  no  crime  or  offense  against  any  of  the  laws 
of  the  United  States  to  aid  or  assist,  financially  or  other- 
wise, the  return  to  Great  Britain  of  British  subjects 
sound  in  body  and  limb,  when  such  assistance,  whether 
financial  or  otherwise,  is  given  to  such  British  subjects 
who  voluntarily  present  themselves  and  ask  for  assist- 
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ance  without  disclosing  their  intention,  and  to  whom 
assistance  is  given  without  imposing  any  obligation  upon 
them  to  enlist  or  enter  in  the  service  of  the  King  of 
Great  Britain  and  Ireland  as  a  soldier  (Trans,  p.  195; 
error  32). 

Thus  the  court  erred  in  failing  to  instruct  the  jury  that 
it  was  no  crime  or  offense  against  any  of  the  laws  of 
the  United  States  to  aid  or  assist  the  return  to  Great 
Britain  of  British  subjects  sound  in  body  and  limb, 
where  such  assistance  was  given  by  persons  who  sup- 
posed, believed  and  presumed  that  such  British  subjects 
would  enlist  in  the  military  or  naval  service  of  Great 
Britain,  and  where  it  was  the  individual  intent  of  a 
majority  of  such  British  subjects  so  assisted  to  enlist  in 
such  service  (Trans,  pp.  195,  196;  error  33). 

Thus  the  court  erred  in  failing  to  instruct  the  jury  that 
it  was  no  crime  or  offense  against  any  of  the  laws  of 
the  United  States  to  aid  or  assist  the  return  to  Great 
Britain  of  British  subjects  sound  in  body  and  limb,  even 
though  those  furnishing  such  assistance  supposed,  be- 
lieved and  presumed  that  such  British  subjects  so 
assisted  would  enlist  in  the  military  or  naval  service  of 
Great  Britain,  and  even  though  it  was  the  individual 
intent  of  a  majority  of  such  British  subjects  so  assisted 
to  enlist  in  such  service,  where  no  obligation  was  imposed 
upon  such  British  subjects,  or  upon  any  of  them,  to  enlist 
or  enter  in  the  service  of  the  King  of  Great  Britain  and 
Ireland  as  a  soldier  or  as  a  marine  or  seaman,  and 
where  no  obligation  was  put  upon  the  British  subject 
so  assisted  to  go  beyond  the  limits  or  jurisdiction  of  the 
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United  States  with  intent  so  to  enlist   (Trans,  p.  196; 
error  34). 

Thus  the  court  erred  in  failing  to  instruct  the  jury  that 
it  was  no  crime  or  offense  against  any  of  the  laws  of 
the  United  States  to  aid  or  assist  the  return  to  Great 
Britain  of  British  subjects  sound  in  body  and  limb,  even 
though  those  persons  furnishing  such  assistance  sup- 
posed, believed  and  presumed  that  such  subjects  so  aided 
and  assisted  would  enlist  in  the  military  or  naval  service 
of  Great  Britain,  and  even  though  it  was  the  individual 
intent  of  a  majority  of  such  British  subjects  so  aided 
and  assisted  to  enlist  in  such  service,  unless  there  was 
not  only  an  obligation  upon  such  British  subjects  so 
aided  or  assisted  to  enlist  or  enter  in  the  service  of  the 
King  of  Great  Britain  and  Ireland  as  a  soldier  or  as 
a  marine  or  seaman,  or  an  obligation  upon  such  British 
subjects  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  an  intent  so  to  enlist,  but  also  there 
was  an  actual  engagement  entered  into  between  the  per- 
sons giving  such  aid  and  assistance  and  the  British 
subjects  so  aided  and  assisted,  whereby  such  British 
subjects  so  aided  or  assisted  should  enlist  or  enter  in  the 
service  of  the  King  of  Great  Britain  and  Ireland  as  a 
soldier  or  as  a  marine  or  seaman,  or  should  go  beyond 
the  limits  or  jurisdiction  of  the  United  States  with  the 
intent  so  to  enlist,  such  engagement  being  with  the 
intent  and  understanding  of  both  parties  to  such  engage- 
ment (Trans,  pp.  196,  197;  error  35). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  it  was  no  crime  or  offense  against  any  of  the  laws 
of  the  United  States  for  individuals  to  go  beyond  the 
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limits  or  jurisdiction  of  the  United  States  with  intent 
to  enlist  in  foreign  military  service  (Trans,  pp.  197,  198; 
error  36).  This  last  instruction  was  necessary  because, 
without  it,  the  jury  might  conclude  that  the  individual 
intent  of  the  transported  men  to  enlist,  and  their  indivi- 
dual intent  to  leave  the  country  for  that  purpose,  was  in 
itself  criminal,  and  believing  that,  they  would  more 
readily  assume  that  the  plaintiffs  in  error  thus  aiding 
and  abetting  a  crime,  were  guilty  as  charged  even  if  they 
assisted  men  whom  they  only  supposed,  believed  and 
presumed  were  leaving  the  country  for  that  purpose. 

The  court  erred  in  failing  to  instruct  the  jury  that  it 

was  no  crime  or  offense  against  any  of  the  laws  of  the 

United  States  to  transport  persons  out  or  beyond  the 

limits  or  jurisdiction  of  the  United  States  and  to  land 

them  in  foreign  countries,  when  such  persons  had  an 

intent    to    enlist    in    foreign    armies     (Trans    p.    198; 

error  37). 

"If  a  Captain  of  a  vessel  should  know  that  all  his 
passengers  were  going  out  of  the  United  States  for  the 
purpose  of  enlisting,  or  were  hired  or  retained  to  go,  he 
would  not  be  liable  *  *  *  \i  would  be  no  crime  to 
obtain  a  ticket  or  hire  a  cab  for  the  person  who  was  hired 
or  retained  to  go  beyond  the  limits  of  the  United  States 
to  enlist.  These  parties  might  all  be  countrymen,  and 
these  defendants  possessing  the  most  information  might 
aid  the  others  and  go  with  them  to  obtain  a  passage.  This 
was  no  crime." 

U.  S.  V.  Kazinshi,  supra,  p.  685. 

The  Laurida,  85  Fed.  760. 

Wihorg  v.  U.  S.,  163  U.  S.  632;  16  U.  S.  Sup.  Ct. 

R.  1135. 
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The  court  erred  in  instructing  the  jury,  by  adopting 
in  its  instructions,  and  presenting  the  same  to  the  jury, 
an  interpretation  of  the  agreed  statement  of  facts  and 
a  theory  of  the  case  in  favor  of  the  guilt  rather  than  in 
favor  of  the  innocence  of  the  plaintiffs  in  error,  and  in 
failing  to  instruct  the  jury  to  adopt  such  an  interpreta- 
tion of  said  agreed  case,  and  such  a  theory  of  this  cause 
as  would  be  in  favor  of  the  innocence,  rather  than  in 
favor  of  the  guilt  of  said  plaintiffs  in  error  (Trans,  pp. 
194,  195;  error  30). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  the  intention  and  purpose  of  the  plaintiffs  in  error 
in  doing  any  of  the  acts  mentioned  in  the  agreed  state- 
ment were  material  to  the  issue  then  before  the  jury, 
and  that  unless  the  jury  were  satisfied  beyond  all 
reasonable  doubt,  that  the  intention  and  purpose  of  the 
plaintiffs  in  error,  in  acting  as  shown  in  the  agreed 
statement,  were  criminal,  and  that  the  plaintiffs  in  error 
did  such  acts  with  the  intention  to  violate  tbe  law,  and 
with  that  object,  then  the  jury  could  not  find  the 
plaintiffs  in  error  guilty  of  any  offense  under  the  in- 
dictment (Trans,  p.  191;  error  24). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  not  merely  the  bare  acts  of  the  plaintiffs  in  error 
were  to  be  considered,  but  also  their  intention  and 
purpose  in  doing  any  of  tlie  acts  referred  to  in  the 
agreed  statement  (Trans,  p.  191;  error  23). 

Thus  the  court  erred  in  failing  to  instruct  the  jury 
that  the  knowledge  of  either  of  said  plaintiffs  in  error, 
of  any  criminal  conspiracy  or  agreement  or  purpose 
on   the  part   of  any   other  person   or   persons,   without 
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active  co-operation  by  them  in  such  criminal  conspiracy, 
agreement  or  purpose,  would  not  be  sufficient  to  au- 
thorize or  justify  any  finding  of  guilt  against  them 
(Trans,  pp.  190,  191;  error  22). 

All  the  foregoing  exceptions  to  the  instructions  of 
the  court  to  the  jury  (assigned  as  errors)  were  made 
while  the  jury  was  still  at  the  bar  and  before  they  re- 
turned their  verdict  (Trans,  pp.  152,  170). 

In  view  of  the  foregoing,  we  therefore  claim  that 
the  court  erred  in  those  particulars  set  forth  in  the 
assignments  of  error  as  paragraphs  38,  41,  42,  43,  44, 
45,  46  and  47  (Trans,  pp.  198,  199,  200)  relating  to  the 
receiving  of  the  verdict  of  the  jury  finding  the  plaintiffs 
in  error  guilty  under  the  first  count,  the  rendition 
of  judgment  and  pronouncing  of  sentence  against  the 
plaintiffs  in  error. 

The  errors  committed  prior  to  the  trial  have  been 
referred  to  and  considered  earlier  in  this  brief. 

CONCLUSION. 

It  is  clear,  therefore,  that  this  case,  after  the  elaborate 
analysis  which  we  have  felt  that  it  was  entitled  to 
receive,  comes  down  to  a  very  simple  proposition, 
namely:  Is  it  an  offense  against  the  laws  of  the  United 
States  (10  Federal  Penal  Code)  for  persons  in  this 
country  to  aid  or  assist  British  subjects  lo  return  to 
Great  Britain,  even  though  the  persons  so  aiding  or 
assisting  them  suppose,  believe  and  presume  that  the 
persons  so  assisted  will  enter  the  military  service  of 
Great  Britain,  and  it  is  actually  the  individual  intent 
of  a  majority  of  such  subjects  so  aided  and  assisted  to 
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enter  in  such  service,  but  where  no  obligation  was 
imposed  upon  them  to  do  so  or  to  go  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  inteut  to 
do  so? 

The  facts  of  the  case  very  clearly  show  that  the 
plaintiffs  in  error  aided  and  assisted  persons  to  go  from 
San  Francisco  to  New  York,  a  majority  of  whom  actually 
had  an  intent  to  enter  either  the  military  or  naval  ser- 
vice of  Great  Britain.  The  facts  show  that  this  aid  and 
assistance  took  the  form  of  furnishing  the  men  assisted 
with  the  means  of  transportation  from  San  Francisco 
to  New  York,  with  sustenance  money  on  the  way,  and 
with  board  and  lodging  in  San  Francisco  while  awaiting 
transportation.  The  agreed  statement  shows  that  the 
plaintiffs  in  error  supposed,  believed  and  presumed  that 
the  men  so  assisted  would  enter  the  military  or  naval 
service  of  Great  Britain,  but  there  was  no  obligation 
imposed  upon  any  of  the  men,  so  transported,  to  enter 
the  military  or  naval  service  of  Great  Britain,  or  even 
to  go  beyond  the  limits  of  the  United  States  with  that 
intention.  The  plaintiffs  in  error,  as  a  matter  of  fact, 
were  rendering  aid  and  assistance  under  instructions  to 
impose  no  such  obligation,  and  in  fact  they  imposed  no 
such  obligation,  either  expressly  or  impliedlJ^  And  to 
make  out  a  definite  contract  of  hire  it  was  essential  to 
show  the  imposition  of  such  an  obligation,  either  ex- 
pressly or  impliedly.  The  Government  of  the  United 
States  has  wholly  failed  to  show  any  definite  contract  of 
hire  entered  by  the  plaintiffs  in  error.  It  has  wholly 
failed  to  show  that  the  plaintiffs  in  error  imposed  any 
obligation  upon  the  men  transported,  or  that  the  circum- 
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stances  were  such  as  to  raise  any  tacit  obligation  in 
the  men  transported.  Having  failed  to  prove  the  case 
against  the  plaintiffs  in  error,  the  Government  has 
assumed  it,  and  the  court  below  fell  into  the  same  error. 
It  assumed  that  there  must  have  been  a  definite  con- 
tract of  hire  with  each  one  of  the  transported  men,  and 
concluded,  therefore,  that  such  contract  of  hire  had  been 
established.  But  this  assumption  we  have  shown  is  not 
''the  only  conclusion  that  can  fairly  or  reasonably  be 
drawn  from"  the  agreed  statement  of  facts,  and  is  one 
which  is,  therefore,  not  only  objectionable  on  this  ground, 
but  is  still  further  objectionable  under  the  circumstances 
because  it  disregards  the  presumption  of  innocence  to 
which  the  plaintiffs  in  error  are  entitled,  a  presumption 
which  has  the  force  of  evidence. 

Coffin  V.  U.  S.,  156  U.  S.  432;  15  U.  S.  Sup.  Ct. 
Eep.  394,  405. 

Of  course,  it  is  true  that  in  the  case  at  bar  the  plain- 
tiffs in  error  are  not  accused  of  hiring  or  retaining  men 
in  violation  of  the  statute,  but  are  accused  of  conspiring 
to  hire  or  retain  them.  But  unless  there  is  some  show- 
ing that  the  plaintiffs  in  error  actually  hired  or  retained 
men,  unless  the  facts  of  the  case  are  sufficient  to  estab- 
lish such  a  hiring  or  retaining,  there  is  nothing  to  estab- 
lish or  show  any  conspiracy  on  their  part,  for  there  is 
nothing  to  establish  or  show  any  combination  or  concert 
upon  the  part  of  the  plaintiffs  in  error  to  do  other  than 
what  it  is  disclosed  they  did  in  the  agreed  statement 
of  facts.  The  wholesale  assumptions  of  facts  in  the 
trial  of  this  case,  the  disregard  of  the  presumption  of 
innocence,  the  discarding  of  every  hypothesis  consistent 
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with  innocence  which  might  with  equal  fairness  and  rea- 
sonableness be  drawn  from  the  agreed  statement  of 
facts,  suggests,  as  quite  apposite  to  the  case,  a  circum- 
stance narrated  in 

Coffin  V.  U.  S.,  supra. 
It  there  appeared  that  Numerius,  on  trial  before  the 
Emperor,  "contented  himself  with  denying  his  guilt, 
and  there  was  not  sufficient  proof  against  him.  His 
adversary,  Delphidius,  'a  passionate  man',  seeing  that 
the  failure  of  the  accusation  was  inevitable,  could  not 
restrain  himself,  and  exclaimed,  'Oh,  illustrious  Caesar! 
if  it  is  sufficient  to  deny,  what  hereafter  will  become  of 
the  guilty?'  to  which  Julian  replied,  'If  it  suffices  to 
accuse,  what  will  become  of  the  innocent?'  " 

The  fact  that  the  indictment  in  this  case  charged  a 
violation  of  the  American  Neutrality  Laws,  the  grave 
interest  which  the  Government  might  properly  be  as- 
sumed to  take  in  such  a  charge,  the  more  or  less  vague 
notions  which  prevail,  unfortunately,  as  to  the  obliga- 
tions of  a  neutral  under  international  law,  coupled  with 
the  impression  that  the  American  Neutrality  Statute, 
adopted  in  1794,  is  sufficient  to  enforce  all  the  obliga- 
tions of  neutrality  under  international  law,  as  those 
obligations  may  be  recognized  in  1915,  the  inclination 
to  assume  vague  notions  about  what  constitutes  recruit- 
ing, and  to  assume  further  that  the  statute,  instead 
of  being  directed  against  hiring  or  retaining,  is  aimed 
at  recruiting,  may  all  have  a  tendency  to  account  for 
the  conviction  of  the  plaintiffs  in  error  in  the  case  at 
bar,  but  in  our  analysis  of  those  questions  we  submit 
that  we  have  shown  they  do  not  in  point  of  law  justify 
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the  verdict  of  the  jury  or  the  judgment  of  the  court 
below. 

The  American  Neutrality  Statute  is  not  directed 
against  recruiting,  it  does  not  prohibit  the  recruiting 
for  foreign  armies  on  American  territory,  except  as  that 
recruiting  may  take  the  form  of  an  actual  enlistment 
or  entering  the  service  of  a  foreign  nation  upon  Amer- 
ican soil,  or  may  take  the  form  of  hiring  or  retaining 
persons  upon  American  soil  to  enlist  or  enter  into 
foreign  service,  or  to  go  beyond  the  limits  or  jurisdiction 
of  the  country  with  intent  to  do  so.  Any  form  of  recruit- 
ing, if  there  be  such,  which  falls  short  of  this,  is  not 
prohibited.  The  mere  fact  that  the  acts  of  the  plaintiffs 
in  error  might  result  ultimately  in  securing  British 
soldiers  for  the  British  service,  is  a  false  quantity  here, 
and  has  no  bearing  upon  the  guilt  or  innocence  of  the 
accused. 

"If  the  act  of  an  individual  is  within  the  terms  of  the 
law,  whatever  may  be  the  reason  which  governs  him,  or 
whatever  may   be  the   result,   it   cannot  be   impeached". 

Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  535,  541. 

The  fact  that  the  acts  of  the  plaintiffs  in  error  might 
result  in  Great  Britain  securing  from  this  country 
British  subjects  for  service  in  the  British  army,  can 
no  more  affect  the  neutrality  of  this  country  than  is  the 
neutrality  of  this  country  affected  by  the  fact  that  it 
permits  the  subjects  of  those  belligerents  which  have 
compulsory  military  service  laws  to  withdraw  their 
Nationals  from  this  country.  Yet  the  right  of  bellig- 
erents, having  compulsory  military  service  laws,  and, 
therefore,   not   relying   upon   enlistments,   to   withdraw 
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their  Nationals,  has  not  only  been  exercised,  but  has 
not  been  questioned;  and  it  is  clear  that  the  assisting 
home  of  the  Nationals  of  such  belligerents  would  not 
constitute  a  violation  of  the  American  Neutrality 
Statute.  For  the  same  reason,  it  must  be  equally  clear 
that  it  would  make  for  unneutrality  rather  than  neutral- 
ity, to  give  the  American  statute  a  forced  construction 
to  cover  such  circumstances  as  those  involved  in  the 
case  at  bar.  As  there  is  a  way  under  our  law  whereby 
the  belligerent  nations,  having  compulsory  military  ser- 
vice can  withdraw  their  Nationals  without  violating  our 
law,  it  should  be  a  matter  of  satisfaction,  provided  this 
country  desires  to  preserve  a  strictly  neutral  attitude, 
that  under  our  laws  a  way  can  be  found  whereby  coun- 
tries can  likewise  withdraw  their  Nationals  which  rely 
upon  actual  enlistment  as  necessary  to  bring  about  the 
status  of  a  soldier.  We  submit,  therefore,  that  sufficient 
error  has  been  show  to  justify  a  reversal  of  the  judg- 
ment of  conviction. 

The  plaintiff  in  error,  Addis,  does  not  intend  to  file 
a  separate  brief  in  this  cause,  but  we  are  authorized 
by  his  counsel  to  state  that  they  accept  the  foregoing 
brief  as  one  submitted  on  his  behalf,  and  that  they 
desire  the  court  to  regard  this  brief  as  submitted  for 
the  plaintiff  in  error,  Addis,  as  well  as  for  the  plaintiff 
in  error,  Blair. 

Dated,  San  Francisco, 
March  15,  1916. 

Respectfully  submitted, 
J.  J.  Dunne, 
Allen    G.   Wright, 
Attorneys  for  Plaintiff  in  Error, 
Ralph  K.  Blair. 
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TABLE  COMPAROG  SECTIONS  OF  IVEUTEALITY  STATUTES. 


Scope              Act           Act 
of  Sections       of  1794    of  1797 

Act 
of  1817 

Act 
of  1818  i         ^^^-  Stat. 

Penal  Code 

Offenses 

Sec.  1 

omitted 

omitted 

Sec.     1 

Sec.  5281 

Sec.   9 

" 

"     2 

" 

•' 

"       2 

Sec.  5282,  5291 

Sec.  10.  18 

" 

"     3 

•' 

Sec.  1 

'•      3 

Sec.  5283 

Sec.   11 

•• 

"     4 

" 

"    4 

"      5 

"    5285 

"     12 

" 

"    5 

" 

omitted 

"      6 

"    5286 

"     13 

" 

omitted 

Sec.  1 

•' 

"      4 

"    5284 

omitted 

Administrative 

Sec.  6 

omitted 

" 

"      7 

"    5287 

Sec.    14 

" 

'•    7 

" 

" 

"      8 

"    5287 

"     14 

" 

"    8 

" 

" 

"      9 

"    5288 

"     15 

" 

omitted 

" 

Sec.  2 

"    10 

"    5289 

"    16 

" 

" 

" 

"    3 

"    11 

"    5290 

"    17 

Piracy  &  Treason 

Sec.  9 

Sec.  2 

omitted 

"    13 

"    5291 

"    18 

Temp.  Term 

"    10 

omitted 

Sec.  5 

omitted 

omitted 

omitted 

Repeals 

omitted 

" 

omitted 

Sec.  12 

" 

Sec.  341 

The  foregoing  table  shows  that  Sections  1  to  5  of  the 
Act  of  1794  which  defined  offenses  against  neutrality  are 
the  basis  of  Sections  9  to  13  of  the  Federal  Penal  Code 
which  now  define  those  offenses.  Except  for  slight 
changes    in   phraseology   not    affecting   any   matter   of 

Note.— The  proviso  found  in  Sec.  2  of  the  Act  of  1794  and  in  Sec.  2 
of  the  Act  of  1818  became  Sec.  5291,  U.  S.  Rev.  Stat,  and  is  now 
found   in   Sec.    18   of   the   Federal    Penal   Code. 
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principle  the  sections  which  now  define  offenses  are  what 
they  were  as  adopted  in  1794.  The  exact  changes  made 
in  Section  2  of  the  Act  of  1794  (Sec.  2  of  Act  of  1818; 
5282  U.  S.  Rev.  Stat.)  and  now  10  Fed.  Pen.  Code  are 
indicated  in  Appendix  Two. 
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Appendix  Two. 


ACT  OF  1794. 

''Sec.  2.  And  be  it  further  enacted  and  declared, 
That  if  any  person  shall  within  the  territory  or  jurisdic- 
tion of  the  United  States  enlist  or  enter  himself,  or  hire 
or  retain  another  person  to  enlist  or  enter  himself,  or  to 
go  beyond  the  limits  or  jurisdiction  of  the  United  States 
with  intent  to  be  enlisted  or  entered  in  the  service  of  any 
foreign  prince  or  state  as  a  soldier,  or  as  a  marine  or 
seaman  on  board  of  any  vessel  of  war,  letter  of  marque 
or  privateer,  every  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined  not 
exceeding  one  thousand  dollars,  and  be  imprisoned  not 
exceeding  three  years.  (1)  Provided,  That  this  shall 
not  be  construed  to  extend  to  any  subject  or  citizen 
of  a  foreign  prince  or  state  who  shall  transiently  be 
within  the  United  States  and  shall  on  board  of  any 
vessel  of  war,  letter  of  marque  or  privateer,  which  at 
the  time  of  its  arrival  within  the  United  States  was 
fitted  and  equipped  as  such,  enlist  or  enter  himself  or 
hire  or  retain  another  subject  or  citizen  of  the  same 
foreign  prince  or  state,  who  is  transiently  within  the 
United  States,  to  enlist  or  enter  himself  to  serve  such 
prince  or  state  on  board  such  vessel  of  war,  letter  of 
marque  or  privateer,  if  the  United  States  shall  then  be 
at  peace  with  such  prince  or  state.  (2)  And  provided 
further.  That  if  any  person  so  enlisted  shall  within 
thirty  days  after  such  enlistment  voluntarily  discover 
upon  oath  to  some  justice  of  the  peace  or  other  civil 
magistrate,  the  person  or  persons  by  whom  he  was  so 
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enlisted,  so  as  that  he  or  they  may  be  apprehended  and 
convicted  of  the  said  offence;  such  person  so  discov- 
ering the  offender  or  offenders  shall  be  indemnified  from 
the  penalty  prescribed  by  this  act"  (numbers  in  paren- 
thesis ours). 

Sec.  2,  1  Stats,  at  Large  383. 

ACT   OF   1818. 

''Sec,  2.  And  be  it  further  enacted,  That  if  any  person 
shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  enlist  or  enter  himself,  or  hire  or  retain  another 
person  to  enlist  or  enter  himself,  or  to  go  beyond  the 
limits  or  jurisdiction  of  the  United  States  with  intent 
to  be  enlisted  or  entered  in  the  service  of  any  foreign 
prince,  state,  colony,  district,  or  people,  as  a  soldier, 
or  as  a  marine  or  seaman,  on  board  of  any  vessel  of 
war,  letter  of  marque,  or  privateer,  every  person  so 
offending  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  exceeding  one  thousand  dollars, 
and  be  imprisoned  not  exceeding  three  years;  Provided, 
That  this  act  shall  not  be  construed  to  extend  to  any 
subject  or  citizen  of  any  foreign  prince,  state,  colony, 
district  or  people,  who  shall  transiently  be  within  the 
United  States,  and  shall  on  board  of  any  vessel  of  war, 
letter  of  marque,  or  privateer,  which  at  the  time  of  its 
arrival  within  the  United  States,  was  fitted  and  equipped 
as  such  to  enlist  or  enter  himself,  or  hire  or  retain 
another  subject  or  citizen  of  the  same  foreign  prince, 
state,  colony,  district  or  people,  who  is  transiently  within 

Note:  The  second  proviso  of  Section  2  of  the  Act  of  1794  is 
dropped    in    the    corresponding    section    below    of    the    Act    of    1818. 


the  United  States,  to  enlist  or  enter  himself  to  serve  such 
foreign  prince,  state,  colony,  district,  or  people,  on  board 
such  vessel  of  war,  letter  of  marque,  or  privateer,  if 
the  United  States  shall  then  be  at  peace  with  such 
foreign  prince,  state,  colony,  district,  or  people." 
Sec.  2,  3  Stats,  at  Large  448. 

SECTION  5282  U.  S.  REVISED  STATUTES. 

"Every  person  who,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  enlists  or  enters  himself,  or 
hires  or  retain  another  person  to  enlist  or  enter  him- 
self, or  to  go  beyond  the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be  enlisted  or  entered 
in  the  service  of  any  foreign  prince,  state,  colony,  dis- 
trict, or  people,  as  a  soldier,  or  as  a  marine  or  seaman, 
on  board  of  any  vessel  of  war,  letter  of  marque  or  pri- 
vateer, shall  be  deemed  guilty  of  high  misdemeanor 
and  shall  be  fined  not  more  than  one  thousand  dollars, 
and  imprisoned  not  more  than  three  years". 

SECTION  10,  FEDERAL  PENAL  CODE. 

'*  Whoever,  within  the  territory  or  jurisdiction  of  the 
United  States,  enlists  or  enters  himself,  or  hires  or 
retains  another  person  to  enlist  or  enter  himself,  or  to 
go  beyond  the  limits  or  jurisdiction  of  the  United  States 
with  intent  to  be  enlisted  or  entered  in  the  service  of 
any  foreign  prince,  state,  colony,  district,  or  people,  as 

Note:  For  an  explanation  of  the  reason  for  adding  "colony, 
district  or  people"  see  "The  Three  Friends",  166  U.  S.  1,  17  U.  S. 
Sup.    Court    Rep.    495,    499. 

Note:  The  proviso  to  Section  2  of  the  Act  of  1818  became  Section 
5291  United  States   Revised   Statutes. 
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a  soldier,  or  as  a  marine  or  seaman,  on  board  of  any 
vessel  of  war,  letter  of  marque  or  privateer  shall  be 

[ ]   fined  not  more  than  one  thousand  dollars, 

and  imprisoned  not  more  than  three  years." 

In  stating  the  law  as  above  where  changes  have  been 
made  in  subsequent  enactments,  they  are  indicated  by 
underlining  the  new  words,  or  by  indicating  omissions 
with  brackets. 


Note:       The    proviso    contained    in    Section    5291    U.     S.     Revised 
Statutes    is   now   found    in    18    Federal    Penal    Code. 
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Appendix  Three. 


"An  Act  for  the  better  discovering  and  repressing  of 
popish  recusants."    (3  Jac.  I,  Chap.  IV). 

"XVIII.  And  forasmuch  as  it  is  found  by  late  ex- 
perience, that  such  as  go  voluntarily  out  of  this  realm 
of  England  to  serve  foreign  princes,  states  or  potentates, 
are  for  the  most  part  perverted  in  their  religion  and 
loyalty  by  Jesuits  and  fugitives,  with  whom  they  do 
there  converse;  (2)  be  it  therefore  enacted  by  the  au- 
thority aforesaid.  That  every  subject  of  this  realm  that 
after  the  tenth  day  of  June  next  coming  shall  go  or 
pass  out  of  this  realm  to  serve  any  foreign  prince,  state 
or  potentate,  or  shall  after  the  said  tenth  day  of  June 
pass  over  the  seas,  and  there  shall  voluntarily  serve  any 
such  foreign  prince,  state  or  potentate,  not  having 
before  his  or  their  going  or  passing  as  aforesaid  taken 
the  oath  aforesaid  before  the  officer  hereafter  appointed, 
shall  be  a  felon. 

XIX.  And  that  if  any  gentleman  or  person  of  higher 
degree,  or  any  person  or  persons  which  hath  borne  or 
shall  bear  any  office  or  place  of  captain,  lieutenant  or 
any  other  place,  charge  or  office  in  camp,  army  or  com- 
pany of  soldiers,  or  conductor  of  soldiers,  shall  after  go 
or  pass  voluntarily  out  of  this  realm  to  serve  any  such 
foreign  prince,  state  or  potentate,  or  shall  voluntarily 
serve  any  such  prince,  state  or  potentate  before  that  he 
and  they  shall  become  bound  by  obligation,  with  two  such 
sureties  as  shall  be  allowed  of  by  the  officers  which  are 
hereafter  by  this   act  limited  to   take  the  same  bond. 


VUl 

unto  our  sovereign  lord  the  King's  majesty,  his  heirs 
or  successors,  in  the  sum  of  twenty  pounds  of  current 
English  money  at  the  least,  with  condition  to  the  effect 
following,  shall  be  a  felon. 

The  tenor  of  which  condition  foUoweth,  viz. 
XX.     That  if  the  within  bounden,  etc." 
7  Stat.  L.  157,  158;  1605. 
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Appendix  Four. 


''An  Act  to  prevent  the  listing  her  Majesty's  sub- 
jects to  serve  as  soldiers  without  her  Majesty's  license." 
(13  Anne,  Chap.  X.) 

*'Be  it  therefore  enacted  by  the  Queen's  most  Excel- 
lent Majesty  by  and  with  the,  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal  and  Commons  in  this 
present  Parliament  assembled  and  by  and  with  the 
Authority  of  the  same  That  if  any  Subject  of  the  Crown 
of  Great  Britain  from  and  after  the  First  Day  of 
August  next  shall  within  the  Kingdom  of  Great  Britain 
or  Ireland  or  from  and  after  the  First  Day  of  October 
next  without  the  same  list  or  enter  himself  or  procure 
any  Person  being  a  Subject  of  Her  Majesty  Her  Heirs 
or  Successors  to  list  or  enter  himself  or  hire  or  retain 
any  Person  being  a  Subject  of  Her  Majesty  Her  Heirs 
or  Successors  with  an  Intent  to  cause  such  Person  to 
list  or  enter  himself  or  procure  any  Person  being  a 
Subject  of  Her  Majesty  Her  Heirs  or  Successors  to  go 
beyond  the  Seas  or  embark  with  Intent  and  in  order  to  be 
listed  to  serve  any  Foreign  Prince  State  Potentate  or 
Person  whatsoever  as  a  Soldier  without  Leave  or  License 
of  Her  Majesty  Her  Heirs  or  Successors  first  obtained 
for  listing  any  of  the  Subjects  of  Her  Majesty  Her  Heirs 
or  Successors  to  serve  any  such  Foreign  Prince  State 
or  Potentate  or  Person  as  Soldiers  under  the  Sign 
Manual  of  Her  Majesty  Her  Heirs  or  Successors  every 
such  Person  so  offending  being  thereof  lawfully  con- 
victed shall  be  taken  deemed  and  adjudged  to  be  guilty 


of  High  Treason  and  shall  suffer  and  forfeit  as  in  Cases 
of  High   Treason. 

And  be  it  further  enacted  by  the  Authority  aforesaid 
That  where  any  Offences  against  this  Act  shall  be  com- 
mitted out  of  this  Realm  the  same  may  be  alledged  and 
laid  inquired  of  and  tryd  in  any  County  of  Great  Britain. 

Provided  always  That  no  license  shall  be  effectual 
to  exempt  any  Person  from  the  Penalty  of  this  Act  who 
shall  list  or  cause  to  be  listed  or  entred  any  of  the 
Subjects  of  Her  Majesty  Her  Heirs  or  Successors  in 
the  Service  of  the  French  King  until  after  that  the  said 
French  King  shall  have  disbanded  broke  and  dismissed 
all  the  Regiments  Troops  or  Companies  of  Soldiers 
which  he  hath  or  may  have  in  His  Service  consisting  of 
the  natural-born  Subjects  of  the  Crown  of  Great  Britain. 

Provided  always  That  this  Act  shall  continue  in  force 
for  Three  Years  from  the  said  First  Day  of  August 
and  to  the  End  of  the  next  Session  of  Parliam.t  after 
the  Expiration  of  the  said  Three  Years  and  no  longer." 

Statutes  of  the  Realm,  1821,  Reprint   (12  Anne, 
Chap.  XI;  1713). 
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Appendix  Five. 


''An  act  to  prevent  the  listing  of  his  Majesty's  sub- 
jects to  serve  as  soldiers  without  his  Majesty's  license." 
(9  Geo.  II,  Chap.  30.) 

''Whereas  divers  of  his  Majesty's  subjects  have  been 
of  late  seduced  «to  enlist  themselves  to  serve  as  soldiers 
under  foreign  princes,  states,  or  potentates,  which  prac- 
tice is  highly  prejudicial  to  the  safety  and  welfare  of  this 
kingdom;  for  remedy  thereof,  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  if  any  subject  of  the  crown 
of  Great  Britain,  from  and  after  the  twenty-fourth  of 
June  next,  shall  within  the  kingdom  of  Great  Britain 
or  Ireland,  or  from  and  after  the  twenty  ninth  day  of 
September  next  without  the  same,  enlist  or  enter  him- 
self, or  if  any  person  shall  procure  any  subject  of  his 
Majesty,  his  heirs  or  successors,  to  enlist  or  enter  him- 
self, or  hire  or  retain  any  person  being  a  subject  of  his 
Majesty,  his  heirs  or  successors,  with  an  intent  to  cause 
such  person  to  enlist  or  enter  himself,  or  procure  any 
person  being  a  subject  of  his  Majesty,  his  heirs  or  suc- 
cessors, to  go  beyond  the  seas,  or  embark,  with  an  intent 
and  in  order  to  be  enlisted  to  serve  any  foreign  prince, 
state,  or  potentate,  as  a  soldier,  without  leave  or  license 
of  his  Majesty,  his  heirs  or  successors,  first  had  and 
obtained  for  enlisting  any  of  the  subjects  of  his  Majesty, 
his  heirs  or  successors,  to  serve  any  such  foreign  prince, 
state,  or  potentate,  as  soldiers,  under  the  sign  manual 
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of  his  Majesty,  his  heirs  or  successors,  every  such  person 
so  offending,  being  thereof  lawfully  convicted,  shall  be 
taken,  deemed,  and  adjudged,  to  be  guilty  of  felony,  and 
shall  suffer  death  as  in  cases  of  felony  without  benefit 
of  clergy. 

II.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  where  any  offence  against  this  act  shall  be 
committed  out  of  this  realm,  the  same  may  be  alledged 
to  be  committed,  and  may  be  laid,  enquired  of,  and  tried, 
in  any  county  in  England. 

III.  Provided  always,  and  be  it  further  enacted  by 
the  authority  aforesaid.  That  in  case  any  person  so 
enlisted,  or  inveigled,  or  enticed  to  go  beyond  the  seas 
in  order  to  be  enlisted,  as  a  non-commissioned  officer,  or 
private  soldier,  in  any  foreign  service,  without  his 
Majesty's  licence  first  had  and  obtained  as  aforesaid, 
shall  within  fourteen  days  after  such  enlisting  or  agree- 
ment to  go  beyond  the  seas,  voluntarily  discover  upon 
oath  before  any  of  his  Majesty's  justices  of  the  peace  or 
other  civil  magistrate,  the  person  or  persons  by  whom  he 
was  so  enlisted,  inveigled  or  enticed,  as  aforesaid,  so 
as  he  or  they  may  be  apprehended  and  convicted  of  the 
said  offence,  such  person  or  persons  so  discovering  as 
aforesaid,  shall  be  indemnified  from  the  penalty  inflicted 
by  this  act,  and  all  other  penalties  whatsoever  on  account 
of  the  said  offence." 

9  Geo.  II,  c.  30-18  Stat,  at  Large  44  (1736). 
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Appendix   Six. 


'^An  act  to  prevent  his  Majesty's  subjects  from  serv- 
ing as  officers  under  the  French  King;  and  for  the 
better  enforcing  an  act  passed  in  the  ninth  year  of  his 
present  Majesty's  reign,  to  prevent  the  enlisting  his 
Majesty's  subjects  to  serve  as  soldiers  without  his 
Majesty's  licence;  and  for  obliging  such  of  his  Majesty's 
subjects  as  shall  accept  commissions  in  the  Scotch 
Brigade,  in  the  service  of  the  states  general  of  the 
united  provinces,  to  take  oaths  of  allegiance  and  abjura- 
tion."    (29  Geo.  II,  Chap.  17). 

''Whereas  divers  of  his  Majesty's  subjects  have  been 
induced  to  serve  as  officers  under  the  French  King, 
which  practice  is  highly  to  the  dishonour,  and  is  greatly 
prejudicial  to  the  safety  and  welfare  of  this  kingdom; 
for  remedy  thereof,  be  it  enacted  by  the  King's  most 
excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  if  any  subject  of  the  crown  of  Great 
Britain,  from  and  after  the  first  day  of  May  one  thou- 
sand seven  hundred  and  fifty  six,  shall  take  or  accept 
of  any  military  commission,  or  otherwise  enter  into  the 
military  service  of  the  French  King,  as  a  commissioned 
or  non-commissioned  officer,  without  leave  or  licence  of 
his  Majesty,  his  heirs  or  successors,  first  had  and  ob- 
tained for  that  purpose,  under  the  sign  manual  of  his 
Majesty,  his  heirs  or  successors,  every  such  person  so 
offending,  being  thereof  lawfully  convicted,  shall  be 
taken,   deemed   and   adjudged   guilty  of  a   felony,   and 
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shall  suffer  death  as  in  cases  of  felony,  without  benefit 
of   clergy. 

II.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  if  any  commissioned  or  non-commissioned 
officer,  or  private  soldier  (being  a  subject  of  the  crown 
■of  Great  Britain)  who  may  be  now  in  the  said  service, 
without  his  Majesty's  licence  first  had  and  obtained 
as  aforesaid,  do  and  shall,  on  or  before  the  twenty  ninth 
day  of  September  one  thousand  seven  hundred  and 
fifty  seven,  return  into  this  kingdom,  with  intent  to 
become,  and  shall  become,  a  dutiful  and  faithful  subject 
of  his  Majesty,  his  heirs  and  successors,  and  surrender 
himself  to  any  one  or  more  of  his  Majesty's  justices  of 
the  peace  within  this  kingdom,  and  shall  within  the 
time  aforesaid,  with  good  and  sufficient  sureties,  enter 
into  a  sufficient  recognizance  to  appear  at  the  next 
general  assizes,  or  general  quarter  session  of  the  peace 
to  be  held  for  the  county  in  which  he  or  they  shall  so 
surrender,  and  shall  at  such  general  assizes,  or  quarter 
sessions  of  the  peace,  take  and  subscribe  the  oaths  of 
allegiance  and  abjuration  in  open  court,  such  officer  and 
soldier  shall  from  thenceforth  be  exempted  and  freed 
from  all  offenses,  penalties  and  forfeitures  created  by 
this  act,  or  by  any  other  act,  against  inlisting  in  foreign 
service;  any  thing  in  this  act,  or  in  any  former  act,  to 
the  contrar}^  thereof  in  any  wise  notwithstanding. 

III.  And  be  it  further  enacted.  That  if  any  commis- 
sioned or  non-commissioned  officers  or  private  soldiers 
(subjects  of  the  crown  of  Great  Britain)  who  are  now 
in  the  service  of  the  French  King,  shall  remain  and 
continue  in  such  service,  from  and  after  the  said  twenty 
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ninth  day  of  September  one  thousand  seven  hundred 
and  fifty  seven,  without  leave  or  licence  from  his  Ma- 
jesty, his  heirs  and  successors,  first  had  and  obtained, 
under  the  sign  manual  of  his  Majesty,  his  heirs  or  suc- 
cessors, all  and  every  such  persons  and  person  so  offend- 
ing, being  thereof  lawfully  convicted,  shall  be  taken, 
deemed  and  adjudged  to  be  guilty  of  felony,  and  shall 
suffer  death  as  in  cases  of  felony,  without  benefit  of 
clergy. 

IV.  And  whereas  a  practice  has  been  introduced 
in  order  to  evade  and  elude  the  provisions  made  by  an 
act  passed  in  the  ninth  year  of  his  present  Majesty's 
reign,  intituled.  An  act  to  prevent  the  listing  his 
Majesty's  subjects  to  serve  as  soldiers  without  his 
Majesty's  licence,  by  hiring,  retaining,  or  procuring  his 
Majesty's  subjects  to  go  beyond  the  seas,  or  embark, 
with  an  intent  upon  their  arrival  abroad,  to  inlist 
and  enter  themselves  to  serve  as  soldiers  in  foreign 
service,  without  actually  giving  them  any  inlisting 
money  at  the  time  of  their  so  procuring  them  to  go 
abroad,  with  the  intent  aforesaid;  and  whereas  a  doubt 
has  arose,  whether  the  so  hiring,  retaining  or  procuring, 
his  Majesty's  subjects,  with  intent  to  embark,  and  go 
beyond  the  seas,  to  be  inlisted  when  abroad  to  serve 
as  soldiers  in  foreign  service,  without  actually  paying 
to  such  persons,  and  their  receiving  inlisting  money 
here  from  the  persons  so  hiring,  retaining  or  procuring, 
be  an  inlisting  within  the  meaning  and  intention  of  the 
said  act  of  the  ninth  of  his  present  Majesty,  as  to  make 
such  person  liable  to  the  provisions  and  penalties  of 
the  said  act;  for  removing  the  said  doubt,  amd  for  the 
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mare  effectually  preventing  a  practice  so  highly  detri- 
mental to  this  kingdom ;  be  it  declared  and  enacted,  That 
if  any  subject  of  the  crown  of  Great  Britain  hath  en- 
gaged, contracted  or  agreed,  or  shall  engage,  contract 
or  agree,  within  the  kingdom  of  Great  Britain  or  Ire- 
land, to  go  beyond  the  seas,  or  embark,  with  an  intent 
and  in  order  to  inlist  and  enter  himself  to  serve  as  a 
soldier  in  any  foreign  service,  though  no  enlisting  money 
be  actually  paid  to  or  received  by  him;  or  if  any  per- 
son hath  hired,  retained,  engaged  or  procured,  or  shall 
hire,  retain,  engage  or  procure  any  subject  of  his 
Majesty,  his  heirs  or  successors,  though  no  inlisting 
money  hath  been  or  shall  be  actually  paid  to  or  received 
by  him,  to  agree  to  go  beyond  the  seas  or  embark,  with 
an  intent  and  in  order  to  be  inlisted  to  serve  any  foreign 
prince,  state  or  potentate,  as  a  soldier,  without  leave 
or  licence  of  his  Majesty,  his  heirs  or  successors,  first 
had  and  obtained  for  that  purpose,  ever^^  such  person 
so  offending,  being  thereof  lawfully  convicted,  shall  be 
adjudged  to  be  guilty  of  felony,  and  shall  suffer  death 
as  in  cases  of  felony,  without  benefit  of  clergy." 

29  Geo.  II,  c.  17-21  Stats,  at  Large  403  (1756). 
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Appendix  Seven. 


''An  Act  to  prevent  the  enlisting  or  engagement  of 
His  Majesty's  Subjects  to  serve  in  Foreign  Service, 
and  the  fitting  out  or  equipping,  in  his  Majesty's  Do- 
minions, Vessels  for  Warlike  Purposes,  without  his 
Majesty's  Licence."     (59  Geo.  Ill,  Chap.  69.) 

"Wliereas  the  Enlistment  or  Engagement  of  his  Maj- 
esty's Subjects  to  serve  in  War  in  Foreign  Service, 
without  His  Majesty's  Licence,  and  the  fitting  out  and 
equipping  and  arming  of  Vessels  by  His  Majesty's  Sub- 
jects, without  His  Majesty's  Licence,  for  Warlike  Oper- 
ations in  or  against  the  Dominions  or  Territories  of  any 
Foreign  Prince,  State,  Potentate  or  Persons  exercising 
or  assuming  to  exercise  the  Powers  of  Government  in 
or  over  any  Foreign  Country,  Colony,  Province  or  Part 
of  any  Province,  or  against  the  Ships,  Goods  or  Mer- 
chandise of  any  Foreign  Prince,  State,  Potentate  or 
Persons  as  aforesaid,  or  their  Subjects,  may  be  pre- 
judicial to  and  tend  to  endanger  the  Peace  and  Welfare 
of  the  Kingdom:  And  Whereas  the  Laws  in  force  are 
not  sufiiciently  effectual  for  preventing  the  same:  Be 
it  therefore  enacted  by  The  King's  Most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of 
the  same.  That  from  and  after  the  passing  of  this  Act, 
an  Act  passed  in  the  Ninth  Year  of  the  Reign  of  his 
late  Majesty  King  George  the  Second,  intituled  An 
Act  to  prevent  the  listing  His  Majesty's  Subjects  to 
serve  as   Soldiers  without  his  Majesty's  Licence;  and 
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also  an  Act  passed  in  the  Twenty  ninth  Year  of  the 
Reign  of  His  said  late  Majesty  King  George  the  Second, 
entituled  An  Act  to  Prevent  His  Majesty's  Subjects 
from  serving  as  Officers  under  the  French  King;  and 
for  better  enforcing  an  Act  Passed  in  the  Ninth  Year 
of  his  Present  Majesty's  Reign  to  prevent  the  en- 
listing His  Majesty's  Subjects  to  serv^e  as  Soldiers 
without  His  Majesty's  Licence;  and  for  obliging  such 
of  His  Majesty's  Subjects  as  shall  accept  Commissions 
in  the  Scotch  Brigade  in  the  Service  of  the  States 
General  of  the  United  Provinces,  to  take  the  Oaths  of 
Allegiance  and  Abjuration;  and  also  an  act  passed  in 
Ireland  in  the  Eleventh  Year  of  the  Reign  of  His  said 
late  Majesty  King  George  the  Second,  intituled  An  Act 
for  the  more  effectual  preventing  the  enlisting  of  His 
Majesty's  Subjects  to  serve  as  Soldiers  in  Foreign 
Service  without  His  Majesty's  Licence;  and  also  an 
Act  passed  in  Ireland  in  the  Nineteenth  Year  of  the 
Reign  of  His  said  late  Majesty  King  George  the  Second, 
intituled  An  Act  for  the  more  effectual  preventing  His 
Majesty's  Subjects  from  entering  into  Foreign  Service, 
and  for  Publishing  an  Act  of  the  Seventh  Year  of  King 
William  the  Third,  intituled  'An  Act  to  prevent  Foreign 
Education';  and  all  and  everj^  the  Clauses  and  Pro- 
visions in  the  said  several  Acts  contained,  shall  be  and 
the  same  are  hereby  repealed. 

n.  And  be  it  further  declared  and  enacted.  That  if 
any  natural  born  Subject  of  His  Majesty,  His  Heirs 
and  Successors,  without  the  Leave  or  Licence  of  His 
Majesty,  His  Heirs  of  Successors,  for  the  Purpose  first 
had  and  obtained,  under  the  Sign  Manual  of  His  Maj- 
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esty,  His  Heirs  or  Successors,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  His  Majesty,  His  Heirs 
or  Successors,  shall  take  or  accept,  or  shall  agree  to 
take  or  accept,  any  Military  Commission,  or  shall  other- 
wise enter  into  the  Military  Service  as  a  Commissioned 
or  Non-commissioned  Ofificer,  or  shall  enlist  or  enter 
himself  to  enlist,  or  shall  agree  to  enlist  or  enter  him- 
self to  serve  as  a  Soldier,  or  to  be  employed  or  shall 
serve  in  any  Warlike  or  Military  Operation,  in  the 
Service  of  or  for  or  under  or  in  aid  of  any  Foreign 
Prince,  State,  Potentate,  Colony,  Province  or  Part  of 
any  Province  or  People,  or  of  any  Person  or  Persons 
exercising  or  assuming  to  exercise  the  Powers  of  Gov- 
ernment in  or  over  any  Foreign  Country,  Colony,  Pro- 
vince or  Part  of  any  Province  or  People,  either  as  an 
Officer  or  Soldier,  or  in  any  Military  Capacity;  or  if 
any  natural  born  Subject  of  His  Majesty  shall,  without 
such  Leave  or  Licence  as  aforesaid,  accept,  or  agree  to 
take  or  accept,  any  Commission,  Warrant  or  Appoint- 
ment as  an  officer,  or  shall  enlist  or  enter  himself,  or 
shall  agree  to  enlist  or  enter  himself,  to  serve  as  a 
Sailor  or  Marine,  or  to  be  employed  or  engaged,  or 
shall  serve  in  and  on  board  any  Ship  or  Vessel  of  War, 
or  in  and  on  board  any  Ship  or  Vessel  used  or  fitted 
out,  or  equipped  or  intended  to  be  used  for  any  Warlike 
Purpose,  In  the  Service  of  or  for  or  under  or  in  aid 
of  any  Foreign  Power,  Prince,  State,  Potentate,  Colony, 
Province  or  Part  of  any  Province  or  People,  or  of  any 
Person  or  Persons  exercising  or  assuming  to  exercise 
the  Powers  of  Government  in  or  over  any  Foreign 
Country,  Colony,  Province  or  Part  of  any  Province  or 
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People;  or  if  any  natural  born  Subject  of  His  Majesty 
shall,  without  such  Leave  and  Licence  as  aforesaid, 
engage,  contract  or  agree  to  go,  or  shall  go  to  any 
Foreign  State,  Country,  Colony,  Province  or  Part  of 
any  Province,  or  to  any  Place  beyond  the  Seas,  with 
an  intent  or  in  order  to  enlist  or  enter  himself  to  serve, 
or  with  intent  to  serve  in  any  Warlike  or  Military  Opera- 
tions whatever,  whether  by  Land  or  by  Sea,  in  the 
Service  of  or  for  or  under  or  in  aid  of  any  Foreign 
Prince,  State,  Potentate,  Colony,  Province  or  Part  of 
any  Province  or  People,  or  in  the  Service  of  or  for  or 
under  or  in  aid  of  any  Person  or  Persons  exercising 
or  assuming  to  exercise  the  Powers  of  Government  in 
or  over  any  Foreign  Country,  Colony,  Province  or  Part 
of  any  Province  or  People,  either  as  an  Officer  or  a 
Soldier,  or  in  any  other  Military  Capacity,  or  as  an 
Officer  or  Sailor,  or  Marine,  in  any  such  Ship  or  Vessel 
as  aforesaid,  although  no  enlisting  Money  or  Pay  or 
Eeward  shall  have  been  or  shall  be  in  any  or  either 
of  the  Cases  aforesaid  actually  paid  to  or  received 
by  him,  or  by  any  Person  to  or  for  his  Use  or  Benefit; 
or  if  any  Person  whatever,  within  the  United  Kingdom 
of  Grfeat  Britain  and  Ireland,  or  in  any  Part  of  His 
Majesty's  Dominions  elsewhere,  or  in  any  Country, 
Colony,  Settlement,  Island,  or  Place  belonging  to  or 
subject  to  His  Majesty,  shall  hire,  retain,  engage  or 
procure,  or  shall  atte^npt  or  endeavor  to  hire,  retain, 
engage  or  procure,  any  Person  or  Persons  whatever 
to  enlist,  or  to  enter  or  engage  to  enlist,  or  to  serve  or 
to  be  employed  in  any  such  Service  or  Employment 
as  aforesaid,  as  an  Officer,  Soldier,  Sailor  or  Marine, 
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either  in  Land  or  Sea  Service,  for  or  under  or  in  aid  of 
any  Foreign  Prince,  State,  Potentate,  Colony,  Province  or 
Part  of  any  Province  or  People,  or  for  or  under  or  in 
aid  of  any  Persons  or  Persons  exercising  or  assuming 
to  exercise  any  Powers  of  Government  as  aforesaid,  or 
to  go  or  to  agree  to  go  or  embark  from  any  Part  of 
His  Majesty's  Dominions,  for  the  purpose  or  with  intent 
to  be  so  enlisted,  entered,  engaged  or  employed  as  afore- 
said, whether  any  enlisting  Money,  Pay  or  Reward 
shall  have  been  or  shall  be  actually  given  or  received, 
or  not;  in  any  or  either  of  such  Cases,  every  Person 
so  offending  shall  be  deemed  guilty  of  a  Misdemeanor, 
and  upon  being  convicted  thereof,  upon  any  Informa- 
tion or  Indictment,  shall  be  punishable  by  Fine  and 
Imprisonment,  or  either  of  them,  at  the  Discretion 
of  the  Court  before  which  such  Offender  shall  be  con- 
victed." 

59  Geo.  Ill,  c.  69-59  Stat,  at  Large  420  (3  July, 
1819). 
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Appendix  Eight. 


''An  Act  to  regulate  the  conduct  of  Her  Majesty's 
Subjects  during  the  existence  of  hostilities  between  for- 
leign  states  with  which  Her  Majesty  is  at  peace"  (9th 
August  1870). 

*'4.  If  any  person,  without  the  license  of  Her  Majesty, 
being  a  British  subject,  within  or  without  Her  Majesty's 
dominions,  accepts  or  agrees  to  accept  any  commission 
or  engagement  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  any  foreign  state  at  peace 
with  Her  Majesty,  and  in  this  Act  referred  to  as  a 
friendly  state,  or  whether  a  British  subject  or  not  within 
Her  Majesty's  dominions,  induces  any  other  person  to 
accept  or  agree  to  accept  any  commission  or  engagement 
in  the  military  or  naval  service  of  any  such  foreign  state 
as  aforesaid 

He  shall  be  guilty,  etc. 

5.  If  any  person,  without  the  license  of  Her  Majesty, 
being  a  British  subject,  quits  or  goes  on  board  any  ship 
with  a  view  of  quitting  Her  Majesty's  dominions,  with 
intent  to  accept  any  commission  or  engagement  in  the 
military  or  naval  service  of  any  foreign  state  at  war 
with  a  friendly  state,  or  whether  a  British  subject  or 
not,  within  Her  Majesty's  dominions,  induces  any  other 
person  to  quit  or  to  go  on  board  any  ship  with  a  view 
of  quitting  Her  Majesty's  dominions  with  the  like  in- 
tent  

He  shall  be  guilty,  etc. 

6.  K  any  person  induces  any  other  person  to  quit 
Her  Majesty's  dominions  or  to  embark  on  any  ship  within 
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Her  Majesty's  dominions  under  a  misrepresentation  or 
false  representation  of  the  service  in  which  such  person 
is  to  be  engaged,  with  the  intent  or  in  order  that  such 
person  may  accept  or  agree  to  accept  any  commission 
or  engagement  in  the  military  or  naval  service  of  any 

foreign  state  at  war  with  a  friendly  state 

He  shall  be  guilty,  etc. 

7.  If  the  master  or  owner  of  any  ship,  without  the 
license  of  Her  Majesty,  knowingly  either  takes  on  board 
or  engages  to  take  on  board,  or  has  on  board  such  ship 
within  Her  Majesty's  dominions  any  of  the  following 
person,  in  this  Act  referred  to  as  illegally  enlisted  per- 
sons ;  that  is  to  say, 

(1)  Any  person  who,  being  a  British  subject  within 
or  without  the  dominions  of  Her  Majesty,  has, 
without  the  license  of  Her  Majesty,  accepted  or 
agreed  to  accept  any  commission  or  engagement  in 
the  military  or  naval  service  of  any  foreign  state 
at  war  with  any  friendly  state: 

(2)  Any  person,  being  a  British  subject,  who  with- 
out the  license  of  Her  Majesty,  is  about  to  quit 
Her  Majesty's  dominions  with  intent  to  accept 
any  commission  or  engagement  in  the  military  or 
naval  service  of  any  foreign  state  at  war  with  a 
friendly  state: 

(3)  Any  person  who  has  been  induced  to  embark 
under  a  misrepresentation  or  false  representa- 
tion of  the  service  in  which  such  person  is  to  be  en- 
gaged, with  the  intent  or  in  order  that  such  per- 
son may  accept  or  agree  to  accept  any  commis- 
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sion  or  engagement  in  the  nylitary  or  naval 
service  of  any  foreign  state  at  war  with  a  friendly 
state : 

Such  master  or  owner  shall  be  guilty,  etc." 

33    &    34    Victoria,    Chap.    90;    V    Law    Keports 

1870-71  (Statutes),  pp.  560  et  seq. 
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No.  2688. 


IN    THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth   Circuit 


Ealph  K.  Blair  and  Thomas  Addis, 

Plaintiffs  in  Error, 
vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 


Introduction 


Counsel  for  plaintiffs  in  error  have  filed  a  brief  of 
338  pages  herein,  which  is  supplemented  by  appen- 
dices consisting  of  24  pages.  They  have  devoted  a 
great  deal  of  time  and  space  to  the  history  of  legis- 
lation in  England  designed  for  the  prevention  of 
hiring  and  retaining  subjects  of  England  to  go  be- 
yond the  limits  of  that  country  with  intent  to  enlist 
and  enter  in  the  service  of  a  foreign  prince,  and 
kindred  legislation  covering  the  period  from  the 
twelfth  century  to  the  present  time.  They  have  then 
proceeded  to  attack  in  turn  the  legality  of  the  Grand 


Jury,  the  sufficiency  of  the  indictment,  the  instruc- 
tion of  the  Court,  and  the  sufficiency  of  the  facts 
to  sustain  the  verdict  of  the  jury. 

History  of  Section  10  and  Its  Interpretation  Generally 

The  history  of  legislation  is  interesting,  and  often 
illuminative,  especially  where  the  language  of  a 
statute  is  obscure.  In  such  case,  history  must  be 
resorted  to  in  order  to  ascertain  what  Congress 
really  meant.  But  section  10  states  clearly  what  is 
forbidden,  and  the  history  and  legal  definition  of  a 
few  terms  only,  is  necessary. 

The  only  part  of  section  10  involved  here  is  as 
follows : 

" Whoever  within  the  territory  or  jurisdic- 
tion of  the  United  States  *  *  *  hires  or  re- 
tains another  person  *  *  *  to  go  beyond  the 
limits  or  jurisdiction  of  the  United  States  with 
intent  to  be  enlisted  or  entered  in  the  service  of 
another  foreign  prince,  state,  colony,  district  or 
people  as  a  soldier  *  *  *  shall  be  fined  not 
more  than  one  thousand  dollars  and  imprisoned 
not  more  than  three  years." 

The  words  "enlisted  or  entered,"  and  the  words 
"hire  or  retain,"  are  the  only  technical  words  in  the 
statute  which  ordinarily  would  require  definitions. 

The  Agreed  Statement  (Tr.  p.  109,  par.  45),  reads 
that  "it  was  the  individual  intent  of  a  majority  of 
the  transported  men,  to  enlist  in  such  service."  On 
that  account,  it  is  not  necessary  to  define  the  word 
"enlist." 


We  shall  then  define  the  term  "hire  or  retain." 
The  words  were  copied  from  the  English  Act  of  1713, 
and  I  can  give  no  better  review  of  their  history  and 
meaning  than  appears  in  a  booklet  entitled  "Memo- 
randum of  Law  on  the  Construction  of  Section  10 
of  The  Federal  Penal  Code"  by  Mr.  Charles  War- 
ren, assistant  Attorney  General  of  the  United  States, 
jDrinted  in  the  Government  printing  office  at  Wash- 
ington, D.  C,  in  1915.  At  pages  23  et  seq.  of  the 
booklet,  Mr.  Warren  says: 

"Definition  of  the  term  'Hire  or  retain'. 
It  is  submitted  that  the  presence  of  the  word 
'retain'  in  the  English  Act  of  1713  was  un- 
doubtedly a  mere  survival  of  the  ancient  word 
employed  in  the  early  English  statutes  of  Henry 
VI,  Henry  VII,  and  Henry  VIII,  although  the 
system  of  engagement  for  military  service  em- 
bodied in  them  had  fallen  into  disuse  long  be- 
fore 1713.  The  word  'retain',  therefore,  is 
strictly  to  be  given  the  meaning  which  it  had  in 
the  ancient  statutes,  i.  e.,  as  signifying  an  in- 
denture or  agreement  to  serve  made  between  the 
captain  and  his  retinue  of  soldiers,  or  the  King 
and  the  soldiers  directly. 

See  also  Tomlin's  edition  of  Jacobs  Law  Dic- 
tionary, citing  the  statute  of  8  Edw.  IV,  c.  2, 
which  imposed  a  penalty  on  'every  one  so  re- 
tained either  by  writing,  oath,  or  promise.' 

'To  retain'  was  also  used  in  former  times  in 
the  sense  of  'To  engage  a  person  in  service.' 
Murray's  New  English  Dictionary  (1910)  cites 
five  instances  from  1450  to  1698  of  the  use  of 
the  word  'retain'  as  'To  keep  attached  to  one's 
person  or  engaged  in  one's  service.' 

By  the  j^ear  1713,  however,  'retain'  had,  in 
popular  use,  undoubtedly  acquired  simply  the 


meaning  of  '  hire '  and  is  found  in  all  the  diction- 
aries of  the  Eighteenth  Century  as  s}Tion}Tiious 
with  'hire'. 

Retain :    To  keep  in  pay,  to  hire. 

Johnson's  English  Dictionary  (1755)  ; 
Bailey's  English  Dictionary   (1755)  ; 
Kenrich's  English  Dictionary  (1773); 
Ash's  English  Dictionary  (1775) ; 
Sheridan's  English  Dictionary  (1790)  ; 

Retain:    *    *     *    to  hire. 

Gordon  &  Marchant  (1760)  : 

If,  however,  'retain',  as  used  in  the  English 
Act  of  1713  and  in  the  American  Act  of  1791, 
is  to  be  deemed  to  be  synonymous  with  'hire',  it 
is  clear  that  the  word  'hire'  is  not  confined  to 
the  act  of  hiring  for  pecuniary  consideration. 
It  undoubtedly  includes  any  form  of  engaging 
the  service  for  any  consideration,  pecuniary  or 
otherwise.  It  is  to  be  noted  that  the  English 
Act  of  1756  (29  George  II,  c.  17,  section  4,  cited 
supra,  p.  9)  amplified  the  wording  of  former 
foreign  enlistment  statutes  by  making  it  penal 
'if  any  j^erson  *  *  *  shall  hire,  retain,  en- 
gage, or  procure  any  subject  *  *  *  though  no 
inlisting  money  hath  been  or  shall  be  actually 
paid  to  or  received  by  him';  and  as  this  Act 
was  professedly  a  declaratory  statute,  it  is  to 
be  given  weight  in  construing  the  meaning  of 
the  terms  used  in  the  prior  statutes. 

The  decisions  of  the  American  courts  (though 
making  no  reference  to  the  early  English  sta- 
tutes) have  arrived  at  conclusions  in  harmony 
with  the  above  definition. 


See  United  States  vs.  Hertz  (1855),  26  Fed. 
Cas.,  No.  15357: 

'The  hiring  or  retaining-  does  not  necessarily  in- 
clude the  payment  of  money  on  the  part  of  him 
who  hires  or  retains  another.  He  may  hire  or  re- 
tain a  person  with  an  agreement  that  he  shall  pay 
wages  when  the  services  shall  have  been  performed 
*  *  *  A  person  may  be  hired  or  retained  to 
go  beyond  the  limits  of  the  United  States,  with  a 
certain  intent,  though  he  is  only  to  receive  his  pay 
after  he  has  gone  beyond  the  limits  of  the  United 
States  with  that  intent.  Moreover,  it  is  not  neces- 
sary that  the  consideration  of  the  hiring  shall  be 
money.  To  give  to  a  person  a  railroad  ticket,  that 
cost  $4,  and  board  and  lodge  him  for  a  week  is  as 
good,  as  a  consideration  for  the  contract  of  hiring, 
as  to  pay  him  the  money  with  which  he  could  buy 
the  railroad  ticket  and  pay  for  his  board  himself. 
If  there  be  an  agreement  on  the  one  side  to  do  the 
particular  thing,  to  go  beyond  the  limits  of  the 
United  States  with  the  intent  to  enlist,  and  on  the 
other  side  an  engagement,  that  when  the  act  shall 
have  been  done,  a  consideration  shall  be  paid  to  the 
party  performing  the  services  of  doing  the  work, 
the  hiring  and  retaining  are  complete.'      (P.   294.) 

United  States  vs.  Kazinski  (1855),  2  Sprague 
7 ;  26  Fed.  Cases  No.  15508 : 

"It  is  to  be  further  observed,  that  the  word  're- 
tain' follows  the  word  'hire'.  We  should  not  ex- 
pect to  find  it  used  in  a  meaning  opposite  to  that 
of  'hire',  and  opposite  to  its  own  usual  significa- 
tion. Suppose  it  to  be  used  in  the  sense  of  detain, 
and  apply  it  to  the  enlisting  of  men  here.  It  at  once 
becomes  impossible.  It  must  be  used  in  a  sense 
that  will  apply  to  both.  The  nearest  term  is  proba- 
bly 'engage',  and  it  is  used  Like  the  word  'retaining', 
when  speaking  of  retaining  counsel.  It  is  an  engag- 
ing of  one  party  by  the  other,  with  the  consent  and 
understanding  of  both."     (P.  685.) 
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The  subject  was  thoroughly  considered  by  At- 
torney General  Gushing  in  1855,  who  held  as 
follows  (7  Gp.  Atty.  Gen.  377-378)  : 

"I  presume  that  if,  in  the  present  case,  the  Bri- 
tish minister  imagines  that  the  acts  performed  under 
his  direction  were  not  contrary  to  the  municipal 
law,  it  must  be  on  the  ground  that  the  recruits  were 
not  completely  enlisted  in  the  United  States:  that 
is,  did  not  here  in  all  form  enter  the  military  serv- 
ice of  Great  Britain.  That  assumption  is  altogether 
fallacious.  The  statute  is  express,  that  if  any  per- 
son shall  hire  or  retain  another  person  to  go  beyond 
the  limits  or  jurisdiction  of  the  United  States,  with 
intent  to  be  enlisted  or  entered  into  the  service  of 
any  foreign  state,  he  shall  be  deemed  guilty  of  the 
defined  misdemeanor. 

"It  is  possible,  also,  that  he  may  have  supposed 
that  a  solemn  contract  of  hiring  in  the  United  States 
is  necessary  to  constitute  the  offense.  That  would 
be  mere  delusion.  The  words  of  the  statute  are  'hire 
or  retain.'  It  is  true,  our  Act  of  Congress  does  not 
expressly  saj^,  as  the  British  Act  of  Parliament  does, 
'whether  any  enlistment  money,  pay,  or  reward  shall 
have  been  given  and  received  or  not'  (Act  59  Geo. 
Ill,  ch.  69,  s.  2)  ;  nor  was  it  necessary  to  insert 
these  words.  A  party  may  be  retained  by  verbal 
promise,  or  by  invitation,  for  a  declared  or  known 
purpose.  If  such  a  statute  could  be  evaded  or  set 
at  naught  by  elaborate  contrivances  to  engage  with- 
out enlisting,  to  retain  without  hiring,  to  invite  with- 
out recruiting,  to  pay  recruiting  money  in  fact,  but 
under  another  name  of  board,  passage  money,  ex- 
penses, or  the  like,  it  would  be  idk  to  pass  acts  of 
Congress  for  the  punishment  of  this  or  any  other 
offense. ' ' 

It  is  submitted,  therefore,  that  hiring,  within 
the  meaning  of  this  statute,  means  the  procuring 
or  engaging  of  a  person  to  enlist  by  any  form 
of  agreement  under  which  anj^  consideration, 


whether  of  money  or  otherwise,  moves  from  the 
hiring  party  to  the  hired ;  and  includes  any  pay- 
ment of  board,  passage  money,  expenses,  or 
agreement  to  pay  the  same." 


Assignments  of  Error 

An  examination  of  the  Assignments  of  Error  dis- 
closes the  following  facts: 

Assignments  of  Error  1  and  2  (Tr.  pp.  181-182), 
go  directly  to  the  sufficiency  of  the  indictment. 

Assignments  of  Error  3  to  37  (Tr.  pp.  182-198) 
are  directed  to  alleged  error  committed  by  the  trial 
court  in  instructing  or  failing  to  instruct  the  jury 
on  particular  points  of  law. 

Assignments  of  Error  38  to  47  inclusive  (Tr.  pp. 
198-200)  go  either  to  the  sufficiency  of  the  indict- 
ment or  the  sufficiency  of  the  facts  to  support  the 
verdict  and  the  judgment. 

Of  the  assignments  directed  to  alleged  error  in  in- 
structions to  the  jury,  numbers  20  and  21  (Tr.  p. 
190)  are  the  only  ones  proper  to  be  considered  here, 
for  the  reason  that  the  Court  was  by  stipulation  *'to 
instruct  the  verdict."  (Tr.  bottom  p.  60  and  pp. 
97-98.) 

It  was  therefore  not  incumbent  on  the  Court  to  do 
other  than  that  one  thing.  No  instructions  were 
requested  and  refused,  and  what  is  designated  in  the 
transcript  as  ''Charge  to  the  Jury,"   (Tr.  p.  131, 
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et  seq.)  is  merely  the  process  of  reasoning  by  which 
the  Court  reached  the  conclusion  announced  at  pages 
151  and  152  of  the  Transcript,  which  conclusion  is 
the  real  charge  to  the  jury,  and  the  one  contemplated 
by  the  stipulation.  If  the  conclusion  is  right,  it 
should  not  be  disturbed,  and  the  mental  processes  of 
the  Court  are  not  subject  to  review. 

"The  question  before  an  appellate  court  is, 
was  the  judgment  correct,  not  the  ground  on 
which  the  judgment  professes  to  proceed." 

McClung  vs.  Silliman,  6  Wheat.  598;  5  L.  Ed. 
340, 

Also, 

Pennsylvania  R.  Co.  as.  W abash  R.  Co.,  157 
U.  S.  225;  39  L.  Ed.  682. 

Moffat  vs.  Smith,  161  Fed.  771. 

Consequently,  Assignments  of  Error  directed 
against  them  are  of  no  avail.  We  have  then  for 
proper  consideration  here  only  the  following  As- 
signments of  Error: 

1.  "That  the  said  District  Court  erred  in 
denying  the  motions  of  the  said  defendants  to 
quash  the  Indictment  filed  in  said  cause  upon 
the  grounds  in  said  motion  set  forth,  and  erred 
in  denying  the  said  motions  of  the  said  defend- 
ants to  quash  each  count  of  said  Indictment 
upon  the  grounds  in  said  motions  set  forth,  and 
erred  in  denying  the  said  motions  of  the  said 
defendants  to  quash  each  count  of  said  Indict- 
ment upon  each  and  every  ground  in  each  of 
said  motions  assigned."     (Tr.  p.  181.) 
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2.  ^'Tliat  the  said  District  Court  erred  in 
overruling  the  demurrers  of  the  said  defendants 
to  the  Indictment  filed  in  said  cause  upon  the 
grounds  in  said  demurrers  set  forth,  and  erred 
in  overruling  the  demurrers  of  the  said  de- 
fendants to  each  count  of  said  Indictment  upon 
the  grounds  in  said  demurrers  set  forth,  and 
erred  in  overruling  the  demurrers  of  the  said 
defendants  to  each  count  of  said  Indictment 
upon  each  and  every  count  of  demurrer  thereto 
in  said  demurrers  assigned."    (Tr.  p.  182.) 

20.  "That  the  said  District  Court  erred  in 
charging  and  instructing  the  jury  impaneled 
in  said  cause  that:  'As  to  the  defendants  Ealph 
K.  Blair  and  Thomas  Addis,  it  will  be  *  *  * 
denied  as  to  the  first';  and  therein  misdirected 
said  jury."    (Tr.  p.  190.) 

21.  ''That  the  said  District  Court  erred  in 
charging  and  instructing  the  jury  impaneled  in 
said  cause  that:  'As  to  the  defendants  Ealph 
K.  Blair  and  Thomas  Addis,  you  will  return  a 
verdict  of  guilty  upon  the  first  count';  and 
therein  misdirected  said  jury."     (Tr.  p.  190.) 

38.  "That  the  said  District  Court  erred  in 
permitting  to  be  rendered,  and  in  receiving  the 
verdict  of  the  jury  herein  in  so  far  as  said  ver- 
dict found  these  defendants  guilty  under  the 
first  count  in  the  indictment  herein  contained." 
(Tr.  p.  198.) 

39.  "That  the  said  District  Court  erred  in 
overruling  and  denying  the  motion  of  these 
defendants  for  a  new  trial  of  the  above-entitled 
action,  and  in  not  allowing  the  same  for  the 
reasons  and  grounds  in  said  motion  taken  and 
assigned."     (Tr.  p.  198.) 

40.  "That  the  said  District  Court  erred  in 
overruling  and  denying  the  motion  of  these  de- 
fendants   in    arrest    of    judgment    upon    the 
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grounds  and  reasons  in  said  motion  taken  and 
assigned."     (Tr.  p.  198.) 

41.  "That  the  said  District  Court  erred  in 
making,  giving,  rendering,  entering  and  filing 
judgment  lierein  against  these  defendants, 
and/or  each  of  them,  on  the  first  count  of  the 
Indictment  herein  for  the  reason  that  neitlier 
said  Indictment  nor  said  first  count  tliereof 
states  any  crime  or  offense  against  any  law  of 
the  United  States,  for  the  reasons,  and  each  of 
them,  taken  and  assigned  by  these  defendants 
in  their  demurrers  to  said  Indictment,  and  to 
said  first  count  thereof."    (Tr.  p.  199.) 

42.  "That  the  said  District  Court  erred  in 
sentencing  these  defendants,  and/or  each  of 
them  without  their  first  being  adjudged,  and/or 
each  of  them  first  being  adjudged  guilty  of  any 
crime  or  offense  against  any  law  of  the  United 
States."     (Tr.  p.  199.) 

43.  "That  the  said  District  Court  erred  in 
giving,  making,  rendering,  entering  and  filing 
its  judgment  in  the  above-entitled  cause  in 
favor  of  the  United  States  of  America  and 
against  these  defendants,  and/or  each  of  them." 
(Tr.  p.  199.) 

44.  "That  the  said  District  Court  erred  in 
not  giving,  making,  rendering,  entering  and  fil- 
ing its  final  judgment  in  the  above-entitled 
cause  in  favor  of  these  defendants  and  each  of 
them,  and  against  the  United  States  of  Amer- 
ica."    (Tr.  p.  199.) 

45.  "That  the  said  District  Court  erred  in 
giving,  making,  rendering,  entering  and  filing 
its  final  judgment  in  the  above-entitled  action 
in  favor  of  the  United  States  of  America  and 
against  these  defendants,  and/or  each  of  them 
upon  the  i^leadings  and  record  in  said  action." 
(Tr.  p.  199.) 
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46.  "That  the  said  District  Court  erred  in 
giving,  making,  rendering,  entering  and  filing 
its  final  judgment  in  said  action  in  favor  of 
the  United  States  of  America  and  against  these 
defendants,  and/or  each  of  them,  in  this,  that 
said  final  judgment  was  and  is  contrary  to  law 
and  to  the  case  made  and  facts  stated  in  the 
pleadings,  'agreed  statement  of  facts,'  and  rec- 
ord in  said  action."     (Tr.  p.  200.) 

47.  "That  the  said  District  Court  erred  in 
pronouncing  sentence  against  these  defendants, 
and/or  each  of  them."    (Tr.  p.  200.) 

These  Assignments  of  Error,  it  is  readily  seen, 
raise  only  the  two  points  specified  above,  to  wit: 

First:     Is  the  indictment  sufficient  to  state  an 
offense  under  Section  10  of  the  Federal  Penal  Code  ? 

Second:     Are  the  facts  sufiicient  to  sustain  the 
verdict  ? 


The  Indictment  is  sufficient  to  state  an  offense  under 
Section  10  of  the  Federal  Penal  Code. 

First. 

It  is  not  essential  to  a  violation  of  the  Act  that  there 
should  be  a  state  of  war,  or  that  the  Indictment  should  allege 
such  fact. 

Section  10  of  the  Penal  Code  was  enacted  for  the 
protection  of  the  sovereignty  of  the  United  States, 
and  not  for  the  purpose  of  preserving  our  neutral- 
ity. Mr.  Warren  at  pages  10  and  11  of  the  Memo- 
randum above  referred  to,  says: 
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"In  the  first  place  it  is  to  be  noted  that  the 
English  Acts  of  1713,  1736,  and  1756  were  not 
passed  in  the  performance  of  any  neutral  obliga- 
tion or  assertion  of  any  sovereign  right  under 
international  law. 

Attorney  General  Gushing  (7  Op:  Atty.  Gen., 
p.  368)  states  in  the  opening  of  his  elaborate 
discussion  that: 

''The  rule  of  pubhc  law  is  unequivocal  on  this 
point  and  is  correctly  stated  by  Wolff  to  the  effect 
that,  since  the  right  of  raising  soldiers  is  a  right 
of  majesty  which  must  not  be  violated  by  a  for- 
eign nation,  it  is  not  permitted  to  raise  soldiers 
in  the  territory  of  a  state  without  the  consent  of 
its   sovereign.      (Jus    Gentium,    747-753.)" 

To  the  same  effect  he  cites  Vattel,  Kluber,  de 
Martens,  Hautefeuille,  Galiani,  Riquelme  as 
holding  that  the  recruiting  of  soldiers  on  its 
territory  hy  a  foreign  nation  is  a  violation  of 
the  right  of  a  neutral  nation  under  interna- 
tional law.  It  is  to  be  noted,  however,  that  even 
the  authorities  cited  were  published  consider- 
ably later  than  the  dates  of  the  statutes  in 
question,  Wolff's  Jus  Gentium  being  published 
in  1749,  Vattel's  Droit  des  Gens  in  1758,  de 
Martens'  Droit  des  Gens  in  1788,  and  the  others 
later  still.  Moreover,  the  doctrine  refers  only 
to  recruiting  by  the  foreign  nation  itself,  and 
not  to  acts  performed  on  English  soil  by  indi- 
viduals. 

And  neither  prior  to  1713  (the  date  of  the 
English  statute)  nor  prior  to  1794  (the  date  of 
the  American  statute)  had  any  writer  on  inter- 
national law  asserted  the  doctrine  that  it  was 
the  duty  of  a  neutral  nation  absolutely  to  pre- 
vent levy  on  its  soil  of  troops  for  foreign  en- 
listment. (See  in  this  connection  The  Brig 
Alerta   (1815),  9  Cranch,  p.  365.) 
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It  appears,  therefore,  that  the  English  Act  of 
1713  was  purely  municipal  legislation,  designed 
to  prevent  the  performance  of  certain  actions 
in  England  deemed  by  the  English  Government 
to  be  noxious.  The  preamble  of  the  A(tt  clearly 
states  its  purpose,  viz.,  to  prevent  British  sub- 
jects from  enlisting  themselves  or  from  procur- 
ing other  British  subjects  in  Great  Britain  to 
enlist  for  service  under  any  other  i)rince  or 
state  without  the  Queen's  consent.  One  fact 
is  to  be  particularly  noted:  the  statute  only  ap- 
plied to  the  enlistment  hy  British  subjects  and 
of  British  subjects. 

The  Act  of  1736  was  slightly  more  compre- 
hensive. It  forbade  British  subjects  in  Great 
Britain  to  enlist  for  foreign  service  and  it  also 
forbade  'any  person'  (instead  of  any  British 
subject,  as  in  the  previous  act)  to  procure  Brit- 
ish subjects  to  enlist.  It  is  significant  that 
neither  act  had  any  reference  to  the  recruiting 
or  enlisting  of  subjects  of  a  foreign  nation  on 
the  soil  of  Great  Britain. 

The  American  Act  of  1791  extended  the  pro- 
hibition by  forbidding  any  person  within  the 
United  States  to  enlist  for  foreign  service  or  to 
procure  any  other  person  to  enlist — thus  mak- 
ing unlawful  the  recruiting  or  enlisting  of  all 
foreign  citizens  within  this  country.  (See 
infra.,  p.  2529.)  The  English  Act  of  1756  made 
penal  certain  actions  which  had  not  been  crimes 
theretofore,  viz.:  To  'engage,  contract  or  agree 
*  *  *  to  go  beyond  the  sea  with  intent  and  in 
order  to  enlist.'  This  portion  of  the  Act  ap- 
parently was  not  copied  into  the  American  Act. 
The  statutory  declaration,  however,  in  the  Act 
of  1756,  that  the  crime  of  enlisting  or  agreeing 
to  enlist  or  hiring  another  to  enlist  or  go 
beyond  the  seas  to  enlist  was  to  be  deemed  com- 
plete even  '  though  no  enlisting  money  hath  been 
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or  shall  be  actually  paid  to  or  received  by  him' 
must,  undoubtedly,  be  taken  into  consideration 
in  construing  the  American  Act." 

An  examination  of  the  Act  of  April  20,  1818, 
(3  Stats.  L.  p.  447),  which  is  the  source  of  Section 
5282  of  the  Revised  Statutes  of  the  United  States, 
and  of  Section  10  of  the  Federal  Penal  Code,  dis- 
closes that  the  Act  is  entitled  "An  Act  in  addition 
to  the  'Act  for  the  punishment  of  certain  crimes 
against  the  United  States,'  and  to  repeal  the  Acts 
therein  mentioned." 

No  reference  is  made  to  neutrality,  and  there  is 
no  logic  in  going  beyond  the  language  of  the  statute 
and  limiting  its  operation  so  as  to  make  it  depend 
upon  a  state  of  war.  If  Congress  had  desired  to  so 
limit  its  operation,  it  could  have  done  so  in  a  few 
words.  It  did  not,  and  we  must  take  the  statute  as 
we  find  it. 

Second. 

It  is  not  necessary  that  the  Indictment  negative  the  excep- 
tion contained  in  Section  18  of  the  Penal  Code. 

The  exception  is  found  in  a  separate  substantive 
clause,  and  not  in  the  section  under  which  the  In- 
dictment is  drawn. 

Joyce  on-  Indictments,  Sec.  390  and  the  cases 
cited  thereunder. 

Furthermore,  section  18  makes  no  reference  to 
soldiers,  and  the  first  count  being  the  soldier  count, 
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is  the  only  count  really  under  consideration  here, 
that  being  the  only  one  upon  which  a  conviction  was 
had. 

Judge  Sprague  said  in 

United  States  vs.  Kazinski,  26  Fed.  Cases  p. 
682  at  p.  683 : 

"The  word  'soldier'  used  in  this  section  was 
sufficient  to  extend  it  to  cases  of  this  nature. 
Ordinarily  the  words  of  limitation  following 
would  qualify  all  the  words  preceding,  but  here 
'soldier'  must  be  taken  in  its  ordinary  sense  as 
one  enlisted  to  serve  on  land  in  a  land  army." 

Third. 

It  is  not  necessary  that  the  Indictment  allege  that  the 
Grand  Jury  wsis  impaneled,  sworn  and  charged. 

Plaintiffs  in  error  have  attacked  the  Indictment 
on  the  ground  that  it  does  not  recite  that  the  Grand 
Jury  was  duly  impaneled,  sworn  and  charged,  and 
cites  22  Cyc,  page  217,  on  that  point.  What  the 
author  there  says  may  be  summed  up  in  the  words 
there  used:  "The  decisions  are  conflicting  as  to 
what  the  record  must  show  with  respect  to  the  Grand 
Jury." 

There  is  a  distinction  between  the  record  and  the 
indictment.  The  cases  cited  under  the  above  quota- 
tion from  Cyc.  are  Mississippi  and  Alabama  cases, 
and  even  they  do  not  support  the  contention  of 
counsel.  All  that  these  cases  hold  is  that  the  record 
must  affirmatively  show  that  the  Grand  Jury  was 


16 

a  legally  organized  body,  and  that  an  endorsement 
on  the  indictment  which  purports  to  be  signed  by  the 
foreman  of  the  Grand  Jury,  is  not  sufficient  proof 
of  that  fact. 

"But  where  it  does  not  affirmatively  appear 
that  the  Grand  Jury  is  an  unlawful  body  any 
irregularity  in  selecting  and  impaneling  it 
should  in  general  be  raised  before  a  plea  by 
challenging  the  array,  and  not  by  a  motion  in 
arrest  of  judgment.  And  where  the  record 
shows  that  the  Grand  Jury  is  organized  under 
the  supervision  of  the  Court  and  nothing  affirm- 
atively appears  thereon  to  the  contrary,  it  will 
be  presumed  that  the  Grand  Jury  was  legally 
organized. ' ' 

Joyce  on  Indictments,  p.  79. 

''The  caption  will  be  sufficient  in  this  respect 
where  it  discloses  enouQ:h  to  authorize  the  in- 
ference that  the  indictment  was  returned  by  a 
lawfully  organized  Grand  Jury  for  the  term  at 
which  it  was  presented." 

Joyce  on  Indictments,  Sec.  171  and  cases 
cited  thereunder. 

Bishops  New  Criminal  Evidence,  Vol.  I,  Sections 
132  and  133,  gives  forms  of  old  and  modern  indict- 
ments. These  forms  do  not  contain  any  allegation 
that  the  Grand  Jury  was  impaneled,  sworn  or 
charged  at  all,  and  such  allegations  add  nothing  to 
the  indictment  and  have  no  proper  place  therein. 

The  indictment  here  is  by  the  "Grand  Jurors  of 
the  United  States  of  America,  within  and  for  the 
State  and  District  aforesaid."    Thev  are  not  Grand 
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Jurors  unless  they  are  "duly  impaneled  and  sworn." 
Furthermore,  the  records  of  the  Court  are  the  proper 
place  for  determination  of  the  facts  on  these  points, 
and  if  the  Grand  Jurors  were  not  duly  impaneled, 
sworn  and  charged,  defendants  had  ample  time  to 
discover  that  fact  and  make  a  proper  objection  at 
the  proper  time.    No  such  objection  was  made. 

Fourth. 

The  allegation  of  time  as  "heretofore,  to  wit,  on  or  about 
the  15th  day  of  March,  1915,**  is  sufficient,  if  the  Indictment 
is  viewed  in  the  light  of  Section  1025  of  the  Revised  Statutes 
of  the  United  States. 

Section  955  of  the  Penal  Code  of  the  State  of 
California  provides,  that 

"The  precise  time  at  which  an  offense  w^as 
committed  need  not  be  stated  *  *  *  but  it 
may  be  alleged  to  have  been  committed  at  any 
time  before  the  filing"  of  the  information, 
"except  w^here  the  time  is  a  material  ingredi- 
ent of  the  offense." 

While  I  w^ould  not  contend  that  Section  955  of 
the  Penal  Code  of  the  State  of  California  is  con- 
trolling here,  yet  I  cite  it  as  an  illustration  that  in 
the  opinion  of  modern  legislators,  a  defendant  is  not 
prejudiced  by  a  failure  to  allege  the  exact  date  upon 
which  an  offense  was  conmiitted,  unless  time  is  a 
material  ingredient  of  the  offense. 

The  indictment  here  sets  forth  that  the  defend- 
ants conspired  "heretofore,  to  wdt,  on  or  about  the 
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15tli  day  of  March,  1915,"  and  none  can  say  that 
''on  or  about"  does  not  mean  on  the  15th  day  of 
March,  1915,  or  at  some  time  very  near  thereto,  and 
certainly  within  the  three-year  period  of  limitations 
prior  to  July  8,  1915,  the  date  when  the  indictment 
w^as  returned  in  open  court  and  filed. 

Fifth. 

Interpretation  of  Section  10  by  the  Federal  Courts. 

The  only  time  Section  10  of  the  Penal  Code  has 
been  considered  by  the  Courts  was  during  the  Cri- 
mean war  when  Great  Britain  was  charged  with  do- 
ing the  identical  act  charged  in  this  indictment,  and 
two  reported  cases  only,  are  to  be  found.  One  is 
United  States  vs.  Kazinshi,  26  Fed.  Cases,  p.  682; 
and  the  other  is  United  States  vs.  Hertz,  26  Fed. 
Cases,  293. 

In  the  latter  case  the  defendant  was  convicted  of 
the  identical  charge  made  against  the  defendants 
here  and  a  copy  of  the  indictment  in  that  case  may 
be  found  in  Wharton  on  Precedents,  Vol.  2,  Sec. 
1123.  It  will  be  observed  that  counts  two  and  four 
of  that  indictment  are  practically  identical  with  the 
counts  in  the  indictment  under  consideration  here. 

A  discussion  of  the  statutes  above  referred  to  may 
be  found  in  Vol.  7  of  Opinions  of  Attorneys  General 
at  page  367,  where  a  comprehensive  and  accurate 
review  of  the  matter  by  Attorney  General  Gushing 
appears. 
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Other  matter  on  the  subject  maj^  be  found  in  the 
message  of  President  Pierce  to  Congress,  referred 
to  in  Vol.  7  of  Moore's  International  Law  Digest,  at 
pages  882  to  884  inclusive. 

A  recent  interpretation  of  the  statute  appears  in 
''The  Neutrality  Laws  of  the  United  States"  by 
Fenwick,  published  and  circulated  by  the  Carnegie 
Endowment  for  International  Peace,  and  particu- 
larly at  pages  61  to  65  inclusive,  and  pages  133 
and  131  thereof. 

The  Facts  Are  Sufficient  to  Sustain  the  Verdict. 

The  trial  Court  was  by  stipulation  called  upon  to 
"instruct  the  verdict."  The  Court  was  to  deter- 
mine from  the  Agreed  Facts  and  the  documentary 
evidence  submitted,  being  exhibits  A,  B,  C,  D,  E, 
F,  and  G,  whether  the  jury  should  return  a  verdict 
of  guilty  or  not  guilty.  This  Court  is  now  called 
upon  to  do  the  same  thing;  that  is  to  say  to  deter- 
mine whether,  on  the  agreed  facts  and  the  evidence, 
the  defendants  are  guilty  or  not  guilty.  That  is 
the  ultimate  thing  to  be  determined.  The  trial 
Court  having  reached  the  conclusion  that  from 
the  facts  submitted,  and  the  evidence,  the  defendants 
were  guilty,  might  have  been  content  merely  to  say 
to  the  jury  "On  this  stipulation  you  are  instructed 
to  find  a  verdict  of  guilty  against  Blair  and  Addis 
on  the  first  count."  The  Court  did  not  do  this,  but 
laid  before  the  jury  the  reasons  which  led  to  its 
conclusion.  Even  if  this  Court  does  not  agree  with 
all  the  reasoning  of  the  trial  judge,  that  fact  is 
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immaterial  if  this  Court  determines  as  the  trial 
Court  did,  that  on  the  facts  agreed,  and  evidence 
submitted,  the  defendants  were  guilty.  That  was 
really  the  only  "instruction"  in  the  case  that  can  be 
properly  reviewed. 

If  on  the  facts  and  evidence,  the  Court  find  that 
the  defendants  committed  the  offense  charged,  the 
verdict  of  the  jury  must  be  upheld. 

It  is  a  false  quantity  to  project  into  the  hearing 
before  this  Court  the  reasoning  of  the  trial  judge 
as  though  it  were  a  part  of  the  instructions  to  be 
critically  examined  by  this  Court.  If  the  trial 
Court's  conclusion  was  correct,  and  if  on  the  facts 
and  the  evidence  the  defendants  were  really  guilty 
of  conspiring  to  hire  or  retain  the  men  to  go  beyond 
the  limits  of  this  country,  there  to  enlist,  why  exam- 
ine with  such  minuteness  the  reasoning  by  which 
that  conclusion  was  reached*? 

In  order  that  this  Court  may  determine  whether 
or  not  the  facts  and  evidence  support  the  verdict, 
counsel  for  defendant  in  error  refers  this  Court  to 
the  agreed  statement  of  facts  and  the  exhibits,  and 
particularly  to  the  summing  up  of  the  facts  by  the 
trial  judge  which  appears  in  the  Transcript  at  pages 
134  to  143  inclusive,  and  is  as  follows: 

"It  is  stipulated  that  the  Kingdom  of  Great 
Britain  and  her  allies  were  at  all  the  times  men- 
tioned, and  at  all  times  subsequent  to  August 
1,  1914,  in  a  state  of  war  with  the  German  Em- 
pire and  her  allies,  and  that  the  King  of  Great 
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Britain  and.  Ireland  was,  at  all  the  times  men- 
tioned, desirous  of  the  return  to  Great  Britain 
of  British  subjects  for  employment  in  the  army 
and  navy  and  in  the  various  branches  of  the 
national  service  of  all  kinds ;  that  Great  Britain 
has  no  laws  providing  for  compulsory  military 
or  naval  service,  and  that  the  men  named  in  the 
indictment  concerning  whom  the  defendants  are 
said  to  have  conspired  were  not  reserves  of  the 
British  army  or  navy;  that  A.  Carnegie  Ross, 
the  British  Consul-General  at  San  Francisco, 
at  the  outbreak  of  the  war,  caused  to  be  pub- 
lished in  the  'Examiner'  and  'Chronicle'  of 
this  city  the  following  notice : 

Notice. 

'His  Majesty,  King  George  the  Fifth,  has 
issued  a  proclamation  ordering  that  the  Royal 
Naval  Reserve  be  called  into  actual  service. 

'Notice  is  hereby  given  that  all  men  in  the 
Royal  Naval  Reserve  who  are  absent  from 
British  Islands  are  liable  to  serve  in  the  British 
navy  if  called  upon  by  the  officer  commanding 
any  of  His  Majesty's  ships. 

'Royal  Naval  Reserve  men  serving  in  mer- 
chant ships  aboard  are  to  report  themselves  to 
the  senior  British  Naval  Officer  at  whatever 
port  thev  may  be  at;  failing  that,  to  the  first 
British  Naval  Officer  they  may  meet  or  to  the 
nearest  Registrar  of  Naval  Reserves  on  arrival 
in  the  British  Isles. 

'Royal  Naval  Reserve  men  abroad  not  serv- 
ing in  merchant  vessels  are  to  report  themselves 
to  the  nearest  British  Naval,  Consular  or  Co- 
lonial  Officer   forthwith. 

A.  Carnegie  Ross, 
H.  B.  M.  Consul-General. 
August  2,  1914.' 
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And  that  at  the  same  time  a  news  item  ap- 
peared in  said  papers  as  follows: 

'The  news  that  the  government  of  Great  Bri- 
tain had  smnmoned  all  naval  reserves  to  imme- 
diateh^  report  for  duty  excited  the  greatest 
interest  and  patriotism  yesterday  amongst  the 
many  thousands  of  Great  Britain's  subjects  who 
are  resident  in  San  Francisco.  Great  numbers 
of  naval  reservists  reported  within  a  few  hours 
at  the  consulate  in  the  Hansford  building  in 
Market  Street. 

'The  order  for  mobilization  of  the  reserves 
Avas  received  by  Consul-General  A.  Carnegie 
Ross  at  noon  and  was  immediately  published  in 
the  extra  editions  of  the  newspapers.  The  in- 
structions received  take  the  form  of  a  special 
admiralty  order  calling  on  all  reserves  of  the 
Royal  British  Navy  immediately  to  report  to 
their  senior  British  naval  officer,  or  failing 
that,  to  the  first  British  naval  officer  they  meet. 
Those  not  aboard  a  ship  are  to  report  forthwith 
to  the  British  Consulate.' 

That  a  large  number  of  people  responded  to 
said  notices  only  about  six  of  whom  were  re- 
serves; that  said  Consul-General  on  or  about 
March  15,  1915,  procured  the  services  of  de- 
fendants Blair  and  Addis,  and  of  one  Harris, 
who  rented  and  furnished  a  room  in  San  Fran- 
cisco as  an  office,  under  the  name  of  the  "Brit- 
ish Friendly  Association,"  the  furniture  there- 
for being  rented  from  Indianapolis  Furniture 
Company,  and  that  thereafter  Blair  and  Addis 
removed  said  office  to  another  place  in  San 
Francisco,  and  returned  said  furniture;  that 
Harris  was  in  charge  of  said  office  until  its 
removal,  and  Blair  thereafter;  that  letter-heads 
were  printed  for  the  use  of  said  association,  and 
were  used  bv  Harris,  with  the  knowledge  of 
Blair  and  Addis,  in  its  correspondence  and  other 
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business  transactions ;  that  the  British  Friendly 
Association  was  an  unincorporated  concern,  or- 
ganized with  the  consent  of  said  Consul-General, 
and  composed  of  Blair,  Addis  and  Harris,  and 
the  expenses  of  said  organization  were  paid 
from  the  funds  of  the  British  Government 
through  said  Consul-General;  that  said  associa- 
tion had  no  other  business,  and  was  organized 
for  no  other  purpose  than  to  facilitate  the 
transportation  to  New  York  of  British  subjects, 
sound  in  body  and  limb;  that  at  all  times  be- 
tween August  1,  1914,  and  March  18,  1915,  the 
said  Consul-General  kcT^t  a  register  upon  which 
were  entered  the  names  and  addresses  of  per- 
sons calling  at  the  Consulate  to  inquire  concern- 
ing military  service,  and  when  said  association 
opened  its  office,  the  said  register  was  by  said 
Consul-General,  to  the  knowledge  of  defendants 
Blair  and  Addis,  entrusted  temporarily  to  said 
Harris,  accompanied  by  the  following  instruc- 
tions : 

'1.  To  send  only  British  subjects  who  had 
had  military  training. 

'2.  To  make  no  engagements  of  any  descrip- 
tion whatever. 

'3.    To  give  no  pay  or  advance. 

'4.     To  make  no  solicitation. 

'5.     Not  to  send  more  than  50  men  at  a  time. 

'6.  To  require  such  proof  of  British  nation- 
ality as  such  men  are  usually  able  to  give. 

'7.  They  were  to  give  no  information  as  to 
pay,  allotments,  etc. 

'8.  The  men  were  to  be  examined  to  see  if 
they  w^ere  physically  suitable.' 

That  said  register  remained  continuously  in 
the  possession  of  Harris,  until  about  :May  27, 
1915,  when  he  left  the  State,  at  which  tnne  it 
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was  turned  over  to  defendant  Blair,  in  whose 
possession  it  remained  until  he  returned  it  to 
the  said  Consul-General,  who  has  voluntarily 
produced  it  here  in  Court. 

It  appears  from  an  inspection  of  said  regis- 
ter that  it  is  made  up  of  twenty-three  sheets 
of  paper  containing  listed  the  names  and  ad- 
dresses of  something  over  600  persons,  together 
with  a  column  indicating  the  nature  of  their 
previous  military  or  naval  services.  The  sheets 
are  fastened  together  at  one  corner.  Three  of 
the  sheets  bear  the  heading  'Volunteers';  eight 
are  headed  'Army  Volunteers';  one  is  headed 
'Volunteers  Army';  three  are  headed  'Army 
Volunteers  &  Ex-soldiers';  two  are  headed 
'Army  Reserve';  one  is  headed  'Eoyal  Naval 
Eeserve';  one  bears  the  heading  'Naval  Re- 
serve'; two  are  headed  'Ro^^al  Naval  Volun- 
teers'; and  two  are  headed  'Volunteers  for 
Nurses. ' 

The  name  of  the  defendant  Blair  appears 
under  the  head  of  'Volunteers,'  and  that  of  de- 
fendant Addis  under  the  head  of  'Volunteers 
for  Nurses.'  It  is  further  stipulated  that  Har- 
ris, to  the  knowledge  of  defendants  Blair  and 
Addis,  opened  correspondence  and  communica- 
tions with  the  persons  named  in  said  register; 
that  the  said  Consul-General,  and  the  attaches 
of  the  Consulate,  referred  inquiring  individuals 
to  the  defendant  Blair,  giving  them  the  address 
of  the  said  association;  that  there  were  printed 
for  the  use  of  said  association  blank  receipts  in 
the  following  form: 

'  $ San  Francisco, ,  1915. 

Received  from  R.  K.  Blair,  $ for  sus- 
tenance while  in  San  Francisco  awaiting  de- 
parture and  $9.10  for  sustenance  during  trip  to 
New  York.' 
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And  also  blank  cards  as  follows : 

'Name No 

Address  Age 

Birthplace  

Present  occupation  

Previous  occupation  and  experience  at  home  or 

elsewhere  

Have  you  any  family  here*? ' 

That  the  defendant  Blair  with  funds  of  the 
British  Government,  furnished  through  the  said 
Consul-General,  purchased  at  various  times  rail- 
road tickets  to  New  York  aggregating  83,  for 
which  he  paid  in  all  $5,373.80,  and  that  all  of 
said  tickets  were  used  in  transporting  men 
claiming  to  be  British  subjects,  and  who  claimed 
to  have  served  in  time  past  in  either  the  army 
or  navy  of  Great  Britain,  and  who  had  passed 
a  physical  examination  by  defendant  Addis,  a 
physician,  and  that  some  of  the  tickets  were 
used  for  transporting  to  New  York  the  men 
whose  names  are  set  forth  in  the  indictment; 
that  the  British  Friendly  Association  caused  to 
be  transported  in  this  manner  one  hundred  and 
fifty-five  men;  that  each  of  the  men  named  in 
the  indictment  signed  a  receipt  as  follows : 

'Received  from  R.   K.   Blair  $ for 

sustenance  while  in  San  Francisco,  awaiting  de- 
parture, and  $9.10  for  sustenance  during  trip 
to  New  York.' 

That  the  amounts  set  forth  in  said  receipts 
varied  as  to  the  sustenance  in  San  Francisco,  but 
all  of  them  recited  the  receipt  of  $9.10  for  sus- 
tenance during  the  trip  to  New  York;  that  for 
each  of  said  men  named  in  the  indictment  there 
was  filled  out  one  of  the  cards  heretofore  men- 
tioned, and  all  of  said  cards  showed  some  pre- 
vious service  either  in  the  navy  or  in  some  mili- 
tary organization;  that  pending  physical  exam- 
ination,   and   after   examination   and   pending 
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transportation,  board  and  lodging  were  provided 
for  the  men  and  the  expense  thereof  paid  by 
the  British  Government  in  the  same  manner 
that  the  other  expenses  were  paid,  and  that  for 
such  purpose  defendant  Blair  prior  to  the  trans- 
portation of  the  men  named  in  the  indictment 
made  a  contract  with  a  firm  at  735  Harrison 
Street,  in  San  Francisco,  to  board  and  lodge 
men  at  the  rate  of  $3.50  per  week,  and  defend- 
ant Lane,  claiming  to  act  for  defendant  Blair, 
also  made  arrangements  with  a  Mrs.  Lee  at  735A 
Harrison  Street  to  lodge  men — as  many  as  20 
or  25  at  a  time — at  $1.25  each  per  week;  that 
some  of  the  men  named  in  the  indictment 
boarded  and  lodged  at  these  places  and  the  ex- 
pense thereof  was  paid  by  the  British  Govern- 
ment in  the  same  manner;  that  defendant  Croft 
was  designated  by  defendant  Blair  to  hold  the 
tickets  and  sustenance  money  of  twenty-seven 
men,  among  whom  were  those  named  in  the  in- 
dictment, transported  as  aforesaid,  and  who  left 
on  June  16,  1915,  destined  for  New  York;  that 
one  Seamens  performed  a  similar  service  upon 
a  prior  occasion;  that  the  sum  of  $9.10  ad- 
vanced to  each  man  for  sustenance  while  on  the 
trip  to  New  York  was  not  paid  directly,  but  was 
delivered  in  bulk  to  the  defendant  Croft,  who 
gave  it  out  to  the  men  50  cents  and  $1.00  at  a 
time  during  the  trip  to  New  York;  that  this 
party  was  detained  at  Chicago  by  Special 
Agents  of  the  United  States,  but  afterwards 
proceeded  to  New  York;  that  while  in  Chicago 
defendant  Croft  sent  the  following  telegrams, 
which  were  received  by  defendant  Blair: 

'B146  CH  22.  Chicago,  111.,  19-1121  AM 

R.  K.  Blair, 

British  Friendly  Ass.,  68  Fremont,  San  Fran- 
cisco. 

Held  up  here  by  federal  authorities  for  in- 
vestigation.    Need  further  funds  for  parties' 
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sustenance.    Wire  hundred  room  eight  five  nine 
Federal  Building.    Kenneth  Croft.' 

'297  D  11  Collect   Chicago,  Ills.  412  P.  M.  19. 
R.  K.  Blair, 

British  Friendly  Association, 

Sixty-eight  Fremont  Street,  San  Francisco, 
Calif. 
Party   twenty   three   strong   proceeded   New 
York  three  PM.    Following  later.' 

'C274  CHVN  5  OND.       S.  P. 

Chicago,  Ills.  June  20,  1915. 
R.  K.  Blair, 

68  Fremont  St.,  San  Francisco,  Cal. 

Looked  for  word  responding  my  wires  report- 
ing detention  and  final  satisfactory  dispatch  of 
party  papers  here  full  of  matter  and  news  sent 
New  York  mentioning  me  prominently  making 
procedure  through  New  York  impossible  for  me 
owing  to  personal  matter  I  spoke  about  conse- 
quently remaining  here  till  can  make  arrange- 
ments will  write  fully.         CROFT.  L047P.' 

That  the  party  arrived  in  New  York  on  June 
22,  1915,  and  on  the  next  day  some  of  them  ap- 
peared before  a  man  called  Captain  Roche  at 
the  British  Consulate,  where  a  second  physical 
examination  was  had,  and  where  those  passing 
such  examination  received  an  envelope  which 
was  to  be  exchanged  at  the  dock  for  a  steam- 
ship ticket  to  Liverpool,  England ;  that  all  Brit- 
ish soldiers  and  seamen.  Colonial  or  otherwise, 
receive  a  daily  pay  and  may  receive  pensions 
and  allotments  when  their  service  is  terminated. 
These  facts  were  known  both  to  defendants  and 
the  men  transported,  except  that  the  rate  of 
daily  pay,  or  whether  the  same  had  been  in- 
creased, was  not  known  to  any  of  the  defend- 
ants; that  it  was  a  fact  that  defendants  Blair 
and   Addis    supposed,    believed   and   presumed 
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that  the  transported  men  would  enlist  in  the 
military  or  Naval  Service  of  Great  Britain,  and 
it  was  the  individual  intent  of  a  majority  of 
said  transported  men  to  enlist  in  such  service; 
that  among  the  letters  written  by  Harris  was 
one  which  was  here  produced.    It  is  as  follows : 

'British  Feiexdly  Associatiox, 

59  Sherwood  Building, 

21  Pine  Street, 

San  Francisco,  California, 

31st,  March,  1915. 
Dear  Sir: 

I  have  just  heard  from  the  Doctor,  asking  me 
to  cancel  the  appointments  made  for  this  even- 
ing, as  he  is  unable  to  attend.  I  am  very  sorry 
to  have  him  put  you  off;  but  if  I  do  not  hear 
to  the  contrary,  I  shall  take  it  for  granted  that 
you  will  be  along  tomorrow  (Thursday)  even- 
ing, at  eight  o'clock — Pine  Street  entrance. 

Paithfullv, 

W.  K.  Harris. 

Mr.  Herbert  Ernest  Dakin, 

2418  Washington  Street, 
San  Francisco.' 

That  Cook,  one  of  the  men  named  in  the  in- 
dictment, was  an  American  citizen,  but  falsely 
stated  to  defendants  Blair  and  Addis  that  he 
was  a  British  subject,  and  had  served  in  a  mili- 
tary organization  in  England;  that  Stables,  an- 
other of  such  men,  was  a  British  subject,  but 
an  enlisted  man  of  the  American  Army,  which 
latter  fact  he  concealed  from  said  defendants; 
that  Bobert  Johnson  was  formerly  enlisted  in 
the  American  Navy  under  the  name  of  Watson, 
but  is  a  British  subject,  and  was  a  deserter 
from  the  British  Navy;  that  all  the  others  so 
far  as  known  are  British  subjects;  that  the  de- 
fendants also  are  all  British  subjects,  but  none 
of  them  are  Reserves;  that  no   proof  of  the 
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military  or  naval  service  of  the  men  named  in 
the  indictment  was  required  or  produced  other 
than  what  appears  from  the  statement  furnished 
by  the  men  and  shown  on  the  cards  before  men- 
tioned; that  in  the  German  Empire,  the  French 
Eepublic,  the  Austria-Hungarian  Empire,  the 
Kingdom  of  Italy,  the  Russian  Empire  and  the 
Kingdom  of  Servia,  there  have  been  at  all  the 
times  mentioned  laws  enforced  for  the  com- 
pulsory service  of  their  subjects  in  their  armies 
and  navies,  and  the  subjects  of  those  countries 
in  the  United  States,  have  heretofore,  and  dur- 
ing the  times  mentioned  in  the  indictment,  re- 
turned freely  from  the  United  States  to  their 
countries  for  military  service  as  required  by 
their  respective  laws,  and  have  been  aided  and 
assisted  thereto  by  their  respective  Consular 
and  diplomatic  officers;  that  at  none  of  the 
times  mentioned  in  the  indictment  was  it  ex- 
pressly said  by  defendants,  or  any  of  them,  in 
words  to  any  of  the  men  transported  to  New 
York,  that  they,  the  said  transported  should 
enlist  or  enter  themselves  in  the  services  of 
Great  Britain  as  soldiers,  sailors  or  marines." 

The  application  of  the  law  to  these  facts  is  well 
expressed  by  the  trial  judge,  as  appears  in  the 
Transcript  beginning  at  the  bottom  of  page  143  and 
ending  at  the  middle  of  page  151,  as  follows : 

''It  remains  now  to  consider  them  in  the  light 
of  the  law.  That  some  of  the  defendants,  and 
particularly  Blair  and  Addis,  were  acting  in 
concern  and  with  a  well-defined  purpose  (Ui  then- 
part  to  accomplish  some  certain  things  does  not 
admit  of  doubt.  Together  they  formed  the  Brit- 
ish Friendlv  Association,  the  purpose  of  which 
was  to  transport  to  New  York  British  subjects 
sound  in  bodv  and  limb.  It  is  not  to  be  con- 
ceived, and  indeed  all  of  the  circumstances  nega- 
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journey  of  the  men  so  transported  to  end  at 
New  York.  The  ultimate  destination  of  these 
men  was  some  point  in  the  British  Empire,  and 
the  defendants  knew  it,  and  were  jointly  en- 
gaged in  sending  them  there.  This  phase  of 
the  case  therefore  presents  no  difficulty.  The 
grave  question  is  whether  the  defendants  in  do- 
ing what  they  did  were  engaged  in  a  criminal 
conspiracj^  They  had  associated  themselves  to- 
gether to  transport  to  New  York  British  sub- 
jects, sound  in  body  and  limb,  whose  ultimate 
destination  was  England,  and  at  least  a  major- 
ity of  whom  intended  to  enlist  there  in  the  mili- 
tary or  naval  service,  and  all  of  whom  the  de- 
fendants supposed,  believed  and  presumed  would 
so  enlist.  The  language  of  the  statute  is :  '  T\^io- 
ever  within  the  territory  or  jurisdiction  of  the 
United  States  *  *  *  hires  or  retains  another 
person  to  go  beyond  the  limits  or  jurisdiction  of 
the  United  States  with  intent  to  be  enlisted  or 
entered  in  the  service  of  any  foreign  prince,  etc. ' 
It  is  not  necessary  for  us  to  inquire  here  just 
what  is  meant  by  the  words  'to  enlist,'  as  it  is 
stipulated  that  it  was  the  intent  of  a  majority 
of  the  men  transported  to  enlist,  and  this  must 
be  taken  to  mean  'to  enlist'  in  the  sense  used  in 
the  statute,  whatever  that  may  be.  The  only 
difficulty  that  really  presents  itself  is  to  deter- 
mine what  is  meant  by  the  words  'hires  or  re- 
tains another  person  to  go  beyond  the  limits  or 
jurisdiction  of  the  United  States.'  And  indeed 
as  it  was  the  manifest  purpose  and  intention  of 
defendants  that  those  sent  by  them  from  San 
Francisco  should  go  beyond  the  limits  of  the 
United  States,  and  as  it  was  equally  the  purpose 
of  the  men  so  sent  to  go  beyond  such  limits,  our 
inquiry  is  narrowed  to  the  ascertainment  of  the 
meaning  of  the  words  'hires  or  retains'  as  used 
in  the  statute,  and  to  determining  whether  such 
meaning  applies  to  the  things  for  the  doing  of 
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which  the  defendants  were  associated.  To  hire 
in  its  ordinary  signification,  and  we  should  here 
seek  no  other,  means  'to  contract  for  the  labor 
and  services  of,  for  a  compensation,  to  engage 
the  services  of,  employ  for  wages,  salary  or 
other  consideration;  to  engage  the  interest  of, 
agree  to  pay  for  the  desired  action  or  conduct 
of,'  and  this  has  been  the  meaning  of  the  word 
since  it  was  first  used  in  the  statute  in  ques- 
tion and  its  predecessors.  It  is  not  essential 
to  a  hiring  that  the  consideration  be  pecuniary, 
or  that  it  be  paid  at  once.  In  a  case  tried  in 
1855,  involving  the  construction  of  this  statute 
(United  States  vs.  Hertz,  26  Fed.  Cases,  No. 
15,357),  the  Court  instructed  the  jury  as  fol- 
lows: 

"The  hiring  or  retaining  does  not  necessarily  in- 
clude the  payment  of  money  on  the  part  of  him 
who  hires  or  retains  another.  He  may  hire  or  re- 
tain a  person  with  an  arrangement  that  he  shall 
pay  wages  when  the  services  shall  have  been  per- 
formed. A  person  may  be  hired  or  retained  to  go 
beyond  the  limits  of  the  United  States,  with  a  cer- 
tain intent,  though  he  is  only  to  receive  his  pay 
after  he  has  gone  beyond  the  limits  of  the  United 
States  with  that  intent.  Moreover,  it  is  not  neces- 
sary that  the  consideration  of  the  hiring  shall  be 
money.  To  give  a  person  a  railroad  ticket,  that  cost 
$4.00,  and  board  and  lodge  him  for  a  week,  is  as 
good  as  a  consideration  for  the  contract  of  hiring 
as  to  pay  him  the  money  with  which  he  could  buy  the 
railroad  ticket  and  pay  for  his  board  himself." 

And  in  an  exhaustive  opinion  rendered  by 
Attorney-General  Cushing  in  that  same  year  is 
found  the  following: 

"It  is  possible,  that  he  may  have  supposed  that 
a  solemn  contract  of  hiring  in  the  United  States  is 
necessary  to  constitute  the  offense.  That  would  be 
a  mere  delusion.     The  words  of  the  statute  are  'hire 
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or  retain.'  It  is  true,  our  Act  of  Congress  does  not 
expressly  say,  as  the  British  Act  of  Parliament  does, 
'whether  any  enlistment  money,  pay,  or  reward  shall 
have  been  given  or  not';  nor  was  it  necessary  to 
insert  these  words.  A  party  may  be  retained  by 
verbal  promise,  or  by  invitation  for  a  declared  or 
known  purpose.  If  such  a  statute  could  be  evaded 
or  set  at  naught  by  elaborate  contrivances  to  engage 
without  enlisting,  to  retain  without  hiring,  to  invite 
without  recruiting,  to  pay  recruiting  money  in  fact, 
but  under  the  name  of  board,  passage  money,  ex- 
penses or  the  like,  it  would  be  idle  to  pass  Acts  of 
Congress  for  the  punishment  of  this  or  any  other 
offense. ' ' 

I  have  adopted  these  quotations  because  they 
seem  to  me  to  state  accurately  the  meaning  of 
the  law,  to  be  well  within  its  terms,  and  to  afford 
the  only  construction  that  will  render  it  effective 
for  the  purpose  for  which  it  was  intended. 

It  must  be  observed  that  the  prohibition  of  the 
statute  is  not  aimed  at  the  hiring  or  retaining  hj 
or  of  citizens  of  this  country  alone,  but  at  the 
hiring  or  retaining  by  any  person  whomsoever 
of  any  other  person.  It  is  to  be  observed  further 
that  the  hiring  or  retaining  must  be  to  go  with- 
out the  limits  of  this  country  with  intent  to 
enlist.  The  fact  that  other  countries,  having 
laws  for  compulsory  military  service,  have  as- 
sisted their  subjects  in  this  country  to  return 
to  their  native  land  is  a  false  quantity  here,  and 
one  with  which  we  have  nothing  to  do.  It  throws 
no  light  upon  the  questions  which  we  are  to 
consider.  The  case  on  trial  must  be  determined 
upon  its  own  particular  facts  without  regard 
to  what  has  been  done  either  here  or  elsewhere 
by  persons  not  included  in  the  present  indict- 
ment. Nor  is  there  here  involved  any  question 
as  to  the  right  of  individuals  to  go  from  this 
country  either  singly  or  in  groups  to  another 
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countiy  with  intent  there  to  enlist.  The  sole 
question  here  is,  do  the  facts  before  us  show  a 
conspiracy  on  the  part  of  defendants  to  violate 
the  statute  which  we  have  been  considering. 

What  are  the  salient  acts'?  The  King  of 
Great  Britain  and  Ireland  was  desirous  of  the 
return  to  his  Kingdom  of  British  subjects  for 
employment  in  the  army  and  navy  and  in  vari- 
ous branches  of  the  national  services  of  all 
kinds,  and  the  British  Consul-General  at  San 
Francisco  caused  to  be  published  a  notice  calling 
into  actual  service  the  Royal  Naval  Reserve. 
A  large  number  of  persons  responded,  a  few  of 
whom  were  in  fact  reserves.  The  Consul-Gen- 
eral, however,  kept  a  register  of  all  persons 
calling  on  him  to  inquire  concerning  military 
service,  and  upon  this  register  were  the  names 
and  addresses  of  over  600  individuals  under 
various  headings,  such  as  'Volunteer  Army  Vol- 
unteers', 'Army  Volunteers  and  Ex-soldiers,' 
'Army  Reserve,'  'Royal  Naval  Volunteers,'  and 
'Volunteers  for  Nurses.'  The  defendants  Blair 
and  Addis,  with  one  Harris,  with  the  consent 
of  the  Consul-General  organized  the  British 
Friendly  Association,  and  these  lists  were 
turned  over  to  Harris,  who  was  in  charge  of 
the  office  of  the  association,  and  who  with  the 
knowledge  of  Blair  and  Addis  opened  corre- 
spondence with  the  persons  whose  names  were 
upon  the  lists.  After  Harris  left,  the  lists  were 
in  the  custody  of  Blair,  whose  name  appeared 
on  one  of  them  under  the  heading  'Volunteers.' 
The  men  who  came  to  the  Friendly  Association 's 
office  were  examined  as  to  their  physical  con- 
dition by  defendant  Addis,  who  is  a  physician, 
and  whose  name  is  on  the  list  of  'Volunteers 
for  Nurses.'  All  the  expenses  were  ])aid  with 
the  money  of  the  British  Government  furnished 
through  the  Consul-General,  who  when  he 
turned  the  lists  over  to  Harris  accom])anied 
them  with  the  instructions:  'To  send  onlv  Brit- 
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isli  subjects  with  military  training,'  'to  make 
no  engagements  of  any  description  whatever;' 
'  to  give  no  pay  or  advance ; '  '  to  make  no  solici- 
tation'; 'not  to  send  more  than  50  men  at  a 
time';  'to  require  such  proof  of  British  nation- 
ality as  such  men  are  usualty  able  to  give';  'to 
give  no  information  as  to  pay,  allotments,  etc' 
and  'to  examine  the  men  to  see  if  they  were 
physically  suitable.' 

It  would  be  taxing  credulity  to  the  utmost  to 
urge  that  with  the  lists  and  instructions,  the  de- 
fendants did  not  know  that  what  was  sought 
by  the  Consul-General  was  men  who  would  go  to 
England  there  to  enlist  in  the  military  or  naval 
service.  They  were  'to  give  no  pay  or  advance,' 
It  was  not  stated  'pay  or  advance  for  what.' 
They  were  'to  make  no  engagements  of  any  de- 
scription whatever.'  It  is  not  stated  in  the  in- 
structions what  they  were  to  do  in  this  regard, 
but  they  were  to  examine  the  men  to  see  if  they 
were  suitable,  and  to  send  them  on,  not  more 
than  50  at  a  time.  Evidently  while  under  the 
instructions  they  could  make  no  engagements, 
they  certainly  could  come  to  some  understanding 
with  the  men  that  they  should  be  sent  forward 
for  some  purpose  for  which,  after  a  physical 
examination  they  were  found  to  be  'suitable.' 
They  were  'to  give  no  information  as  to  pay, 
allotments,'  etc.,  'pay  or  allotments  for  what*?' 
The  instructions  do  not  state,  but  the  facts  show 
that  all  British  soldiers  and  seamen  receive  a 
daily  pay  and  may  receive  pensions  and  allot- 
ments after  their  service  is  terminated,  and  that 
this  was  known  both  by  defendants  and  by  men 
transported.  The  men,  pending  and  after  ex- 
amination, were  kept  at  boarding  and  lodging 
houses  until  a  sufficient  number  was  assembled 
for  'orderly  transportation.'  All  this  was  de- 
signed, and  defendants  knew  it,  to  secure  men 
to  return  to  Great  Britain  and  enlist.    They  ex- 
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amined  the  men,  boarded  them,  lodged  them, 
transported  them  in  squads  to  New  York,  where 
they  expected  them  to  report  to  the  British 
Consul  for  further  examination  and  further 
transportation.  Defendants  knew^  what  they 
expected  the  men  to  do,  and  the  men  in  turn 
knew  what  was  expected  of  them.  Defendants, 
in  the  language  of  the  stipulation,  supposed, 
presumed  and  believed  that  the  men  w^ould  go 
to  England  and  there  enlist  in  the  military  or 
naval  service,  and  a  majority  of  the  men  in- 
tended to  do  so.  They  were  furnished  board, 
lodging  and  transportation  for  that  reason 
alone.  The  offer  of  defendant  was,  even  though 
never  put  into  words,  'if  you  men,  having  been 
found  after  examination,  physically  suitable,  will 
go  to  England  and  enlist,  we  w^ill  furnish  you 
with  board  and  lodging  while  you  are  here 
awaiting  examination  and  transportation,  and 
we  will  furnish  you  with  transportation  to  New 
York,  and  sustenance  during  the  trip.'  And 
this  offer  the  men  accepted  by  submitting  to 
examination,  by  accepting  board,  lodging,  sus- 
tenance and  transportation,  with  the  intent  in 
the  majority  of  them  at  least  to  do  the  thing 
desired.  It  would  be  to  look  on  to  the  form 
in  utter  disregard  of  the  substance,  to  accept  as 
a  sufficient  response  to  all  these  facts  the  state- 
ment that  at  no  time  did  defendants  or  any  of 
them  expressly  say  in  words  to  any  of  the  men 
that  they  should  enlist  in  the  service  of  Great 
Britain  as  soldiers,  sailors  or  marines.  Just 
as  it  would  be  to  regard  the  form  alone  and  dis- 
regard the  substance  to  believe,  in  view  of  all 
the  facts,  that  wdien  the  Consul-General  turned 
over  to  Harris  of  the  Friendly  Association  the 
lists  of  so-called  'Volunteers'  Avith  the  mani- 
fest intention  that  they  should  be  used,  the  in- 
structions accompanying  them  were  designed  for 
any  other  purpose  than  to  secure  here,  men  to 
go  beyond  the  limits  of  the  United  States  for 
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enlistment,  without  appearing  to  have  violated 
the  law;  to  accomplish,  in  fact,  the  results 
against  which  our  statute  is  directed,  and  to  do 
the  things  therein  forbidden  without  appearing 
to  do  so.  While,  therefore,  it  may  be  true  that 
they  believed  they  were  acting  within  the  law, 
I  am  of  the  opinion,  for  the  reasons  stated,  that 
some  of  the  defendants  did  enter  into  the  con- 
spiracy as  charged  in  the  indictment,  and  that 
defendant  Blair  for  the  purpose  of  effecting  the 
object  thereof,  committed  some  of  the  overt 
acts  charged." 


Conclusion. 

Considerable  is  said  by  counsel  for  plaintiffs  in 
error  about  the  manner  in  which  the  case  was  sub- 
mitted to  the  Court  and  jury,  and  about  the  effect 
of  the  Agreed  Statement  of  Facets.  It  is  even  inti- 
mated at  pages  173  and  174  of  their  brief,  that  they 
have  not  been  accorded  a  trial  by  jury  as  guaran- 
teed under  the  sixth  amendment  to  the  Constitution 
of  the  United  States,  and  there  is  a  softly  worded 
threat  that  since  the  verdict  has  gone  against  them, 
they  will  repudiate  their  stipulation  and  insist  upon 
their  Constitutional  right  unless  this  Court  rules 
with  them  and  holds  that  the  trial  judge  indulged 
in  inferences  based  upon  the  Agreed  Facts,  and 
thereby  committed  error. 

Let  us  examine  the  record  and  see  if  they  were 
really  denied  a  trial  b}^  jury,  or  whether  their 
predicament  is  due  merely  to  their  agreement  that 
the  Court  might  instruct  the  verdict. 
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The  record  shows  that  a  jury  was  had,  and  that 
the  jury  returned  a  verdict  of  guilty  on  the  first 
count  as  to  defendants  Blair  and  Addis.  It  is  true 
the  Court  instructed  the  verdict,  but  counsel  should 
not  be  permitted  to  object,  as  a  matter  of  law,  merely 
because  the  verdict  was  guilty,  and  not  for  acquittal. 
They  entered  the  arrangement  with  their  eyes  open, 
and  were  apparently  satisfied  with  the  rules  they 
made  until  the  game  was  lost.  The  only  legitimate, 
and  the  only  legal  objection  they  might  raise,  is 
that  the  verdict  is  not  supported  by  the  evidence, 
and  they  have  raised  that  objection.  To  say  that 
no  inferences  of  fact  should  have  been  drawn  by 
the  trial  judge  from  the  matters  agreed  upon, 
would  be  to  deprive  the  exhibits  introduced  in  evi- 
dence, being  exhibits  A,  B,  C,  D,  E,  F,  and  G  (Tr. 
pp.  112-118)  of  any  efficacy  whatever  in  this  case. 
They  were  in  evidence,  and  properly  took  their 
part  in  determining  the  verdict,  and  to  contend 
otherwise  is  to  repudiate  a  solemn  stipulation  and 
to  ignore  the  facts  and  evidence  in  the  case. 

We  respectfully  submit  that  the  proceedings  were 
in  accordance  with  law  and  the  agreement  of  counsel 
and  their  clients,  and  that  the  verdict  is  sustained 
by  the  evidence,  and  that  no  prejudicial  error  is 
disclosed  by  the  record. 

John  W.  Prestox, 

United  States  Attorney, 

M.  A.  Thomas, 

Asst.  United  States  Attorney, 

Attorneys  for  Defendant  in  Error. 
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Foreword. 

When  this  case  was  orally  argued  by  J.  J.  Dunne,  Esq., 
on  behalf  of  the  plaintiffs  in  error,  on  March  27,  1916, 
the  defendant  in  error  had  not  then  prepared,  served 
or  filed  any  brief  herein,  and  requested  permission  to 
file  such  a  brief  later.  That  brief  was  filed  on  Septem- 
ber 27,  1916.  At  the  conclusion  of  the  oral  argument, 
plaintiffs  in  error  requested,  and  were  granted,  ])er- 
mission  to  print  and  file  herein  the  oral  argument  of 
Mr.  Dunne,  together  with  such  comments  in  reply  to 
the  expected  brief  of  the  defendant  in  error  as  might 
appear  appropriate.  Accordingly,  we  are  making,  first, 
a  short  reply  to  the  brief  of  defendant  in  error,  and 
following  that  with  the  oral  argument  of  ^Ir.  Dunne. 


Reply  of  Plaintiffs  In  Error  to  Brief  of  Defendant  In  Error. 

In  the  discussion  of  tlie  claim  that  the  facts  in  the 
case  are  sufficient  to  sustain  the  verdict  the  defendant 
in  error,  in  its  brief,  narrates  those  facts  of  the  case 
thought  pertinent  (pp.  19-29  inclusive).  Following  this 
statement  the  defendant  in  error  then  asserts  that  "the 
application  of  the  law  to  these  facts  is  well  expressed  by 
the  trial  judge  *  *  *  as  follows:"  and  then  proceeds  to 
quote  from  the  opinion  of  the  trial  judge  (pp.  29-36). 
In  the  course  of  the  quoted  opinion  of  the  trial  judge 
occur  many  statements  as  of  fact  which  we  have  been  at 
some  pains  to  indicate  in  our  opening  brief  herein  were 
unwarranted  inferences  improperly  drawn  from  the 
agreed  statement  of  facts  and  not  supported  by  it.  It 
would  be  unnecessary  repetition  to  restate  here  what 
we  have  so  fully  covered  in  our  former  brief  on  file  here- 
in, but  in  this  connection  we  desire  to  call  this  court's 
attention  to  the  facts  of  the  case  as  set  forth  in  the 
agreed  statement  of  facts  and  to  the  facts  of  the  case 
as  they  were  assumed  by  the  trial  judge  in  the  course 
of  his  opinion,  and  we  respectfully  request  of  this  court 
that,  in  reading  the  brief  of  the  defendant  in  error,  this 
distinction  be  borne  in  mind  between  the  facts  of  the 
case  as  set  forth  in  the  agreed  statement  and  as  assumed 
by  the  trial  judge  in  the  course  of  his  opinion.  We  are 
i)repared  to  meet  the  issues  presented  by  the  facts  nar- 
rated in  the  agreed  statement,  but  the  writ  of  error  was 
sued  out  herein  because  we  denied  the  existence  of  such 
facts  as  are  assumed  by  the  trial  judge  in  the  course 
of  his  opinion. 


As  we  have  stated  our  views  of  the  case  very  elabor- 
ately in  our  brief  now  on  file,  and  as  they  have  been 
summarized  quite  completely  by  Mr.  Dunne  in  his  oral 
argument  which  follows  later,  it  will  not  be  necessary  to 
make  further  reply  to  the  brief  of  defendant  in  error. 

Before  passing  to  the  oral  argument  of  Mr.  Dunne, 
however,  we  cannot  overlook  the  reference  in  the  govern- 
ment's brief  to  what  is  there  characterized  as  ''a  softly- 
worded  threat  that  since'  the  verdict  has  gone  against 
ithem  (plaintiffs  in  error),  they  will  repudiate  their  stip- 
ulation and  insist  upon  their  constitutional  right  unless 
this  court  rules  with  them  and  holds  that  the  trial  judge 
indulged  in  inferences  based  upon  the  agreed  facts  and 
thereby  committed  error"  (p.  36).  This  '^ softly- worded 
threat"  is  doubtless  a  reference  to  what  is  said  by  us 
on  pages  172,  173  and  174  of  our  opening  brief.  After 
referring  there  to  the  rule  of  law  to  the  effect  that  plain- 
tiffs in  error  were  entitled  to  a  trial  by  jury,  which 
means  a  trial  by  jury  according  to  the  course  at  common 
law,  and  that  therefore  the  court  could  not  as  a  matter  of 
law  direct  the  jury  to  render  a  verdict  of  guilty  no 
matter  how  sufficiently  the  court  might  have  thought 
the  facts  set  forth  in  the  agreed  statement  established 
their  guilt,  and  that  these  rights  could  not  be  waived 
by  stipulation,  we  proceeded  further  as  follows: 

"The  plaintiffs  in  error  however  are  not  inclined  to 
avoid  the  effect  of  their  stipulation.  On  the  contrary-,  it 
is  their  preference  to  abide  thereby  provided  the  true  in- 
tent thereof  can  he  preserved  and  provided,  therefore,  this 
court  shall  be  free  to  determine  as  an  issue  of  law,  on 
the  writ  of  error  issued  in  this  case,  whether  the  facts  set 
forth  in  the  agreed  statement,  unaided  by  inferences,  are 
sufficient  to  justify  a  verdict  of  guilty.     If  those  facts  as 


so  set  forth,  standing  alone  are  not  sufficient  to  justify  a 
verdict  of  guilty,  but  if  it  will  in  this  court  be  assumed  in 
support  of  the  verdict  of  the  jury  that  inferences  from 
those  facts  could  be  drawn  consistent  with  guilt  and  there- 
fore it  will  be  presumed  that  such  inferences  were  so 
drawn  and  will  not  now  be  reviewed,  the  plaintiffs  in 
error  would  be  in  a  sad  predicament  and  must  then,  hut 
in  that  event  only,  insist  upon  their  full  legal  rights.  For 
under  such  circumstances  they  would  have  been  denied 
all  right  or  opportunity  of  suggesting  to  the  jury  other 
inferences  which  could  be  drawn  from  the  facts  set  forth 
in  the  agreed  statement  consistent  with  innocence  and 
calculated,  therefore,  under  proper  instructions  to  the  jury 
as  to  the  doctrine  of  reasonable  doubt  and  as  to  the  pre- 
sumption of  innocence,  to  raise  in  the  minds  of  the  jury 
sufficient  doubt,  in  connection  with  the  presumption  of 
innocence,  to  incline  them  to  the  view  that  the  offense 
charged  had  not  been  established  to  their  satisfaction 
beyond   all  reasonable   doubt. 

But  we  do  not  tliink  that  it  is  necessary  that  this  court 
must  conclude  that  it  cannot  determine  the  case  upon  a 
consideration  of  the  question  whether  the  facts  set  forth 
in  the  agreed  statement,  taken  hy  themselves,  are  sufficient 
to  justify  the  verdict  of  guilty.  The  plaintiffs  here  re- 
quested the  trial  judge,  upon  the  facts  set  forth  in  the 
agreed  statement,  to  direct  a  verdict  of  Not  Guilty,  and  this 
request  was  denied  (transcript,  pp.  129,  160).  If  the 
agreed  statement  of  facts  was  in  itself  incomplete  or  in- 
sufficient to  support  a  judgment,  then  under  the  prin- 
ciples of  U.  S.  V.  Buzzo  (18  Wall.  125)  it  was  error  to 
refuse  to  direct  a  verdict  of  acquittal.  To  same  effect, 
see  also  Vernon  v.  V.  S.,  146  Fed.  121,  126." 

We  submit  that  the  foregoing  statement  of  our  posi- 
tion does  not  justify  any  charge  of  threatening  on  our 
part.  We  are  anxious  for  the  decision  of  this  court, 
whether  the  facts  set  forth  in  the  agreed  statement  of 
facts  establish  the  guilt  or  innocence  of  the  plaintiffs  in 
error.    We  are  of  the  opinion  that  in  deciding  that  ques- 


tion  this  court  must  be  guided  entirely  by  the  facts  as 
set  forth  in  the  agreed  statement  unaided  by  inferences, 
and  that  proposition  we  have  argued  quite  fully  in  our 
opening  brief. 

In  stipulating  as  to  the  facts  in  this  case,  it  was  the 
intent  of  the  parties  to  set  forth  in  the  agreed  statement 
all  the  facts  of  the  case:  nothing  was  to  be  left  to  in- 
ference or  conjecture.  And  this  was  very  clearly  the 
spirit  of  the  stipulation  as  is  manifest  by  its  terms.  It 
was  our  purpose  in  referring  to  the  constitutional  right 
of  trial  by  jury,  in  our  opening  brief,  to  insist  upon  that 
constitutional  right  in  this  case  only  in  the  event  that  in 
violation  of  the  letter  and  spirit  of  the  stipulation  of  the 
jiarties  it  should  be  claimed  that  the  verdict  and  judg- 
ment of  the  trial  court  rested  on  facts  outside  the  agreed 
statement  and  that,  no  matter  how  unwarranted  the  in- 
ferences of  the  trial  court  might  appear  to  the  judges 
of  this  court,  they  were  nevertheless  bound  to  accept 
the  same  in  support  of  the  judgment.  In  other  words 
we  have  no  intention,  and  had  no  intention,  of  repudiat- 
ing our  stipulation,  unless  it  is  repudiated  by  the  other 
party  thereto;  and  it  is  repudiated  if  it  be  claimed  that 
the  decision  in  this  case  can  rest  on  any  facts  other  than 
those  set  forth  in  the  agreed  statement.  If  this  court 
does  not  feel  bound  to  accept  the  inferences  of  the  trial 
judge  in  support  of  the  judgment,  but  on  the  contrary 
believes  it  to  be  within  its  power  to  decide  this  case 
upon  the  facts  set  forth  in  the  agreed  statement,  the 
constitutional  right  to  a  trial  by  jury  referred  to  in  our 
opening  brief  is  a  right  which  we  do  not  insist  upon,  no 
matter  how  the  court  may  determine  the  case. 


ORAL  ARGUMENT  OF  J.  J.  DUNNE,  ESQ. 

Mr.  Dunne.     If  the  Court  please: 
The  Indictment: 

On  July  8,  1915,  an  indictment  was  returned  by  the 
federal  grand  jury,  at  San  Francisco,  against  the  Blair- 
Murdock  Co.,  a  corporation,  R.  K.  Blair,  Thomas  Addis, 
H.  G.  Lane,  Kenneth  Croft  and  C.  D.  Lawrence.  This 
indictment  was  in  two  counts,  the  one  charging  the 
defendants  with  conspiring  to  hire  and  retain,  within 
the  United  States,  certain  named  men  to  go  beyond 
the  United  States  for  the  purpose  and  with  the  intent 
to  enlist  in  the  British  military  service  as  soldiers,  and 
the  other  charging  a  similar  conspiracy  but  substituting 
the  phrase  "marines  and  seamen  aboard  a  vessel  or 
vessels  of  war"  for  the  tenn  ''soldiers";  but  since  the 
plaintiffs  in  error  were  acquitted  of  the  charge  made  in 
this  second  count,  that  count  need  not  concern  us  further. 
The  intent  referred  to  in  this  indictment  is  not  alleged 
to  have  been  a  common  intent  known  to,  understood  by 
and  participated  in  by  the  persons  mentioned;  the 
farthest  that  the  pleading  goes  in  that  direction  is  to 
allege  the  independent  or  individual  intent  of  the  defend- 
ants, upon  the  one  side,  and  the  equally  independent  or 
individual  intent  of  the  named  men,  upon  the  other  side ; 
and  no  claim  is  made  in  this  pleading,  by  any  apt  allega- 
tion, that  the  minds  of  these  parties  ever  met  upon  any 
proposition,  or  that  these  insulated  intents  were  ever 
intercommunicated,  or  ever  coalesced  into  any  homo- 
geneous, consistent  or  unified  purpose  shared  by  all 
concerned. 


The  asserted  conspiracy  is  alleged  to  have  originated 
on  March  15,  1915,  and  to  have  been  ''continuously  in 
existence  and  process  of  execution"  thereafter.  No  overt 
act  is  charged  against  the  Blair-Murdock  Company  or 
C.  D.  Lawrence ;  as  against  R.  K.  Blair,  it  is  alleged  as 
overt  acts  that  he  received  moneys  from  A.  C.  Ross  and 
deposited  them  in  bank,  that  he  purchased  certain  rail- 
way tickets,  and  that  he  paid  certain  money  to  a  railway 
company ;  as  against  Kenneth  Croft,  it  is  alleged  that  he 
sent  two  telegrams  to  Blair  from  Chicago;  as  against 
Thomas  Addis,  it  is  alleged  that  he  made  a  physical 
examination  of  four  persons ;  and  as  against  H.  G.  Lane, 
it  is  alleged  that  at  San  Francisco  he  engaged  lodgings 
for  20  men,  three  of  whom  are  named. 

It  is,  however,  to  be  observed  that  these  allegations  of 
overt  acts  wholly  fail  to  link  the  alleged  overt  acts  them- 
selves with  the  asserted  conspiracy  by  any  connecting 
ligament  of  fact;  thus,  it  is  nowhere  alleged  what  Blair 
did  with  the  moneys  received  from  Ross,  or  where  he 
obtained  the  money  with  which  he  purchased  the  railway 
tickets,  or  what  he  purchased  them  for,  or  what  he  did 
with  them  after  the  purchase,  or  where  he  obtained  the 
money  that  he  paid  the  railway  company,  or  what  he 
paid  that  money  for;  nor  is  it  anywhere  alleged  what, 
beyond  naked  physical  receipt,  Blair  said  or  did  as  to 
the  Croft  telegrams,  or  that  he  ever  replied  to,  acted 
upon,  or  ratified  them  in  any  way;  nor  is  it  anywhere 
alleged  what  the  Addis  examination  of  the  four  persons 
had  to  do  with  the  asserted  conspiracy;  nor  is  it  any- 
where alleged  by  what  authority  Lane  presumed  to  act 
for  either  Blair  or  Addis. 
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What  this  indictment  attempted  to  charge,  then,  was 
not  that  the  defendants  below  combined  to  assist  home 
physically  fit  British  subjects  who  were  wholly  unobli- 
gated to  enter  the  British  military  or  naval  service,  but 
it  sought  to  charge  that  the  defendants  were  actually 
guilty  of  a  corrupt  and  felonious  conspiracy  to  violate 
the  law  of  the  United  States  by  actually  hiring  and 
retaining  persons  here  to  go  to  Great  Britain  for  the 
specific  purpose  of  entering  the  military  or  naval  service 
of  that  Kingdom.  This  indictment  was  unsuccessfully 
attacked  in  the  court  below,  and  complaint  is  made  here 
of  the  failure  of  the  lower  court  to  condemn  the  pleading. 

The  Agreed  Statement  of  Facts: 

Wliile  these  proceedings  were  taking  place,  the  British 
Embassy  and  the  Department  of  Justice  became  anxious 
to  take  the  opinion  of  the  court  upon  this  case;  and  in 
view  of  this,  counsel  ''stipulated  as  to  what  the  facts 
are  in  this  case",  and  that,  upon  a  consideration  of  those 
facts,  the  court  may  instruct  the  verdict  which  the  jury 
shall  render  in  the  cause. 

It  is  the  view  of  the  Supreme  Court  that: 

"Agreed  statements  rest  upon  the  consent  of  the  parties, 
and  consequently  the  action  of  the  revising  tribunal  must 
be  confined  to  the  agreed  facts." 

Pomeroy's  Lessee  v.  Bank  of  Indiana,  68  U.  S. 

(1  Wall.)  592. 

While  we  have  agreed  to  the  facts  recited  in  the 
agreed  statement  of  facts,  yet  we  have  agreed  to  nothing 
more;  and  in  view  of  this  declaration  by  the  Supreme 
Court,  we  believe  that  this  agreed  statement  of  facts 


should  not  be  enlarged  by  any  argumentative  process, 
however  ingenious  or  subtle,  that  no  new  matter  can 
fairly  be  injected  into  the  statement,  and  that,  if  this 
were  permitted,  we  should  no  longer  have  a  given  state 
of  facts  voluntarily  brought  to  the  court  by  the  parties, 
but  an  entirely  different  case,  and  one  not  approved  by 
that  mutual  consent  upon  which  the  Supreme  Court  tells 
us  agreed  statements  rest. 

At  the  trial  below,  this  agreed  statement  of  facts,  with 
it?  exhibits,  was  read  to  the  jury;  and  upon  that  show- 
ing, the  Government  rested;  but  no  other,  different  or 
additional  showing  of  fact  was  made.  Thereupon,  the 
defendants  moved  for  a  directed  verdict,  which  motion 
was  granted  as  to  all  the  defendants  upon  the  Second 
Count — the  marines  and  seamen  count,  and  granted  as 
to  all  the  defendants  except  Blair  and  Addis  upon  the 
First  Count — the  soldiers  count.  In  other  words,  the 
indictment  as  presented'  accused  five  persons  and  one 
corporation;  it  asserted  that  they  all  conspired  and  con- 
federated together;  but  this  assertion  was  not  verified, 
and  on  the  hearing  all  of  the  defendants  except  Messrs. 
Blair  and  Addis  were  eliminated.  As  the  verdict  shows, 
Messrs.  Blair  and  Addis  were  found  guilty  upon  the 
First  Count  only,  and  by  this  verdict  the  marines  and 
seamen  count  passed  out  of  the  case. 

Attitude  of  Appellate  Court: 

It  will  thus  be  seen  that  the  present  case  was  not 
treated  below  as  an  ordinary  criminal  cause;  the  pro- 
cedure below  was  unusual  and  a  departure  from  the 
ordinary  course  of  things;  the  case  was  and  is  really  a 
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test  isase  designed  to  clarify  a  phase  of  the  law  of 
neutrality;  and  in  the  effort  to  reach  this  desired  result, 
both  sides  co-operated  so  far  as  possible. 

Another  characteristic  of  the  cause  as  presented  below 
is  that  no  witnesses  were  sworn,  or  any  other  showing 
of  fact  made  except  that  contained  in  the  agreed  state- 
ment of  facts  and  its  exhibits.  The  case,  therefore,  was 
not  one  wherein  questions  of  fact  were  dependent  upon 
conflicting  evidence  for  their  solution,  or  where  the  trial 
judge  had  an  opportunity  to  see  the  witnesses  and 
appraise  their  appearance,  manner  and  credibility;  and 
the  ordinary  rules  which  obtain  in  cases  of  this  class 
are  inapplicable  here.  On  the  contrary,  the  instant  cause 
falls  within  that  class  of  cases  wherein,  either  there  is 
no  conflict  concerning  the  facts,  or  the  testimony  is  taken 
without  the  presence  of  the  judge,  as  by  deposition  or 
before  a  master;  and  in  this  latter  class  of  cases,  this 
court  is  in  no  way  embarrassed  by  the  rules  applicable 
in  the  former  class,  in  putting  upon  the  showing  of  fact 
whatever  construction  the  court  may  deem  proper. 

In  a  word,  the  cause  at  bar  was  heard  and  determined 
below  upon  the  set  lines  of  a  carefully  drawn  written 
instrument,  and  upon  nothing  else;  this  court  is,  there- 
fore, quite  as  competent  to  appraise  the  sufficiency  or 
insufficiency  of  that  document  to  uphold  this  judgment, 
as  was  the  learned  judge  of  the  court  below;  and  the 
distinction  to  which  I  am  here  directing  attention  was 
recognized  by  this  court  in 

Paauhau  S.  P.  Co.  v.  Palapcda,  127  Fed.  920,  923-4. 
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Limited  Scope  of  Oral  Argument: 

Upon  this  writ,  we  have  prepared  a  brief  in  which  we 
have  endeavored  to  present  fully  our  views  of  the  various 
questions  presented  by  this  record.  We  have  discussed 
the  legislative  and  political  history  of  English  and 
American  neutrality  legislation;  we  have  sought  to  give 
attention  to  the  construction  of  that  legislation ;  we  have 
attempted  to  ascertain,  not  merely  that  which  is,  but  also 
that  which  is  not,  a  violation  of  it ;  we  have  discussed  the 
bases  of  the  law  of  conspiracy  as  related  to  section  37 
of  the  Criminal  Code;  we  have  analyzed  the  nature  of 
the  charge  in  the  indictment,  and  criticized  the  action 
of  the  lower  court  in  declining  to  condemn  that  indict- 
m^ent ;  we  have  developed  the  point  that  this  agreed  state- 
ment of  facts  is  subject  to  the  rule  announced  by  the 
Supreme  Court  that 

"agreed  statements  rest  upon  the  consent  of  the  parties, 
and  consequently  the  action  of  the  revising  tribunal  mnst 
be  confined  to  the  agreed  facts"; 

we  then  analyze  the  agreed  statement  of  facts  for  the 
purpose  of  showing  that  it  fails  to  exhibit  any  corrupt 
and  felonious  conspiracy  between  Messrs.  Blair  and 
Addis  to  violate  section  10,  or  any  hiring  or  retaining 
of  men  by  them  for  foreign  enlistment,  or  any  attempt 
or  effort  to  do  so ;  we  then  take  up  the  subject-matter  of 
intent,  and  discuss  it  from  the  three-fold  point  of  view 
of  general  criminal  intent,  specific  intent  and  contingent 
intent ;  and  finally,  the  various  assignments  of  error  are 
individually  considered. 

From  this  hurried  enumeration,  it  must,  I  submit,  be 
obvious  that,  during  the  permitted  time,  one  cannot  dis- 


12 


cuss  this  case  at  large;  the  attemjot  to  do  so  would  be 
inadequate  and  unsatisfactory;  but  while  I  devote  my 
time  to  a  single  feature  of  the  case,  yet  I  would  respect- 
fully request  that  it  should  not  be  understood  that,  be- 
cause I  so  limit  myself,  I  therefore  consider  untouched 
matters  to  be  of  secondary  importance. 

Conspiracy  Under  Federal  Law: 

The  accusation  made  against  these  plaintiffs  in  error 
was  that  they  conspired  to  commit  an  offense  against 
the  United  States.  But  here  it  is  proper  to  observe  that 
every  charge  of  crime  against  the  United  States  must 
have  a  clear  legislative  basis;  and  therefore,  since  there 
is  no  such  thing  as  a  common  law  offense  against  the 
United  States,  the  federal  courts  can  take  cognizance  of 
such  conspiracies  only  as  are  made  punishable  by 
federal  statute. 

By  section  37  of  the  Criminal  Code,  it  is  in  general 
terms  made  a  punishable  offense  for  persons  to  conspire 
to  commit  an  offense  against  the  United  States;  but  the 
object  of  such  conspiracy  must  be  to  commit  an  offense 
against  the  United  States  in  the  sense  only  that  it  must 
be  to  do  some  act  made  an  offense  by  the  laws  of  the 
United  States.  Resort  must,  therefore,  necessarily  be 
had  to  other  provisions  of  the  laws  of  the  United  States 
than  section  37;  because,  from  the  very  nature  of  the 
offense  alleged,  it  is  apparent  that  the  law  of  conspiracy, 
as  invoked  in  this  cause,  is  dependent  upon  other  provi- 
sions of  the  laws  of  the  United  States  for  its  application, 
as  in  itself  it  affords  no  definite  standard  by  which  the 
legality  of  objects,  means  or  conduct  may  be  adjudged. 
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In  other  words,  under  section  37,  these  plaintiffs  in 
error  were  accused  of  conspiring  to  commit  an  offense 
against  the  United  States ;  but  to  understand  that  offense 
and  what  it  may  be,  we  must  go  elsewhere — we  must 
resort  to  section  10.  Under  these  two  sections,  then,  the 
question  arises  whether  this  agreed  statement  of  facts 
shows,  by  facts  which  displace  the  presumption  of 
innocence  beyond  all  reasonable  doubt,  that  these  plain- 
tiffs in  error  criminally  conspired  to  violate  section  10, 
that  there  was  a  real  agreement  and  concert  between 
them  to  commit  the  particular  offense  denounced  by 
section  10,  that  such  agreement  and  concert  were  inspired 
})y  the  specific  criminal  intent  required,  and  that  these 
elements  were  followed  up  by  overt  acts  designed  to 
further  the  object  of  the  antecedent  conspiracy. 

Corrupt  Criminal  Concert  Necessary: 

In  cases  of  this  class,  a  corrupt  criminal  agreement 
is  the  basis  of  the  accusation  of  conspiracy;  there  must 
be  a  real  agreement  as  distinguished  from  independent, 
individual  purposes  which  have  never  coalesced  into  any 
agreement  or  concert;  and  that  agreement  must  be  one 
that  is  corrupt  and  criminal  under  the  statutes  of  the 
United  States.  In  federal  criminal  jurisprudence,  there 
is  no  such  legal  concept  as  conspiracy  in  the  abstract; 
parties  may  conspire — to  use  the  term  loosely— as  much 
as  they  please,  and  yet  remain  immune  from  prosecution, 
(so  long  as,  for  example,  no  overt  act  is  done;  and  it  is 
just  because  under  federal  law,  the  thought  of  conspiracy 
is  essentially  relative  and  concrete,  that  the  mere  con- 
spiring is  not  criminal  under  section  37. 
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Under  section  37,  a  voluntary  combination  of  men  has 
in  it  no  element  of  evil  which  infects  with  criminality  or 
indictability  acts  which  are  in  themselves  not  criminal 
or  indictable  under  other  specific  statutory  provisions; 
on  the  contrary,  voluntary  combination  is  indictable  or 
not  just  as  the  conduct  which  it  involves  is  statutorily 
indictable  or  not.  In  other  words,  men  may  voluntarily 
combine  without  being  guilty  of  conspiracy,  as  when  they 
combine  themselves  into  corporate  or  non-corporate  asso- 
ciations of  all  kinds;  the  combination  becomes  criminal 
only  when  the  conduct  which  it  involves  is  criminal ;  it 
is  the  criminal  nature  of  the  concerted  purpose  which 
imparts  to  the  combination  its  criminal  character;  this  is 
why  Judge  Sanborn,  speaking  for  the  Circuit  Court  of 
Appeals  for  the  8th  Circuit,  tells  us  that  it  is  neither 
criminal  nor  unlawful  to  do,  or  to  conspire  to  do,  that 
which  the  law  does  not  prohibit;  this  is  why  resort  is 
had  in  this  cause  to  section  10;  this  is  why,  in  the  cause 
at  bar,  the  alleged  criminal  and  concerted  purpose  is 
claimed  to  have  been  the  hiring  and  retaining  of  these 
men  for  enlistment  in  a  foreign  military  service. 

Combination  to  do  Unprohibited  Acts,  not  Criminal 
Conspiracy : 

If   these   views    be    correct,    it    inevitably    follows,    I 

submit,  that,  assuming  for  argumentative  purposes  the 

existence  of  a  combination  between  these  plaintiffs  in 

error,  still,  if  their  acts  and  conduct,  as  disclosed  in 

this  agreed  statement  of  facts,  cannot  fairly  be  said, 

beyond   all   reasonable   doubt,   to   have   been   acts   and 

conduct  infected  with  criminality, — if  it  cannot  be  said 
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that  such  acts  and  conduct  were  the  acts  and  conduct 
prohibited  by  section  10, — it  must  then  be  plain  that  no 
criminal  conspiracy  to  violate  that  section  is  disclosed, 
and  that  this  judgment  cannot  stand.  If  this  agreed 
statement  of  facts  fails  to  establish,  by  actual  facts 
which  overcome  the  presumption  of  innocence  beyond  all 
reasonable  doubt,  that  these  plaintiffs  in  error,  crim- 
inally conspired  to  hire  and  retain  these  men  for  enlist- 
ment as  British  soldiers,  and  that  they  were  inspired 
■therein  by  an  evil  and  illegal  intent  to  violate  section 
10,  and  that  they  performed  acts  designed,  not  for 
some  innocent  purpose,  not  for  some  purpose  not  pro- 
hibited by  law,  but  for  the  specific  purpose  of  further- 
ing the  object  of  that  antecedent  criminal  conspiracy, 
then  this  prosecution  must  fail.  In  other  words,  still 
assuming  a  combination,  this  contention  might  thus  be 
put  into  syllogistic  form :  it  is  not  a  criminal  conspiracy 
to  combine  to  do  that  which  federal  statutes  do  not  pro- 
hibit; but  this  agreed  statement  of  facts  fails  to  estab- 
lish that  these  plaintiffs  in  error  did  any  act  or  thing 
prohibited  by  any  federal  statute,  or,  in  particular,  by 
section  10;  therefore,  the  assumed  combination  was  not 
a  criminal  conspiracy. 

How,  indeed,  is  it  possible  that  a  combination  to  do 
unprohibited  acts  should  be  a  criminal  conspiracy?  If 
the  acts  and  conduct  recited  as  having  been  done  by  these 
plaintiffs  in  error  did  not  actually  involve  a  real  combi- 
nation for  the  specific  purpose,  and  with  the  specific 
intent,  to  hire  and  retain  men  here  for  foreign  enlistment 
as  British  soldiers,— if  those  acts  and  that  conduct  are 
explained   by   another   hypothesis,   reasonable   in   itself 


16 


and  consistent  with  innocence,  fairly  arising  upon  the 
agreed  facts, — how  can  it  be  said  that  the  disclosures  of 
this  agreed  statement  of  facts  call  for  the  sustaining  of 
this  judgment! 

General  Characteristics  of  AgTeed  Statement  of  Facts: 

In  this  agreed  statement  of  facts,  we  have  a  given 
state  of  facts  voluntarily  brought  to  the  court  by  the 
parties,  and  approved  by  their  mutual  consent;  it  was 
the  sole  showing  of  fact  in  this  criminal  action;  it  con- 
tains no  clause  permitting  the  introduction  of  new  or 
additional  matter  by  any  process ;  it  declares  specifically 
that  the  facts  therein  set  forth  are  the  facts  in  the  cause, 
and  that,  upon  consideration  of  those  facts,  the  court 
may  instruct  the  verdict ;  it  commences  with  the  signifi- 
cant heading,  ''Facts";  it  makes  clear  that  all  that  plain- 
tiffs in  error  did  was  that  they  "did  the  acts  and  things 
vow  herein  set  forth  as  done  by  them";  and  it  contains 
no  statement  that  any  other  fact  or  facts  ever  existed 
save  and  except  those  specifically  agreed  to  be  the  facts. 

This  agreed  statement  of  facts  shows  upon  its  face 
that  it  was  deliberately  and  carefully  drawn;  it  was 
no  hurried  or  spasmodic  act ;  the  language  was  carefullj' 
chosen  to  mean  just  precisely  what  it  expressed — no 
more,  no  less ;  the  facts  recited  are  the  very  facts  agreed 
to  and  on  which  the  minds  of  the  parties  met;  no  other 
fact  or  facts  became  the  subject  of  any  agreement  be- 
tween the  parties;  and  all  of  the  facts  must  be  taken 
to  be  contained  in  this  statement,  and  the  cause  dealt 
with    upon    that    footing.      The    circumstance    that    the 
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parties  did  not  agree  to  any  other  facts  than  those  set 
forth,  is  highly  significant;  if  they  had  intended  that 
any  other  or  additional  facts  than  those  agreed  on  might 
be,  by  any  process,  imported  into  the  statement,  it  would 
have  been  very  easy  for  them  to  have  said  so  in  plain 
terms;  no  reason  suggests  itself  as  to  why  they  should 
not  have  unequivocally  said  so;  and  if  such  were  their 
intention,  words  would  have  been  inserted  in  the  appro- 
priate place  to  accomplish  that  result. 

If,  in  the  face  of  this  agreed  statement,  we  are  to 
slip  the  leash  from  imagination,  and  indulge  in  those 
"surmises,  speculations  and  conjectures  not  counte- 
nanced in  criminal  law"  {People  v.  Porter,  104  Cal.  415, 
417),  what  is  it  that  we  are  to  import  into  the  case? 
Where  are  we  to  stop?  What  limit  can  be  put  upon  a 
procedure  so  subversive  of  tlie  deliberate  agreement  of 
the  parties?  And  if,  forgetful  of  the  admonition  of  the 
Supreme  Court  that 

"agreed  statements  rest  upon  the  consent  of  the  parties, 
and  consequently  the  action  of  the  revisinf;:  tribunal  must 
be  confined  to  the  agreed  facts" 

Pomeroy's  Lessee  v.  Bank  of  Indiana,  68  U.  S. 

(1  Wall.)  592. 

If,  forgetting  this  admonition,  we  are  to  have  new  or 
additional  facts  superimposed  upon  this  agreed  state- 
ment, why  should  they  not,  responsively  to  all  rules  and 
analogies  current  in  criminal  causes,  be  facts  which  op- 
erate in  favor  of  innocence  rather  than  in  favor  of 
guilt,  especially  in  an  unusual  test  case  like  this,  wherein 
this  court  is  equally  competent  with  the  lower  court  to 
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interpret  the   solitary   written   record   npon  which   the 
cause  was  presented? 

There  is,  indeed,  no  antecedent  presumption  that  a 
crime  has  been  committed,  or  that  the  person  accused 
has  committed  it.  The  law  puts  the  burden  of  proof 
upon  the  accuser,  and  requires  him  to  establish  the  truth 
of  the  accusation  beyond  all  reasonable  doubt ;  and  con- 
sequently, evidence  which  leaves  it  uncertain  whether 
the  crime  charged  was  committed,  or  whether  the  ac- 
cused committed  it,  is  insufficient  for  any  judicial 
purpose.  Hence  it  is  that  where  the  facts  of  a  case  are 
consistent  with  varying  theories,  a  judicial  tribunal  will 
adopt  that  which  makes  for  innocence;  and  hence,  also, 
the  anxiety  of  these  plaintiffs  in  error  to  preserve  in- 
violate the  integritj"  of  this  agreed  statement  of  facts. 

Its  Contents: 

The  contents  of  the  agreed  statement  of  facts  may  be 
rapidly  summarized.  Following  the  numerical  order 
of  the  paragraphs,  it  appears  that  since  August  1,  1914, 
a  state  of  war  existed  between  Great  Britain  and  Ger- 
many ;  that  the  British  King  was  desirous  of  the  return 
of  British  subjects,  for  the  double  purpose  of  military 
employment  and  of  emplojTuent  in  the  various  branches 
of  the  national  service  of  all  kinds;  that  there  is  no 
compulsory  military  service  in  Great  Britain;  and 
that  the  men  named  in  the  indictment  were  not  British 
reserves.  Wliile,  so  far,  there  is  of  course  no  showing 
of  any  conspiracy  to  hire  or  retain  men  as  British 
soldiers,  yet  we  see  already  a  motive  for  the  return  of 
fit  British  subjects  quite  apart  from  military  service; 
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and  we  see  that  fit  men  were  needed  for  other  employ- 
ments than  in  the  army  and  navy, — although  men  of 
military  experience  would  naturally  be  preferred  during 
times  of  war,  even  in  a  country  in  which  military  service 
could  not  be  compelled. 

After  telling  us  that  Mr.  Ross  was  the  British  Consul- 
General,  we  are  advised  that,  on  August  3,  1914,  he 
published  a  notice  to  the  Naval  Reserves,  which  the 
newspapers  commented  on,  and  to  which  many  persons 
responded,  though  only  six  were  reserv^es;  but  what 
all  this  had  to  do  with  the  plaintiffs  in  error  we  are 
not  advised,  it  not  appearing  that  they  were  in  any  way 
connected  therewith,  or  participated  therein,  or  knew 
anything  thereof,  or  even  came  into  contact  with  Ross 
until  some  seven  months  later.  Between  August  3, 
1914,  and  March  5,  1915,  nothing  occurred  except  that 
Ross  kept  at  the  consulate  a  list  of  names  and  addresses 
of  persons  who  called  ''to  inquire  concerning  military 
service" — whatever  that  may  mean;  but  it  nowhere 
appears  that,  during  this  period,  Ross,  Blair,  Addis 
and  Harris  were  even  acquainted — much  less  that  any 
acts  of  any  one  of  them  were  known  to  or  participated 
in  by  any  of  the  others. 

On  March  15,  1915,  some  7^/2  months  after  the  pub- 
lication of  the  notice  to  the  Naval  Reserves,  Ross  pro- 
cured the  services  of  Blair,  Addis  and  Harris ;  nothing 
appears  to  show  the  purpose  or  the  nature  of  these 
services;  and  while  it  is  stated  that  Blair,  Addis  and 
Harris  did  the  acts  and  things  set  forth,  yet  it  does  not 
appear  that  those  acts  and  things  were  done  because 
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of  any  criminal  combination  or  agreement  to  do  them. 
On  March  18,  1915,  Blair,  Addis  and  Harris  rented  a 
room  in  Pine  Street,  under  the  name  of  the  British 
Friendly  Association,  which  was,  on  May  27,  1915, 
changed  to  Fremont  Street;  until  this  removal  Harris 
was  in  charge;  after  the  removal  Blair  was  in  charge; 
and  it  nowhere  appears  that  at  any  time  Addis  had 
any  charge  of  this  office.  Like  thousands  of  other 
associations,  the  British  Friendly  Association  had 
printed  letter-heads  which,  to  the  knowledge  of  Blair 
and  Addis,  were  used  by  Harris  in  the  correspondence 
and  business  transactions  of  the  British  Friendly  As- 
sociation ;  but  no  details  of  that  correspondence  or  those 
business  transactions  are  given  so  that  their  actual 
nature  may  be  determined.  The  British  Friendly  As- 
sociation was  unincorporated,  formed  with  Ross's  con- 
sent, and  composed  of  Blair,  Addis  and  Harris;  its 
expenses  were  paid  by  the  British  Government  through 
Ross;  and  it  had  no  other  business,  and  was  organized 
for  no  other  purj^ose,  than  to  facilitate  the  transporta- 
tion to  New  York  of  British  subjects,  sound  in  body  and 
limb.  Thus  far,  then,  we  obser\^e  no  criminal  conspiracy 
actuated  by  the  specific  intent  to  violate  section  10  by 
hiring  or  retaining  men  for  the  foreign  enlistment  al- 
leged, and  we  do  see  facts  consistent  with  the  lawful 
facilitation  of  the  transportation  of  men  to  New  York. 

When  the  British  Friendly  Association  office  was 
opened,  the  list  of  names  already  mentioned  was,  to 
the  knowledge  of  Blair  and  Addis,  temporarily  entrusted 
to  Harris,  who,  on  May  27,  1915,  gave  it  to  Blair,  who 
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returned  it  later  to  Eoss,  who  voluntarily  offered  it  for 
the  purpose  of  this  agreed  statement  of  facts.  When 
this  list  was  entrusted  to  Harris,  it  was  accompanied 
by  the  following  instructions: 

1.  To  send  only  British  subjects  who  had  military 
training. 

2.  To    make    no    engagements    of    any    description 
whatever. 

3.  To  give  no  pay  or  advance. 

4.  To  make  no  solicitation. 

5.  Not  to  send  more  than  50  men  at  a  time. 

6.  To  require  such  proof  of  British  nationality  as 
Ruch  men  are  usually  able  to  give. 

7.  They   were    to    give    no   information   as   to    pay, 
allotments,  etc. 

8.  The  men  were  to  be  examined  to  see  if  they  were 
physically  suitable. 

And  we  submit  that,  in  the  absence  of  evidence  to 
the  contrary,  so  convincing  as  to  remove  all  reasonable 
doubt,  it  would  be  unreasonable  to  contend  that  these 
instructions  were  framed  and  issued  for  the  specific 
purpose  of  violating  section  10,  or  that  they  were 
prompted  by  any  other  motive  than  obedience  to  the 
law.  No  fact  can  be  found  in  the  agreed  statement 
of  facts  to  indicate  in  the  remotest  way  any  evil  pur- 
pose or  corrupt  intention  in  the  framing  and  issuance 
of  these  instructions;  nor  is  there  a  wisp  of  fact, 
however,  attenuated,  to  establish  that  any  of  these 
instructions  were  disobeyed  or  departed  from. 
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Harris,  to  the  knowledge  of  Blair  and  Addis,  opened 
correspondence  with  persons  whose  names  api^eared 
in  the  list;  but  what  that  correspondence  dealt  with 
is  nowhere  disclosed;  thq  agreed  statement  of  facts  is 
silent  upon  the  subject;  and  nowhere  is  a  single  fact 
stated  to  show  that  this  correspondence  dealt  with  the 
hiring  or  retaining  of  any  man  for  enlistment  in  the 
British  service.  When  ''inquiring  individuals"  called 
at  the  consulate,  they  were  referred  to  Mr.  Blair;  but 
what  they  were  "inquiring"  about  is  nowhere  agreed 
to;  and  they  might,  with  equal  facility  and  reasonable- 
ness, have  been  inquiring  for  assistance  home  to  Great 
Britain  as  for  an  agreement  of  hire  as  British  soldiers. 
It  also  appears  that  certain  blank  receipts  and  cards 
were  printed,  neither  of  which  contained  the  slightest 
reference  to  military  matters;  but  the  receipts  were 
for  sustenance  money,  which  would  be  equally  as  neces- 
sary in  the  cases  of  men  assisted  home  as  in  those  of 
men  hired  or  retained  to  enlist  as  British  soldiers;  and 
the  cards  were  equally  inconclusive,  because  they  were 
filled  out  for,  but  not  by,  the  men,  and  were  filled  out 
by  the  same  persons  who  were  instructed,  not  only  to 
send  only  British  subjects  who  had  military  training, 
but  also  to  make  no  engagements  of  any  description 
whatever,  give  no  pay  or  advance  or  information,  and 
solicit  nobody;  and  naturally,  in  obeying  their  instruc- 
tions, as  they  did,  military  training  was  looked  for, 
and  in  line  with  the  instructions  a  memorandum  thereof 
was  equally  naturally  made.  But  to  see  in  this  any 
violation  of  section  37  or  section  10 — any  corrupt  crim- 
inal conspiracy  to  hire  and  retain  these  men  for  foreign 
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enlisUnent    as    British    soldiers,— argues    a    power    of 
vision  of  which  I  must  confess  myself  deprived. 

It    next    appears    that    at    various    dates,    and    with 
moneys    furnished    by    the    British    Government,    Blair 
purchased  some  91  railway  tickets,  which  were  used  to 
transport   British   subjects   who   had  done   military  or 
naval  service,  and  had  been  examined  by  Addis;    some 
of  the  tickets   transported  the  men   named  in  the  in- 
dictment;  and  155  in  all  were  transported.    But  surely, 
no  just  finding  of  a  criminally  corrupt  conspiracy  to 
violate  section  10  can  be  based  upon  a  desire,  during 
the  stress  of  impending  war,  to  prefer  men  who  had 
done  military  or  naval  service  and  were  sound  in  body 
and  limb;    the  King  was  desirous  of  the  return  of  his 
subjects  for  a  double  purpose — for  employment  in  the 
army   and   navy,   and   for   employment   in   the   various 
branches  of  the  national  service  of  all  kinds;    and  ex- 
perienced men  who  were  physically  sound  would  be  quite 
as  welcome  in  the  latter  employment  as  in  the  former. 
All  of  these  facts,  however,  like  the  others,  are  entirely 
(consistent  with  the  assisting  home  of  such  men  unob- 
ligated to  enlist;   indeed,  from  the  beginning  to  the  end 
of  this  history,  as  revealed  in  the  agreed  statement  of 
facts,  notwithstanding  the  claims  of  the  indictment,  not- 
withstanding the  months  of  time,  notwithstanding  the 
plentitude  of  opportunity  and  the  lack  of  obstruction, 
notwithstanding  the  alleged  purpose  and  energy  of  this 
asserted  conspiracy,  yet,  in  not  one  solitary  instance, 
was  even  an  abortive  attempt  made  to  hire  or  retain 
any  man  for  foreign  enlistment  as  a  British  soldier; 
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if  anything  of  that  sort  had  ever  occurred,  it  would 
overleap  all  bounds  to  one's  credulity  to  supjoose  that 
such  fact  would  not  be  conspicuously  emblazoned  in  this 
agreed  statement  of  facts,  with  the  name  of  the  man 
hired,  the  date  and  terms  of  the  hiring,  the  character 
of  the  service  to  be  rendered  and  its  duration,  and  the 
remuneration  to  be  paid.  But  no  such  violation  of  the 
consular  instructions  ever  occurred;  we  challenge  our 
opponents  to  lay  a  finger  upon  any  paragraph  of  the 
agreed  statement  of  facts  which  contradicts  this  state- 
ment; and,  inter  alia,  we  urge,  in  refutation  of  this 
accusation,  that  we  did  not  do  the  thing  that  it  is  as- 
serted we  conspired  to  do,  and  that  our  conduct  was 
quite  consistent  with  a  perfectly  innocent  motive. 

If  the  plaintiffs  in  error  had  combined  to  assist  home 
such  of  their  fellow-countrymen  as  would  not  be  a  burden 
upon  a  country  engaged  in  a  great  conflict,  surely  one 
of  the  most  natural  forms  which  such  assistance  would 
take  would  be  the  providing  of  sustenance,  lodging  and 
transportation ;  and  the  agreed  statement  of  facts  shows 
that  this  assistance  was  furnished.  But  no  section  of 
the  Federal  Criminal  Code  makes  it  a  crime  for  a  British 
subject  to  return  home,  if  he  desire  to  do  so ;  no  section 
makes  it  criminal  to  give  him  all  the  assistance  incidental 
to  such  return,  if  he  require  it;  no  section  makes  it 
criminal  for  British  subjects  to  combine  to  assist  home 
their  fellow-countrymen,  if  the  latter  desire  to  return 
and  require  assistance.  Such  conduct  is  not  prohibited 
by  law ;  and,  as  Judge  Sanborn  puts  it,  it  is  not  criminal 
to  do,  or  to  conspire  to  do,  that  which  the  law  does 
not  prohibit.     "VMiat  the  law  does  prohibit  is  written  in 
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section  37  and  section  10;  there  must  be  a  corrupt 
criminal  conspiracy  to  commit  against  the  United  States 
the  specific  offense  of  hiring  and  retaining  men  here 
for  foreign  enlistment  as  British  soldiers;  but  no  such 
conspiracy  is  established  by  facts  that  carry  us  no  far- 
ther than  to  the  disclosure  of  the  legitimate  assistance 
home  of  men  unobligated  to  enlist.  No  peculiar  sig- 
nificance can,  therefore,  it  is  submitted,  be  attached  to 
the  provision  made  for  sustenance  money  or  for  board 
and  lodging,  or  for  the  details  of  the  transportation 
to  New  York;  such  facts  are  all  plainly  quite  in  line 
with,  and  would  necessarily  be  dictated  by,  and  incidental 
10,  the  policy  of  assisting  home  British  subjects,  and  by 
no  means  establish  the  verity  of  the  accusation  made 
in  this  indictment. 

In  paragraph  38,  the  agreed  statement  of  facts  refers 
to  an  "unknown  person"  who  undertook  to  instruct 
applicants  as  to  the  necessary  requirements  for  trans- 
portation. Neither  the  identity  nor  the  authority  of 
this  unknown  is  anywhere  fixed;  and  since  the  plaintiffs 
in  error  are  in  no  way  connected  with  this  personage, 
and  wholly  repudiate  him  or  her,  this  may  be  passed  by. 
The  agreed  statement  of  facts  then  takes  up  the  oc- 
currences which  took  place  after  the  men  had  de- 
parted from  California  en  route  to  New  York.  It  ap- 
pears that,  at  Chicago,  they  were  interviewed  by  United 
States  agents,  and  Croft  telegraphed  Blair;  but  the 
federal  agents  were  content  to  pass  the  party  on  its  way; 
Croft's  telegrams  convey  no  hint  as  to  any  hiring  or 
retaining,  and  are  quite  such  telegrams  as  might  have 
been  sent  were  the  men  being  assisted  home,  free  to  en- 
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list  or  not,  as  they  pleased;  and  Blair  never  replied  to 
the  Croft  telegrams,  or  acted  upon  them,  or  in  any  way 
confirmed  or  ratified  them.  The  party  arrived  in  New 
York  on  June  22,  1915;  and  on  the  next  day,  "some 
of  this  party" — which  may  very  well  mean  two  or  three 
out  of  twenty-five, — ''appeared  before  a  man  called 
Captain  Eoche  at  the  British  consulate",  and  were 
again  examined;  and  those  who  passed  received  an 
empty  envelope  to  be  exchanged  at  the  dock  for  a  steam- 
ship ticket  to  Liverpool.  But  as  to  the  identity  or 
authority  of  the  man  called  Captain  Roche,  or  as  to  why 
these  proceedings  occurred,  or  as  to  any  relation  be- 
tween them  and  the  prohibited  foreign  enlistment,  or 
as  to  any  antagonism  between  them  and  the  unpro- 
hibited assisting  home  of  these  men,  we  are  not  told 
a  word ;  it  nowhere  appears  that  any  of  these  occurrences 
took  place  because  of  any  direction  by,  or  agreement 
with,  the  plaintiffs  in  error  at  San  Francisco  or  else- 
where; this  agreed  statement  of  facts  is  silent  as  to 
any  relation  or  privity  between  these  plaintiffs  in  error 
and  any  occurrence  without  the  State  of  California. 

Paragraph  44  states  the  well-known  fact  that  British 
soldiers  and  sailors  get  paid;  but  even  this  fact  was  im- 
perfectly known,  because  the  rate  of  pay  was  unknown, 
and  also  whether  it  had  been  increased.  Paragraphs  46, 
47  and  48  are  devoted  to  the  personalities  and  short- 
comings of  Cook,  Stables  and  Johnson;  and  it  appears 
that  all  of  the  parties  except  Cook  were  British  sub- 
jects, and  that  the  plaintiffs  in  error  were  not  British 
reserves.  It  is  then  stated  that  the  funds  were  advanced 
by  the  check  of  Ross  payable  to  Blair  or  the  Blair- 
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Murdock  Company,  and  that  Blair  deposited  the  funds 
in  the  Bank  of  California  in  his  own  name  or  in  that 
of  the  Blair-Murdock  Company,  and  checked  accord- 
ingly; but  nothing  is  stated  to  qualify  the  openness  of 
these  proceedings,  or  to  show  that  they  were  surrounded 
by  any  sort  of  secrecy  or  mystery.  It  is  then  stated 
that  no  other  proof  of  military  or  naval  service  of  the 
men  named  in  the  indictment  was  required  or  produced 
except  that  which  appears  on  the  cards;  that  the 
continental  countries  of  Europe,  through  their  consular 
and  diplomatic  officers,  assist  the  free  return  of  their 
subjects  for  military  service  as  required  by  their  com- 
pulsory laws — an  obvious  discrimination  against  Great 
Britain  which  has  no  compulsory  military  service; 
and  that  nothing  in  the  agreed  statement  of  facts  shall 
qualify  the  right  to  remove  this  cause  by  writ  of  error 
to  an  appellate  court. 

This  agreed  statement  of  facts  deals,  then,  with  three 
distinct  periods.  The  first  is  that  period  which  extends 
from  the  outbreak  of  the  war,  on  August  1,  1914,  to 
March  15,  1915,  the  date  alleged  in  the  indictment  as 
the  date  of  the  formation  of  the  alleged  conspiracy 
(pars.  1-9);  the  second  extends  from  March  15,  1915, 
to  June  16,  1915,  when  the  men  left  for  New  York 
(pars.  10-39) ;  and  the  third  extends  from  June  16,  1915, 
to  July  8,  1915,  when  the  indictment  was  filed  (pars. 
40-56).  During  the  first  and  third  of  these  periods,  no 
privity  or  relationship  between  the  occurrences  recited 
and  the  plaintitTs  in  error  is  anywhere  established ;  and 
during  the  second  of  these  periods  we  see  the  plaintiffs 
in  error  doing  the  things  which  they  would  naturally 
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have  done  if  their  purpose  was  to  assist  British  sub- 
jects home,  and  abstaining  from  doing  the  things  which 
they  would  normally  have  done  if  their  purpose  had 
been  to  recruit  soldiers  for  the  British  army.  Thus, 
we  see  the  office,  the  British  Friendly  Association  and 
its  object,  the  physical  examinations,  the  sustenance 
money,  the  railway  tickets,  the  departure  of  the  men; 
but  we  see  no  departure  from  the  consulate  instructions, 
or  any  inducing  or  solicitation  .of  men  for  this  foreign 
enlistment,  or  any  agreement  between  jDlaintiffs  in  error 
or  with  any  man  to  recruit  soldiers,  or  any  engagement 
of  a  single  recruit  during  three  unobstructed  months, 
or  any  meeting  of  minds,  or  any  speech,  with  any  man 
as  to  any  foreign  enlistment, — all  that  we  see  is  consist- 
ent with  the  lawful  purpose  of  assisting  home  British 
subjects,  who  were  free  to  act  as  they  pleased  upon 
arrival. 

So  far  as  the  facts  go,  can  it  fairly  be  said  that 
they  establish,  to  the  exclusion  of  all  reasonable  doubt, 
a  corrupt  criminal  conspiracy  to  violate  section  10,  in 
contradistinction  to  a  combination  to  do  what  the  law 
does  not  prohibit,  namely,  the  assisting  home  of  fit 
British  subjects  unobligated  to  enlist?  If  we  assume  a 
combination  between  these  plaintiffs  in  error,  then  the 
nature  of  that  combination  can  only  be  determined  from 
the  acts  which,  in  the  agreed  statement  of  facts,  it  is 
actually  agreed  that  these  person  really  did;  and  in 
this  regard,  we  submit  that,  eliminating  the  fine  frenzy 
of  an  unrestrained  imagination,  and  adhering  strictly 
to  the  record  before  us,  the  utmost  that  could  reason- 
ably be  urged,  upon  the  agreed  facts,  is  that  the  plain- 
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tiffs  in  error  combined  to  assist  home  physically  fit 
British  subjects,  but  that  they  never  conspired  to  hire 
or  retain,  nor  did  they  in  point  of  fact  ever  hire  or 
retain,  any  person  or  persons  here  to  go  abroad  to 
enlist  in  the  military  service  of  the  British  King  in 
violation  of  section  10.  No  other  conspiracy  than  this 
is  charged  against  them ;  no  pretense  is  made  that  they, 
with  studied  elaboration,  entered  into  any  formal  con- 
spiracy; no  conscious  criminal  purpose  inspired  their 
conduct,  and  this  the  learned  judge  of  the  court  below 
conceded  when  he  remarked  that  "it  may  be  true  that 
they  believed  they  were  acting  within  the  law"  (record, 
151).  The  sole  source  of  information  as  to  their  con- 
duct or  purpose  is  this  agreed  statement  of  facts;  and 
that  document,  we  earnestly  submit,  fails  to  sustain 
the  accusation  in  this  indictment. 

If  this  accusation  of  criminal  conspiracy  to  violate 
section  10  were  well  founded,  is  it  not  extraordinary  that, 
in  no  single  instance,  was  there  any  agreement,  under- 
standing, contract  or  obligation  of  any  sort,  upon  which 
the  minds  of  the  parties  are  shown  to  have  met,  whereby 
any  one  man  was  engaged  to  enlist  as  a  soldier  in  the 
British  service?  Upon  the  theory  of  this  prosecution, 
the  hiring  and  retaining  of  men  for  this  foreign  enlist- 
ment was  the  object  to  which  the  alleged  conspirators 
were  directing  their  energies,  and  which  they  were  en- 
deavoring to  accomplish;  but  is  the  existence  of  an  al- 
leged criminal  conspiracy  established  beyond  all  reason- 
able doubt  by  a  state  of  proof  wherein  it  wholly  fails  to 
appear  that  the  accused  parties  did,  or  attempted  to 
do,  that  which  it  is  asserted  they  were  so  anxious  to  do? 
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In  this  cause,  these  plaintiffs  in  error  had  an  abundance 
of  time — three  months,  at  least^within  which  to  hire 
and  retain  men  for  this  foreign  enlistment,  if  this 
alleged  conspiracy  existed,  and  there  was  not  a  solitary 
obstacle  to  prevent  plaintiffs  in  error  from  doing  that 
which  ex  hypothesi,  they  were  so  ardent  to  accomplish ; 
but  not  only  does  the  agreed  statement  of  facts  wholly 
fail  to  disclose  any  promise  upon  the  part  of  a  single 
individual  to  enlist  upon  arrival  in  Great  Britain,  not 
only  does  it  wholly  fail  to  disclose  the  faintest  trace  of 
solicitation  by  these  plaintiffs  in  error  of  any  man 
or  men  for  foreign  enlistment,  but  it  affirmatively  shows 
that  no  speech  was  had  upon  this  subject  of  foreign 
enlistment  between  any  of  these  plaintiffs  in  error  and 
any  of  the  men  transported  to  New  York.  Upon  the 
theory  that  these  men  were  being  assisted  home  without 
any  obligation  to  enlist,  the  facts  are  quite  intelligible; 
but  upon  the  opposite  theory,  the  conduct  of  the  parties 
is  inexplicable.  As  we  shall  see  shortly,  there  can  be 
no  hiring  or  retaining  without  a  meeting  of  minds; 
as  pointed  out  in  the  Kazinski  case,  there  must  be  a 
** distinct"  hiring  and  retaining, — *'an  engaging  of  one 
party  by  the  other  with  the  consent  and  understanding 
of  both";  but  what  paragraph  of  this  agreed  statement 
of  facts  shows  that  these  requirements  were  satisfied? 
To  go  no  further,  when  and  where  did  the  minds  of 
any  of  the  parties  meet  as  to  the  date  when  the  alleged 
service  was  to  begin,  or  as  to  its  duration,  or  as  to 
the  character  of  the  service,  or  as  to  the  remuneration, 
or  as  to  any  other  term  of  any  agreement  of  hire  ?    These 
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features,  so  necessary  to  any  agreement  of  hire,  would 
be  wholly  unnecessary  if  these  men  were  being  assisted 
home  without  being  hired  to  enlist;  and  their  absence 
cannot  be  said  to  strengthen  the  claim  of  the  prosecution. 

But  again:  who  that  reads  the  consular  instructions 
without  antecedent  anxiety  to  discover  something  making 
for  guilt,  can  fairly  say  that  obedience  to  them  would 
compass  the  violation  of  section  37  or  section  10?  And 
what  paragraph  of  the  agreed  statement  of  facts  ex- 
hibits any  disobedience  of  any  of  these  instructions? 
What  American  citizen  was  knowingly  sent?  Not  Cook, 
because  he  wilfully  falsified  and  deliberately  deceived, 
both  in  San  Francisco  and  in  Chicago;  not  Stables, 
because  he  ivas  a  British  subject,  who  wilfully  con- 
cealed his  American  enlistment;  not  Johnson,  because 
he  was  a  British  subject,  and  former  deserter  from  the 
British  navy ;  and  all  the  rest  are  conceded  to  be  British 
subjects.  With  what  man  was  any  engagement  made? 
Who  received  any  pay  or  advance?  Who  solicited  men? 
Wliat  man  was  solicited?  To  what  man  was  any  in- 
formation given  as  to  pay  or  allotments?  The  remain- 
ing instructions  were  not  of  a  criminal  character,  be- 
cause, since  there  is  no  criminality  in  assisting  home 
British  subjects  who  desire  to  return,  no  criminality 
can  be  extracted  from  instructions  which  regulate  the 
number  sent  at  one  time,  or  require  some  verification 
of  the  claim  of  British  nationality,  or  prevent  the 
return  of  physical  inefficients  to  a  country  taxed  by  the 
burden  of  a  mighty  conflict. 
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Paragraphs  45  and  55: 

It  will  have  been  observed  that,  in  the  foregoing 
summary  of  the  agreed  statement  of  facts,  I  have  made 
no  reference  to  paragraphs  45  and  55.  Making  specific 
reference  now  to  those  paragraphs,  it  may  be  said  of 
them  that  they  represent  the  ultimate  limit  to  which 
the  Government's  case  developed;  and  it  is  therefore 
material  to  ascertain  what  that  limit  was,  and  whether 
it  included  a  wilful,  corrupt  and  felonious  conspiracy 
to  hire  and  retain  men  for  enlistment  as  British 
soldiers.  From  these  two  paragraphs  the  following 
affirmative  and  negative  facts  appear: 

1.  The  plaintiffs  in  error  supposed,  believed  and 
presumed  that  the  men  would  enlist. 

2.  It  was  the  individual  intent  of  a  majority  of  the 
men  to  enlist. 

3.  It  nowhere  appears  what  this  ''majority"  was, — 
whether  one  more  than  half,  or  one  less  than  all. 

4.  It  nowhere  appears  that  this  "individual"  intent 
of  this  ''majority"  was  ever  communicated  to  these 
plaintiffs  in  error. 

5.  It  was  never  expressly  said  in  words  by  plaintiffs 
in  error  to  any  of  the  men  that  they  should  enlist. 

Bearing  these  matters  in  mind,  the  question  recurs 
as  to  what  is  a  hiring  or  retaining;  and  whether  an 
agreement  of  hiring  or  retaining  can  arise  out  of  a 
supposition,  belief  or  presumption,  or  be  based  upon 
an  uncommunicated  intent  of  an  uncertain  majority, 
or  exist  where  no  speech  was  had  upon  the  subject 
between  the  person  hired  and  the  person  hiring.     But 
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in  the  Hertz  case,  it  was  laid  down  that  where  there 
is  an  engagement  on  the  one  side  to  go  beyond  the 
United  States  with  the  intent  to  enlist,  and  an  engage- 
ment on  the  other  side  that  when  the  act  shall  have 
been  done  a  consideration  shall  be  paid,  the  hiring 
and  retaining  may  be  regarded  as  complete;  but  this 
rule  plainly  contemplates  something  more  than  sup- 
position, belief  and  presumption  on  the  one  side,  an 
uncommunicated  intent  upon  the  other  side,  and  an 
absence  of  speech  upon  both  sides,— it  contemplates  a 
meeting  of  the  minds  of  the  parties  upon  the  terms 
of  a  distinct  engagement.  In  this  Hertz  case  it  is  also 
said  that 

"it  is  the  hiring:  of  the  person  to  go  beyond  the  United 
States,  that  person  havinf?  the  intention  to  enlist  when  he 
arrives  out,  and  that  intention  known  to  the  party  hirinf? 
him,  and  that  intention  being  a  portion  of  the  consid- 
eration before  he  hires  him,  that  define  the  offense"; 

and  here,  again,  we  recognize  the  ingredients  of  distinct 
agreement,  intent  of  the  party  hired,  knowledge  of 
that  intent  by  the  party  hiring,  and  the  intent  of  the 
party  hired  forming  part  of  the  consideration  before 
the  hirer  hires  him.  And  so,  also,  in  the  Kazinski 
case,  it  was  directly  held  that  "a  distinct  hiring  or 
retaining  by  the  defendants  must  be  shown";  and  a 
hiring  and  retaining  was  there  defined  to  be  "an 
engaging  of  one  party  by  the  other  with  the  consent 
and  understanding  of  both". 

It  follows,  I  submit,  from  these  judicial  utterances, 
that  the  hiring  and  retaining  condemned  by  section  10 
must  embrace  the  following  ingredients  of  a  transaction 
performed   within   the   United   States,   namely,   parties, 
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common  intent,  consent,  understanding,  agreement,  con- 
sideration, and  definite  subject-matter.  These  elements 
are  surely  not  supplied  by  the  uncommunicated  intent  of 
paragraph  45.  While  that  paragraph  states  that  it 
was  the  individual  intent  of  a  majority  to  enlist  yet 
it  does  not  pretend  to  state  that  any  one  of  these 
men  was  hired  to  enlist,  whether  in  pursuance  to  any 
antecedent  conspiracy  or  otherwise;  and  the  only  intent 
which  this  paragraph  attributes  to  these  men  is  one 
which  is  ''individual", — a  significant  term  which  repels 
all  thought  of  a  community  of  intent,  or  meeting  of 
minds.  An  individual  intent  would  seem  to  be  one 
which  is  peculiar  to  the  individual;  it  is  opposed  to 
a  collective,  common  or  mutual  intent;  it  is  opposed 
to  associated  or  common  interests;  and  if  we  are  to 
give  to  the  term  that  "ordinary  signification"  which 
was  favored  by  the  learned  judge  of  the  court  below, 
it  is  an  intent  which  is  purely  personal,  isolated,  and 
unshared  by  others.  But  it  is  not  among  these  agreed 
facts  that  the  plaintiffs  in  error  had  any  knowledge 
of  this  individualistic  intent,  or  that  this  intent  formed 
any  part  of  any  agreement  for  foreign  enlistment; 
on  the  contrarj^  the  agreed  facts  show  that  the  mental 
attitude  of  the  plaintiffs  in  error  never  developed 
beyond  the  conjecturality  of  supposition,  belief  and  pre- 
sumption, and  that  no  speech  was  ever  exchanged 
between  them  and  these  men  upon  the  subject-matter 
of  foreign  enlistment. 

In  the  Kazinski  case,  it  is  said  that  a  distinct  hiring 
and  retaining  must  be  shown,  and  that  a  hiring  and 
retaining   is   an   engaging   of   one   party  by   the   other 


35 


with  the  consent  and  understanding  of  both;  but  this 
ingredient  of  consent  to  an  engagement  for  foreign 
enlistment,  is  not  the  uncommunicated  '* individual" 
intent  of  paragraph  45.  If  we  are  still  to  employ  the 
'^ ordinary  signification"  of  words  approved  by  the 
learned  judge  of  the  court  below,  such  consent  must 
mean  the  expressed  and  communicated  assent  of  a  man 
delivered  to  the  person  engaging  him ;  it  involves  affirm- 
ative mutual  action,  not  mere  supine  passivity;  and  it 
involves  an  ''understanding"  by  both  parties  of  the 
character  and  elements  of  the  engagement.  We  there- 
fore insist  that  the  phrase  ''hire  and  retain",  as 
explained  in  the  decisions,  carries  with  it  the  thought 
of  the  distinct  engaging  by  one  party  of  the  other  with 
the  consent  and  understanding  of  both;  the  transaction 
must  be  an  active  one  by  both;  each  party  must  be 
an  active  factor  in  its  accomplishment;  mere  individual 
undisclosed  intent  is  not  enough,  because,  indeed,  if 
for  no  other  reason,  that  might  well  exist  and  yet,  for 
one  reason  or  another,  the  "consent"  be  withheld;  and 
there  must  be  that  common  consent  to,  and  mutual 
understanding  of,  the  terms  of  the  engagement,  with- 
out which  we  cannot  conceive  of  any  meeting  of  minds. 

It  may  not  improperly  be  said  that  all  agreements 
which  create  an  obligation  by  way  of  consent,  are 
bilateral,  and  that  the  term  engagement  involves  the 
idea  of  binding  together  two  or  more  persons  by  the 
vinculum  juris  of  a  promise.  There  must,  therefore, 
have  been  a  common,  communicated  intention  to  accom- 
plish a  hiring  and  retaining;  but  there  must  have  been 
something  more  than  this  intention;  the  intention  must 
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itself  ripen  into  a  promise.  An  intention  is  a  mere 
emotion  or  operation  of  the  mind — a  purpose  to  effect 
a  certain  result;  but  a  promise  is  an  agreement  or 
engagement  to  carry  a  purpose  into  effect  which  gives 
to  the  person  to  whom  it  is  made  a  right  to  demand 
the  performance  of  the  joarticular  purpose.  The  term 
''promise"  is  not  synonymous  with  "expectation",  or 
"hope",  or  "supposition,  belief  and  presumption";  but 
it  means,  if  it  mean  anything,  "agreement",  "obliga- 
tion", "undertaking",  "engagement".  Indeed,  the 
whole  matter  is  thus  summarized  in  a  New  Jersey  case: 

"The  expression  of  an  intention  to  do  a  thing  is  not 
a  promise  to  do  it.  An  intention  is  but  the  purpose  a 
man  forms  in  his  own  mind ;  a  promise  is  an  express 
undertaking  to  carry  the  purpose  into  etjfect.  The  inten- 
tion may  begin  and  end  with  the  person  who  forms  it. 
A  promise  supported  by  a  good  consideration  can  only 
be  rescinded  by  the  act  of  both  the  parties  to  it — for  to 
make  a  binding  promise,  there  must  be  a  promisee  as  well 
as  a  promisor." 

Stewart  v.  Reckless,  24  N.  J.  L.  427,  430; 
Holt  V.  Akarman,  86  Atl.  (N.  J.)  408. 

From  this  it  follows  that  an  individual  intention  to 
do  a  thing,  even  though  expressed,  does  not  amount  to 
a  promise;  still  less  can  an  engagement  of  hiring  and 
retaining  be  predicated  upon  an  unexpressed  or  uncom- 
municated  intention;  the  parties  must  not  only  have 
entertained  a  distinct  common  intent,  but  that  intention 
must  ripen  into  such  a  promise  as,  to  apply  the  views 
of  the  Kazinski  case,  is  known  to,  understood  by,  and 
participated  in  by  both  of  the  parties  to  the  engagement. 

This  view  is  emphasized  by  the  definition  of  the 
learned  judge  of  the  court  below.     He,  a  firm  believer 
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in   giving  to   language   its   ordinary   signification,   thus 
formulates  his  views:  ^ 

"To  hire,  in  its  ordinary  signification,  and  we  should 
here  seek  no  other,  means  'to  contract  for  the  labor  and 
services  of,  for  a  compensation,  to  engage  the  services  of, 
employ  for  wages,  salary  or  other  consideration,  to  engage 
the  interest  of,  agree  to  pay  for  the  desired  action  or 
conduct  of,  and  this  has  been  the  meaning  of  the  word 
since  it  was  first  used  in  the  statute  in  question  and  its 
predecessors. ' ' 

(Trans,  p.  145.) 

But    could    any    definition    more    acutely    accent    the 
thought,  not  only  of  an  actual  meeting  of  minds,  but 
also  of  an  actual  meeting  of  minds  upon  definite  ele- 
ments  ripening   into   a  distinct  promise?     What  more 
significant  than  the  recurrence  of  such  assimilated  terms 
as    ''contract",    "engage",    ''employ"    and    "agree"? 
What    more    pointed    than    the    repeated    reference    to 
"labor  and  services",  "interests"  and  "desired  action 
or  conduct"!    What  more  suggestive  than  the  inclusion 
of  "compensation",  "wages,  salary  or  other  considera- 
tion", and  "pay"?     Are  these  ingredients  established, 
beyond  all   reasonable  doubt,   by  suppositions,  beliefs, 
presumptions  or  uncommunicated  "individual  intents", 
iu  a  case  in  which  absence  of  speech  upon  the  subject 
between  the  parties  interested  stands  confessed?    Bear- 
ing  in   mind  the   language   of   Mr.   Justice   Gray   that 
"a  contract  is  made  when,  and  not  before,  it  has  been 
executed  by  both  parties,  so  as  to  become  binding  u])on 
both".     {Holder  v.  AulUnan  etc.  Co.,  169  U.  ^.  81,  89), 
how  can  it  be   reasonably  contended  that  supposition, 
belief,  presumption  or  any  other  uncertain  or  subjunctive 
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mood  is  compatible  with  that  distinct  agreement  required 
by  the  Kacinski  case? 

It  has  been  judicially  declared  that  ''supposition  has 
no  legitimate  sphere  or  habitation  in  judicial  adminis- 
tration", and  that  the  burden  of  proof  cannot  be  sus- 
tained upon  suppositions  (Johnson  v.  State,  16  So.  (Ala.) 
99,  105;  Millar  Brent  Lumber  Co.  v.  Douglas,  52  id.  414, 
415) ;  the  distinction  between  belief  and  knowledge  is 
so  clear  that  it  would  be  pedantic  to  cite  authorities; 
and  a  thing  presumed  is  a  thing  conjectural.  Before 
this  judgment  can  stand,  this  agreed  statement  of  facts 
must  establish  the  actual  commission  of  the  offense 
charged,  to  the  exclusion  of  every  other  reasonable 
hypothesis  fairly  arsing  upon  the  agreed  facts:  as 
observed  in  the  Poiier  case,  an  indulgence  in  surmises, 
speculations  and  conjectures  is  not  countenanced  in 
criminal  law  (104  Cal.  417) ;  and  this  note  of  actuality 
everywhere  pervades  the  criminal  law.  Xo  person  is 
to  be  supposed,  believed  or  presumed  into  criminality; 
the  law  does  not  make  criminals  of  people  upon  the 
potential,  possible  or  theoretical :  and  a  criminal  pros- 
ecution is  no  place  for  uncertainties,  doubts  or  debilitated 
constructions,  whether  of  law  or  of  fact. 

When  an  accusation  of  crime  is  made,  it  cannot  be 
constructively  imputed  to  the  accused  that  he  is  guilty: 
guilt  can  be  established  only  by  evidence  so  convincing 
that  the  strong  presumption  of  innocence  is  effectually 
displaced  beyond  all  reasonable  doubt;  s^^ich  proof  is 
limited  to  the  establishment  of  that  which  existed  at 
the  time  charged  as  an  actual  fact,  in  contradistinction 
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from  that  which  is  merely  theoretical  or  potential,  or 
merely  supposed,  believed  or  presumed;  the  dominant 
consideration  is  that  of  the  actual  reality  of  the  alleged 
crime,  as  opposed  to  a  constructive  crime  built  up  upon 
supposition,  belief,  presumption,  imputation,  specula- 
tion or  conjecture.  But  nowhere  throughout  this  agreed 
statement  of  facts  is  it  anywhere  stated,  not  so  much 
that  the  plaintiffs  in  error  did  engage  any  man  to 
enlist,  but  that  they  actually  knew  that  any  man  would 
enlist;  and  this,  although  the  Supreme  Court,  through 
Justice  Field,  tells  us  of  the  wide  difference  between 
belief  and  knowledge  (Iron  Silver  Mg.  Co.  v.  Reynolds, 
124  U.  S.  374).  Nowhere  throughout  this  agreed  state- 
ment of  facts  is  it  anywhere  stated  that  any  promise  of 
any  sort  was  given  by  anybody;  and  if  there  had  been 
any  promise,  it  would  have  been  accorded  a  prominent 
position  in  the  agreed  statement,  and  its  terms  would 
have  been  set  forth;  but  no  attempt  was  made  to  enter 
into  any  prohibited  engagement;  the  consular  instruc- 
tions were  recognized  and  obeyed;  and  no  liiring  or 
retaining  can  be  based  upon  the  absence  of  all  agree- 
ment to  that  effect,  definite  or  indefinite,— the  absence 
of  a  fact  has  not  yet  been  judicially  declared  to  establish 
its  presence. 

And  what,  indeed,  is  there  in  this  agreed  statement 
of  facts  to  establish  that  the  supposition,  belief  and  pre- 
sumption of  these  plaintiffs  in  error  controlled  in  any 
way  the  men  referred  to?  What  is  there  to  show  that 
these  men  knew  of  that  supposition,  belief  and  pre- 
sumption, or  that,  if  they  did  know  of  it,  they  considered 
themselves   obligated   to   act   in   conformity  therewith? 
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Will  it  be  pretended  that  the  ex  parte,  uncommunicated 
supposition,  belief  and  presumption  of  these  plaintiffs  in 
error  actually  took  away  from  these  men  the  right  to 
make  a  disposition  of  themselves  or  their  services  dif- 
ferent from  that  contemplated  by  this  unilateral  suppo- 
sition, belief  and  presumption?  What  is  there  here 
which  deprives  these  men  of  their  right  to  bestow  them- 
selves precisely  as  they  pleased?  Paragraph  45  tells 
us  that  all  of  these  men  did  not  intend  to  enlist,  but 
that  the  "majority"  only  so  intended;  and  yet,  with 
characteristic  obscurity,  it  fails  to  advise  us  whether 
that  majority  was  one  more  than  half  or  one  less  than 
all.  But,  taking  the  view  which  favors  innocence  rather 
than  guilt,  out  of  25  men  transported,  13  intended  to 
enlist,  but  12  did  not;  and  yet,  if  there  be  any  fact 
agreed  upon  which  operated  to  deprive  the  men  of 
their  freedom  of  action,  if  this  ex  parte  supposition, 
belief  and  presumption  were  by  some  mysterious  process 
to  strip  these  men  of  the  right  freely  to  dispose  of 
themselves  and  their  services  in  the  manner  that  best 
pleased  themselves;  if  out  of  all  that  is  related  in  this 
agreed  statement  of  facts  some  supposed,  believed  and 
presumed  promise  to  enlist  is  to  be  conjectured,  why 
were  not  these  12  men  affected  similarly  to  the  others'? 
And  if  it  be  claimed  that,  as  to  the  13  men,  there  was 
a  promise  because  they  intended  to  enlist,  then,  not  only 
is  an  intention  not  a  promise,  but  such  promise  would 
still  be  dependent  upon  the  intent  out  of  which  it  is 
assumed  to  arise;  and  yet  there  would  be  nothing  com- 
pulsory about  such  intent;  no  man  would  have  been 
under  any  obligation  to  entertain  it,  as  the  position  of 
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these  12  men  demonstrates;  the  men  were  free  so  to 
intend  or  not,  as  they  pleased ;  and  there  was  no  agree- 
ment of  hire  to  restrict  their  liberty.  No  claim  can  be 
made  that  the  12  men  who  did  not  intend  to  enlist  were 
not  to  be  transported;  no  claim  can  be  made  that  they 
were  not  in  fact  transported;  but  why  was  this  so,  if 
an  alleged  conspiracy  existed  with  an  asserted  purpose 
which  called  for  a  hiring  to  enlist  as  a  pre-requisite  to 
transportation?  How  is  the  transportation  of  the  12 
men  who  had  no  intention  to  enlist,  a  transportation  in 
all  respects  precisely  like  that  of  the  13  men  who  in- 
tended to  enlist,  to  be  explained  consistently  with  the 
accusation  of  this  indictment? 

In  the  Hertz  case,  an  analogue  for  the  hiring  of  a 
recruit  is  found  by  the  learned  judge  in  the  hiring  of 
a  servant;  but  what,  I  may  ask,  would  be  the  judicial 
fate  of  one  who  sued  as  a  hirer  to  recover  damages 
for  an  alleged  breach  of  an  alleged  hiring,  committed 
by  the  person  claimed  to  have  been  hired,  and  who, 
when  called  upon  to  establish  the  alleged  hiring,  was 
compelled  to  admit  that  no  words  upon  that  subject 
ever  passed  between  the  parties,  and  that  he  only 
supposed,  believed  and  presumed  that  there  was  such 
a  hiring?  In  a  civil  cause,  such  a  litigant  would  incon- 
tinently vanish;  and  yet  it  is  in  a  criminal  cause  that 
the  attempt  is  actually  made  to  fasten  guilt  upon  these 
plaintiffs  in  error  upon  an  equally  impotent  theory. 

Intent : 

And  here  let  me  add  a  word  upon  the  subject  of 
intent,— a  branch  of  the  case  which  was  ignored  by  the 


42 


learned  judge  of  the  court  below.  It  would  be  idle  to 
attempt  to  support  by  authority  the  necessity  for  crim- 
inal intent;  to  employ  Mr.  Justice  Field's  expression, 
it  is  ''essential  to  the  commission  of  a  public  offense"; 
and  it  is,  indeed,  generally  recognized  as  the  subjective 
element  in  crime.  In  the  next  place,  we  urge  that  a 
conspiracy  to  violate  a  statute  involves  an  intent  to 
violate  that  statute;  and  that  unless  such  intent  existed 
in  the  minds  of  the  alleged  conspirators,  there  can  be 
no  offense.  Such  intent  must  be  contemporaneous  with 
the  act,  because,  as  Mr.  Justice  Field  remarks: 

"The  criminal  intent  essential  to  the  commission  of  a 
public  offense  must  exist  when  the  act  complained  of  is 
done;  it  cannot  be  imputed  to  a  party  from  a  subsequent 
independent  transaction. ' ' 

U.  S.  V.  Fox,  95  U.  S.  670. 

Before  this  judgment  can  stand,  it  must  therefore  be 
manifest  from  this  agreed  statement  of  facts,  beyond 
all  reasonable  doubt,  that  there  existed  in  the  minds 
of  the  accused  persons  a  corrupt  and  felonious  purpose 
to  violate  section  10.  The  fonnation  of  a  common 
design  by  two  or  more  persons,  or  the  participation  in 
a  common  plan  by  them,  is  never  of  itself  a  criminal 
conspiracy,  because  this  may  be,  and  usually  is,  entirely 
innocent.  Before  such  a  confederation  can  be  regarded 
as  criminal,  it  must  have  been  entered  into  with  a  crim- 
inal intent;  and  this  requirement  is  recognized  in  the 
indictment  in  this  cause,  which  alleges  that  the  defend- 
ants did  the  acts  charged  ''wickedly,  corruptly  and 
feloniously".  This  material  element  can  never  be 
decided  as  matter  of  law,  but  always  as  matter  of  fact; 
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and  in  cases  where  it  is  absent  or  in  doubt,  acquittal 
must  follow,  because  uncertainty  is  no  basis  for  a  crim- 
inal conviction.  But  the  learned  judge  of  the  court  below 
took  no  account  of  this  vital  phase  of  the  case ;  and  of 
this,  complaint  was  made  below,  and  is  repeated  here. 
"We  think  that  the  learned  judge  erred  in  considering 
the  bare  acts  of  the  defendants  to  the  exclusion  of  their 
purpose  and  intention  in  doing  those  acts. 

But  moreover,  the  accusation  here  is  that  the  plain- 
tiffs in  error  were  animated  by  the  criminal  intent  to 
violate  section  37  by  conspiring  with  the  specific  intent 
to  violate  section  10;  and  here  we  meet  that  specific  in- 
tent so  frequently  referred  to  in  the  books.  Some  acts 
are  crimes  without  reference  to  the  purpose  which  they 
were  intended  to  accomplish ;  other  acts  become  criminal 
only  when  performed  with  some  particular  design.  In 
the  latter  class  of  cases  this  special  design  enters  into 
the  nature  of  the  act  itself,  and  is  usually  called  the 
specific  intent;  and  such  specific  intent,  as  part  of  the 
alleged  offense,  must  be  alleged  and  proved  to  the  same 
degree  of  certainty  as  any  other  part  of  the  offense 
alleged.  This  specific  intent  must  be  established  as  an 
independent  element  in  the  case,  because,  as  pointed 
out  by  the  Supreme  Court  of  California, 

''When  a  specific  intent  is  an  element  of  the  offense,  no 
presumption  of  law  can  ever  arise  that  will  decide  this 
question  of  intent." 

People  V.  Landman,  103  Cal.  577,  580; 

People  V.  Johnson,  106  id.  289,  295. 

In    dealing    with    general    criminal    intent    as    dis- 
tinguished  from   specific  intent,   it   is   often  said,   in   a 
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general  way,  that  intent  is  to  be  gathered  from  the 
facts,  and  this  aphorism  is  sought  to  be  applied  to 
the  element  of  specific  intent;  but,  in  a  case  of  similar 
impression  to  this,  it  is  the  specific  intent  to  violate 
section  10  with  which  we  are  dealing,  and  that  intent 
must  be  gathered,  if  at  all,  from  facts  showing  a  purpose 
specifically  to  violate  that  section,  but  not  from  facts 
showing  a  purpose  to  assist  home  British  subjects  who 
desired  to  return. 

If  these  plaintiffs  in  error  did  the  acts  and  things 
recited  in  the  agreed  statement  of  facts,  not  with  the 
intention  to  violate  either  section  37  or  section  10,  but 
because  they  believed,  with  the  courts,  that  it  was  not 
a  criminal  act  to  depart  the  United  States  to  enlist 
in  foreign  military  service,  or  to  transport  persons 
leaving  for  that  purpose,  or  because  they  believed  it 
no  crime  to  assist  their  fellow-countrymen  to  do  what 
they  had  a  perfect  right  to  do,  namely,  to  return  to 
Great  Britain,  then  neither  the  general  criminal  intent 
nor  the  specific  intent,  essential  under  this  indictment, 
would  have  been  proved.  Unless  the  purpose  of  these 
plaintiffs  in  error  in  doing  the  acts  and  things  recited 
in  the  agreed  statement  of  facts  was  evil — unless  they 
were  inspired  by  the  criminal  intent  to  violate  section  37 
by  conspiring,  with  the  specific  intent,  to  violate  sec- 
tion 10,  this  judgment  should  not  be  supported;  but 
no  consideration  was  given  by  the  learned  judge  of  the 
court  below  to  this  feature  of  the  case,  notwithstanding 
complaint  made  by  plaintiff  in  error;  and  we  venture 
to  think  that  the  learned  judge  fell  into  prejudicial  error 
when  he  failed  to  consider,  not  merely  the  bare   acts 


45 


themselves,  but  also  the  intention  and  purpose  with 
which  they  were  done.  It  cannot  be  doubted,  we  be- 
lieve, that  such  intention  and  purpose  were  ingredients 
of  the  offense  charged,  and  were,  therefore,  highly  ma- 
terial to  the  issue  of  guilt  or  innocence  then  depending 
before  the  court  and  jury. 

These  plaintiffs  in  error  have  always  repudiated  any 
intent  to  violate  either  section  37  or  section  10;  they 
believe  that  their  purpose  to  assist  home  any  fit  man 
who  wished  voluntarily  to  return,  and  to  do  this  without 
engaging  him  to  enlist,  is  quite  manifest  from  this 
agreed  statement  of  facts;  they  obeyed  the  consular 
instructions,  and  no  claim  to  the  contrary  can  be  justi- 
fied; they  solicited  no  man;  they  made  no  engagements 
of  any  description;  they  exacted  no  promise  to  enlist 
from  any  man  as  a  condition  precedent  to  the  giving 
of  assistance;  they  told  no  man  to  enlist,  and  many  of 
the  men  assisted  never  intended  to  enlist ;  and  they  were, 
for  these  and  other  reasons,  entitled  to  have  the  learned 
judge  of  the  court  below  give  due  consideration  to  their 
claim  that  they  were  quite  as  innocent  of  criminal  in- 
tent as  of  criminal  act.  And  they  were  the  more  en- 
titled to  have  this  phase  of  the  case  carefully  considered, 
because  their  acts  and  conduct,  so  far  from  having  a 
criminal  character,  are  readily  explainable  upon  a 
rational  and  natural  hypothesis  which  arises  fairly  uiion 
the  face  of  the  agreed  statement  of  facts,  and  which  is 
entirely  consistent  with  innocence,  namely,  that  although 
there  was  a  state  of  war  between  Great  Britain  and 
Germany,  still,  while  the  British  King  was  desirous  of 
the    return    to    Great   Britain   of   British   subjects    for 
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employment  in  the  army  and  na^^,  yet  he  was 
also  desirous  of  the  return  to  Great  Britain 
of  British  subjects  for  employment  in  the  various 
branches  of  the  national  service  of  all  kinds.  No  claim 
can  fairly  be  made  that  the  sending  fit  men  home  for 
employment  in  anj  one  of  the  various  branches  of  the 
national  service,  is  offensive  to  any  section  of  the 
Federal  Criminal  Code.  No  more  comprehensive  terms 
could  have  been  employed  to  include  every  conceivable 
kind  of  labor,  whether  of  the  hand  or  brain;  every  kind 
of  industry  and  every  employment,  whether  manual  or 
intellectual,  in  the  service  of  the  nation,  is  embraced 
within  the  language  used;  and  as  if  to  emphasize  and 
make  more  explicit  the  intention  that  the  words  "national 
service"  should  not  be  taken  in  any  restricted  sense, 
they  are  followed  by  the  significant  words,  *'of  all 
kinds".  And  it  may  be  added  that  since  reference  had 
already  been  made  to  employment  in  the  army  and 
navy,  it  must  be  obvious  that  other  employments,  dis- 
tinct from  employment  in  the  army  and  navy,  are  con- 
templated by  employment  "in  the  various  branches  of 
the  national  service  of  all  kinds",  the  language  plainly 
discriminates  between  the  two  forms  of  activity — be- 
tween military  service  and  other  forms  of  service;  and 
if  military  service  were  included  within  the  phrase  "the 
various  branches  of  the  national  service  of  all  kinds", 
there  would  clearly  have  been  no  necessity  whatever 
for  the  tautological  expression,  "employment  in  the 
army  and  navy". 
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Here,  then,  were  two  distinct  motives  to  explain  the 
acts   and  conduct  of  the  plaintiffs   in  error,— the  one 
criminal,  let  us  assume,  but  the  other  obviously  innocent; 
and  since  the  acts  and  conduct  of  the  plaintiffs  in  error 
were  quite   as  consistent  with  the  innocent  motive  as 
with  the  assumed  criminal  one,  that,  we  submit,  under 
the  settled  rule,  should  end  this  cause  in  their  favor. 
These  plaintiffs  in  error  insist  that  their  conduct  was 
throughout    actuated    by    innocent    motives    only;    the 
learned  judge   of   the  lower  court   was  constrained  to 
concede    that    "it    may    be    true    that    they    believed 
they  were  acting  within  the  law";  while  they  merely 
"supposed,  believed  and  presumed",  but  did  not  know, 
and  were  neither  told  nor  promised,  that  the  men  would 
enlist,  yet  no  word  passed  from  them  to  the  men  upon 
the  subject  of  enlistment,  no  engagement  was  entered 
into  by  them  with  any  man,  and  in  point  of  fact  many 
of  the  men  never  intended  to  enlist.    There  ivas  a  need 
for  fit  men  in  "the  various  branches  of  the  national 
service  of  all  kinds",  and  the  King  ivas  desirous  of  the 
return  of  British  subjects  to  take  up  such  employments ; 
and  the  plaintiffs  in  error  were,  therefore,  entitled  to 
appeal  to  that  very  need  to  strengthen  their  claim  that, 
in  assisting  British  subjects  to  return  home,  their  pur- 
pose   was    not    to    violate    either    section    37    or    sec- 
tion 10,— was  not  to  hire  or  retain  men  for  army  and 
navy  purposes  as  distinguished  from  national  service 
purposes. 
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The  foregoing  is  presented  in  behalf  of  both  plaintiffs 
in  error,  Addis  not  caring  to  make  any  separate  reply. 

Dated,  San  Francisco, 
October  2,  1916. 

Respectfully  submitted, 

J.   J.   Dunne, 
Al,len    G.   Weight, 
Attorneys  for  Plaintiff  in  Error, 
Ralph  K.  Blair. 

T.   E.   K.    CORMAC, 

Of  Counsel. 
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> 
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in 
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PETITION  OF  PLAINTIFFS  IN  ERROR 
FOR  A  REHEARING. 


To  the  Honorable  William.  B.  Gilbert,  Presiding  Judge, 
and  the  Associate  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

Now  come  Ralph  K.  Blair  and  Thomas  Addis,  plain- 
tiffs in  error  and  petitioners  herein,  and  respectfully 
petition  for  a  rehearing  of  the  judgment  and  decision 
rendered  herein  February  19,  1917,  and  submit  the 
following  grounds  in  support  of  this  petition: 

This  case,  popularly  known  as  the  British  neutrality 
case,  is  one  of  considerable  importance.  In  order  that 
it  might  be  expeditiously  tried  and  determined,  on  the 
questions  of  law  involved,  counsel  stipulated,  before  the 


trial  court,  what  the  facts  were  in  the  case,  and  the 
case  was  submitted  to  the  trial  court,  accordingly,  upon 
an  "agreed  statement  of  facts".  The  British  Embassy, 
representing  the  British  government,  and  the  Depart- 
ment of  Justice,  representing  our  government,  have  both 
been  anxious  to  have  the  court's  opinion  on  this  case, 
and  it  was  because  of  that  anxiety  that  the  case  took 
the  unusual  turn  of  being  submitted  upon  an  "agreed 
statement  of  facts".  In  the  opinion  filed  by  this  court, 
reversing  the  judgment  of  conviction  and  remanding  the 
ease  for  a  new  trial,  the  questions  of  law  affecting  the 
merits  of  the  case  were  not  passed  upon  or  determined. 
The  issue  of  law,  on  the  merits  of  the  case,  is  the 
single  one,  whether  the  facts  set  forth  in  the  "agreed 
statement  of  facts"  establish  the  commission  of  any 
offence  by  the  plaintiffs  in  error  or  either  of  them 
against  the  laws  of  the  United  States.  This  was  the 
issue  of  law  which  the  British  Embassy  and  the 
Department  of  Justice  were  so  anxious  to  have  deter- 
mined, and  in  the  opinion  filed  in  this  court  this  issue 
of  law  remains  undetermined.  It  appears  from  the 
record  in  this  case  that  the  trial  judge  in  the  court 
below,  after  the  "agreed  statement  of  facts"  had  been 
submitted  to  him,  in  presenting  the  case  to  the  jur>% 
not  only  undertook  to  explain  to  them  the  meaning  of 
the  statute  upon  which  the  indictment  was  based,  which 
was  clearly  within  his  province,  but  in  his  charge  to 
the  jury  imported  into  the  case  his  own  inferences, 
deductions  and  conclusions,  and  upon  that  basis  directed 
a  verdict  of  guilty  to  be  returned.  In  commenting  upon 
the    proceedings    in   the   court    below,   this    court   very 


properly  said  that  it  was  not  permissible  to  import  into 
such  an  ''agreed  statement  of  facts",  by  inference, 
deduction  or  otherwise,  anything  not  expressly  stated 
as  a  fact.  Accordingly,  this  court  determined  that, 
under  the  circumstances,  the  trial  court  in  the  present 
ease  had  not  the  power  to  order  the  jury  to  return  a 
verdict  of  guilty  and,  for  that  reason,  reversed  the 
judgment  of  the  court  below  and  remanded  the  case 
for  a  new  trial.  The  stipulation  under  which  the 
** agreed  statement  of  facts"  was  submitted  commenced 
as  follows: 

''In  the  above-entitled  matter,  the  parties  hereby 
agree  that  the  facts  hereinafter  set  forth  are  and 
may  be  treated  as  the  facts  in  the  cause,  and  that 
upon  a  consideration  of  said  facts  the  court  may 
instruct  the  verdict  which  the  jury  shall  render  in 
said  cause"  (trans,  p.  99)   (italics  ours). 

The  stipulation  of  the  parties,  that  the  court  might 
instruct  the  verdict  which  the  jury  should  render,  upon 
the  facts  set  forth  in  the  agreed  statement,  fell  far 
short  of  a  stipulation  that  the  trial  judge  could  instruct 
the  jury  peremptorily  to  find  the  plaintiffs  in  error 
guilty  of  the  offence  charged;  a  practice  which  was 
condemned  as  beyond  the  authority  of  the  trial  judge 
in  Sparf  and  Henson  v.  U.  S.,  156  U.  S.  51,  105.  The 
purpose  of  the  stipulation  was  to  authorize  the  trial 
judge  to  advise  the  jury  of  the  verdict  which,  in  his 
opinion,  they  should  render,  without  peremptorily  direct- 
ing it.  That  this  was  likewise  the  construction  of  the 
stipulation  given  it  by  the  United  States  Attorney, 
appears  from  the  following  statements  made  by  him  in 
the  proceedings  had  before  the  trial  court  October  18, 


1915,    when    the    "agreed    statement    of    facts"    was 
submitted  to  the  jury.     Mr.  Preston  there  said: 

' '  This  is  a  case  of  considerable  importance,  and  in 
order  that  the  matter  may  be  properly  and  expedi- 
tiously tried  and  determined,  that  is,  on  the  ques- 
tions of  law  involved,  counsel  have  stipulated  as  to 
what  the  facts  are  in  this  case,  with  the  further 
proviso  that  this  court  may  pass  upon  the  suf- 
ficiency of  the  facts  or  the  insufficiency  thereof,  and 
may  either  direct  or  intimate  to  the  jury  its  opinion 
in  the  matter,  the  consent  of  the  defendants  being 
that  the  jury  shall  folloiv  the  court's  intimation 
after  a  consideration  of  these  stipulated  facts. 
That  procedure  simply  means,  if  carried  out,  that 
this  jury  is  here  by  agreement  to  follow  the  opinion 
of  the  court  as  to  the  sufficiency  or  insufficiency  of 
the  facts  in  this  case  *  *  *  j  i^ave  examined 
the  law  a  little  bit,  and  while  I  think  that  in  the 
absence  of  a  stipulation  it  is  doubtful  if  a  judge 
could  instruct  any  kind  of  a  verdict,  I  think  it  is 
proper  if  the  court  will  alloiv  us  to  ask  the  jury  if 
they  icould  be  ivilling  to  follow  the  opinion  of  the 
court  after  it  is  submitted''  (trans,  pp.  97,  98). 

To  which  Mr.  Dunne,  representing  the  plaintiffs  in  error, 
replied : 

"The  position  we  take,  your  Honor,  is  entirely 
in  line  with  the  stii:»ulation"  (trans,  p.  98). 

It  will  be  noted  that  Mr.  Preston  expected  the  court 
to  intimate  to  the  jury  its  opinion  upon  the  sufficiency 
or  insufficiency  of  the  facts  to  establish  the  offence 
charged,  and  that  he  expected  the  jury  to  act  in  accord- 
ance with  this  intimation.  It  is  also  to  be  noted  that 
Mr.  Dunne  on  behalf  of  the  plaintiffs  in  error  merely 
represented  to  the  court  that  their  position  was  in  line 
with  the  stipulation.   When  the  trial  judge  read  his  charge 


to  the  jury,  however,  he  went  far  beyond  an  intimation 
to  the  jury  of  his  opinion  as  to  the  sufficiency  or  insuf- 
ficiency of  the  facts ;  he  went  far  beyond  a  mere  state- 
ment to  them  that  in  his  opinion  the  facts  would  warrant 
a  verdict  of  guilty.  He  built  up  the  case,  submitted  by 
the  government  on  the  "agreed  statement  of  facts", 
with  his  own  inferences,  deductions  and  conclusions,  and 
what,  in  practical  effect,  was  presented  to  the  jury  was 
not  only  the  "agreed  statement  of  facts"  but  the  infer- 
ences, deductions  and  conclusions  of  the  trial  judge, 
coupled  with  a  peremptory  direction  to  return  a  verdict 
of  guilty.  Without  in  any  way  intending  any  reflection 
on  the  trial  judge,  who  unquestionably  proceeded  in  the 
utmost  of  good  faith,  the  plaintiffs  in  error  felt  aggrieved 
by  the  course  followed  by  the  trial  judge,  and  believed 
the  particular  way  of  presenting  the  case  to  the  jury, 
adopted  by  him,  was  not  that  authorized  by  the  stipula- 
tion. It  was  this  procedure  which  caused  this  court 
to  render  its  decision  reversing  the  judgment  and 
remanding  the  case  for  a  new  trial. 

The  plaintiffs  in  error,  however,  in  calling  this 
procedure  to  the  attention  of  this  court,  did  so  diffi- 
dently, and  frankly  stated  that  it  was  their  desire,  not- 
withstanding this  error,  that  this  court  should  determine, 
as  an  issue  of  law,  whether  the  facts  set  forth  in  the 
agreed  statement  were  sufficient  to  justify  a  verdict  of 
guilty.  It  was  only  in  the  event  that  this  court  should 
feel  obliged  to  assume,  in  support  of  the  verdict  of  the 
jury,  that  inferences  lawfully  could  and  actually  had 
been  drawn  by  the  jury  from  the  "agreed  statement  of 
facts"  consistent  with  guilt,  and  that  such  inferences 


could  not  be  reviewed,  that  the  plaintiffs  in  error  urged 
a  consideration  of  that  error  upon  which  the  decision  of 
this  court  has  turned  (opening  brief  of  plaintiffs  in 
error,  pp.  172,  173,  174). 

In  the  foreword  to  the  oral  argument  of  Mr.  Dunne, 
printed  with  the  permission  of  the  court,  the  plaintiffs 
in  error  again  refer  to  this  matter,  and  request  a  con- 
sideration of  this  particular  error  of  the  trial  court, 
only  in  the  event  that,  in  violation  of  the  letter  and 
spirit  of  the  stipulation  of  the  parties,  it  should  be 
claimed  that  the  verdict  and  judgment  of  the  trial  court 
rested  on  facts  outside  the  agreed  statement  and  that, 
no  matter  how  unwarranted  the  inferences  of  the  trial 
court  might  appear  to  the  judges  of  this  court,  they  were 
nevertheless  bound  to  accept  the  same  in  support  of  the 
judgment;  and  the  plaintiffs  in  error  further  stated  that 
if  this  court  believed 

"It  to  be  within  its  power  to  decide  this  case 
upon  the  facts  set  forth  in  the  agreed  statement, 
the  constitutional  right  to  a  trial  by  jury,  referred 
to  in  our  opening  brief,  is  a  right  which  we  do 
not  insist  upon,  no  matter  how  the  court  may 
determine  the  case"  (printed  oral  argument  of 
J.  J.  Dunne,  Esq.,  on  behalf  of  plai'ntiffs  in 
error,  p.  5). 

It  may  be  true  that  when  this  error  was  called  to 
the  attention  of  this  court,  it  could  not  disregard  it, 
and  it  may  be  that,  even  had  the  error  not  been  called 
to  the  attention  of  this  court,  it  would  have  been  obliged 
to  note  it,  as  it  appears  on  the  record.  But  the  decision 
of  this  court,  omitting  as  it  does  any  determination  of 
the  merits  of  the  case,  has   failed  to  determine  that 


question  of  importance  upon  which  the  British  Embassy 
and  the  Department  of  Justice  were  anxious  to  have 
the  court's  opinion,  and,  in  October  of  1915,  were 
desirous  of  having  expeditiously  determined. 

The  merits  of  the  case  are  presented  by  the  record 
before  this  court.  In  the  assignment  of  errors,  those 
referred  to  in  paragraphs  3  to  21  inclusive  (trans, 
pp.  182  to  190  inclusive)  relate  to  errors  of  the  trial 
court  in  charging  and  instructing  the  jury  and  refer 
to  those  inferences,  deductions  and  conclusions  imported 
into  the  case  by  the  trial  judge.  In  the  assignment 
of  errors,  paragraphs  22  to  37  inclusive  (trans,  pp. 
190  to  198  inclusive)  relate  to  errors  of  the  trial 
court,  in  its  failure  to  give  those  charges  and  instruc- 
tions to  the  jury,  referred  to  in  the  paragraphs  named. 
Of  these,  paragraphs  31,  32,  33,  34,  35  and  36  particu- 
larly raise  the  question  of  the  sufficiency  of  the  facts 
set  forth  in  the  ''agreed  statement  of  facts"  to  estab- 
lish that  an  offence  was  committed  against  the  laws 
of  the  United  States,  by  the  plaintiffs  in  error  or 
either  of  them.  The  error  of  the  court  in  receiving 
the  verdict,  in  denying  the  motion  for  a  new  trial, 
in  denying  the  motion  in  arrest  of  judgment,  in  entering 
judgment,  in  sentencing  plaintiffs  in  error,  and  in  not 
rendering  judgment  in  favor  of  plaintiffs  in  error,  are 
specifically  referred  to  in  paragraphs  38  to  45  of  the 
assignment  of  errors  (trans,  pp.  198,  199).  Para- 
graph 46  of  the  assignment  of  errors  reads  as  follows: 

"That  the  said  District  Court  erred  in  giving, 
making,  rendering,  entering  and  filing  its  final 
judgment  in  said  action  in  favor  of  the  United 
States   of  America  and   against  these  defendants. 
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and/or  each  of  them,  in  this,  that  said  final  judg- 
ment was  and  is  contrary  to  law  and  to  the  case 
made  and  facts  stated  in  the  pleadings,  'agreed 
statement  of  facts',  and  record  in  said  action" 
(trans,  pp.  199,  200). 

By  paragraph  47,  the  sentence  of  the  plaintiffs  in 
error  is  assigned  as  error  (trans,  p.  200). 

All  of  these  assignments  of  error  are  repeated  in  the 
specification  of  errors,  in  the  opening  brief  of  plaintiffs 
in  error  herein  (pp.  9  to  26  inclusive).  The  plaintiffs 
in  error  requested  the  trial  judge,  upon  the  facts  set 
forth  in  the  agreed  statement,  to  direct  a  verdict  of 
not  guilty,  and  this  request  was  denied  (trans,  pp.  129, 
130  and  152),  and  the  denial  of  this  motion  was 
assigned  in  the  assignment  of  errors  in  paragraph  20 
(trans,  p.  190)  and  in  paragraph  44  (trans,  p.  199). 
And  if  the  "agreed  statement  of  facts"  was  in  itself 
incomjilete  or  insufficient  to  support  a  judgment,  then 
under  the  principles  of  U.  S.  v.  Buzzo,  18  Wall.  125, 
it  was  error  to  refuse  to  direct  a  verdict  of  acquittal. 
To  this  same  effect,  see  Vernon  v.  U.  S.,  146  Fed. 
121,  126. 

It  is  clear,  therefore,  that  the  record  presents  the 
issue  whether  the  ''agreed  statement  of  facts"  sets 
forth  facts  sufficient  to  establish  the  commission  of  an 
offence  against  the  laws  of  the  United  States  by  the 
plaintiffs  in  error  or  either  of  them  and  that  this 
court,  therefore,  is  not  precluded  from  passing  upon 
the  merits  of  this  case. 

It  will  be  a  matter  of  considerable  disappointment 
to  the  British  Government,  and  to  the  United  States 
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Government  as  well,  if  this  court  cannot  see  its  course 
clear  to  determine  tlie  merits  of  this  case,  and  the 
plaintiffs  in  error  for  that  reason,  among  others,  are 
requesting  this  court,  on  rehearing,  to  file  a  supple- 
mentary opinion  or,  in  such  other  way  as  to  the  court 
seem  proper,  express  its  opinion  upon  the  merits  of 
this  case.  In  addition  to  the  satisfaction  which  such  a 
course  would  give  to  the  two  governments  involved, 
it  is  respectfully  submitted  that  such  a  further  opinion 
would  be  proper  and  desirable  from  the  point  of 
view  of  the  plaintiffs  in  error  as  individuals.  If  this 
case  is  remanded  for  a  new  trial,  it  may  be  again 
submitted  to  a  jury  upon  the  "agreed  statement  of 
facts".  In  such  an  event,  in  the  absence  of  any 
further  opinion  from  this  court,  the  trial  court  would 
be  without  the  benefit  of  the  opinion  of  this  court, 
when  a  similar  motion  would  be  made  on  behalf  of 
the  plaintiffs  in  error  requesting  the  trial  judge  to  direct 
the  jury  to  render  a  verdict  of  not  guilty.  The  same 
embarassment  would  arise  if,  on  a  retrial,  the  case  were 
tried  in  the  usual  way  and  the  evidence  introduced 
went  no  further  than  to  establish  the  facts  admitted  in 
the  ''agreed  statement  of  facts".  It  can  not  be  fairly 
assumed  that  the  United  States  Attorney  failed  to 
incorporate  in  the  agreed  statement  any  material  fact 
which  he  felt  in  a  position  to  prove,  and,  that  being  so, 
it  is  reasonable  to  assume  that,  in  the  event  of  a  retrial, 
even  after  the  usual  course,  nothing  further  would  be 
developed  than  appears  in  the  ''agreed  statement  of 
facts".  If  the  case,  however  submitted,  were  retried, 
without  any  expression  of  opinion  upon  the  merits  of 
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the  case  from  this  court,  it  would  be  necessary  to  sue 
out  another  writ  of  error  and  bring  the  case  before 
this  court  a  second  time,  in  order  to  have  the  issue  of 
law  determined  which  is  now  involved  and  is  presented 
by  the  record  now  before  this  court. 

Perhaps  it  may  not  be  improper  to  add  that  the 
Congress  has  under  consideration  numerous  amendments 
to  the  Federal  Neutrality  Statute,  and  it  would  doubtless 
be  of  assistance  to  the  legislative  branch  of  the  Gov- 
ernment to  learn  the  views  of  the  judicial  department 
upon  the  proper  construction  of  the  provisions  of  the 
existing  law. 

There  can  be  no  doubt  of  the  right  of  this  court  to 
grant  a  rehearing  of  the  judgment  rendered.  On  such 
a  rehearing,  if  this  court  considers  the  merits  of  the 
case,  and  if  it  determines  that  the  facts  set  forth  in 
the  agreed  statement  do  not  establish  the  commission 
of  an  offence  by  the  plaintiffs  in  error  or  either  of 
them  against  the  laws  of  the  United  States,  then  this 
court  in  addition  to  reversing  the  judgment  could,  if 
it  so  desired,  direct  the  discharge  of  the  i)laintiffs  in 
error  and  the  dismissal  of  the  case,  at  least,  unless 
the  United  States  Attorney  could  assure  the  trial  court 
that  it  was  within  his  power  to  produce  additional  evi- 
dence and  establish  facts  in  addition  to  those  agreed  to 
in  the  ''agreed  statement  of  facts". 

Section  701  of  the  United  States  Revised  Statutes, 
among^ other  matters,  provides  as  follows: 

''The  Supreme  Court  may  affirm,  modify  or 
reverse  any  judgment  or  decree  or  order  of  a  circuit 
court,   or  district  court  acting  as   a  circuit  court, 
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or  of  a  district  court  in  prize  causes,  lawfully 
brought  before  it  for  review,  or  may  direct  such 
judgment,  decree  or  order  to  be  rendered,  or  such 
further  proceedings  to  be  had  by  the  inferior  court 
as  the  justice  of  the  case  may  require." 

This  section  of  the  United  States  Revised  Statutes  was 

not  repealed  by  the  judicial  code,  and  is  still  in  force 

and  effect. 

By  Section  11  (26  Stat.  L.  829)  of  the  Act  of  March  3, 
1891  (Chap.  517,  26  Stat.  L.  826),  establishing  the 
Circuit  Court  of  Appeals,  it  is  provided,  among  other 
things,  as  follows: 

"And  all  provisions  of  law  now  in  force,  regu- 
lating the  methods  and  system  of  review,  through 
appeals  or  writs  of  error,  shall  regulate  the  methods 
and  system  of  appeals  and  writs  of  error  provided 
for  in  this  Act  in  respect  of  the  circuit  courts  of 
appeals"  etc. 

This  section  of  the  Act  of  March  3,  1891,  was  not 
repealed  by  the  judicial  code  and  is  still  in  force  and 
effect. 

Commenting  upon  the  subject  in  Ballew  v.  The  United 
States,  160  U.  S.  187,  16  U.  S.  Sup.  Ct.  Rep.  263,  after 
referring  to  Section  701  of  the  United  States  Revised 
Statutes  and  Section  11  of  the  Act  of  March  3,  1891, 
the  Supreme  Court  said: 

"It  thus  conclusively  appears  that  the  authority 
of  this  court  to  reverse  and  remand,  with  directions 
to  render  such  proper  judgment  as  the  case  miglit 
require,  upon  writs  of  error  in  criminal  cases  to 
state  courts,  and  to  the  circuit  courts  in  capital 
cases,  was  confessedly  conferred  by  ex]iress  stat- 
utory provisions,  and  that  a  like  power  was^  con- 
ferred upon  the  circuit  courts  of  appeals  and  circuit 
courts  in  cases  where  they  exercise  jurisdiction  by 
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error,   in  criminal  cases,   over  the   district  court" 
(160  U.  S.  201,  202;  16  U.  S.  Sup.  Ct.  Rep.  268,  269). 

Wherefore,  said  plaintiffs  in  error  and  petitioners 
herein  respectfully  petition  for  a  rehearing  of  the  judg- 
ment rendered  herein  February  19,  1917,  and  request 
that  on  the  rehearing,  by  supplementary  opinion,  or 
otherwise  as  may  seem  proper  to  it,  this  court  express 
its  opinion  upon  the  merits  of  the  case,  and  thereby 
determine  whether  the  facts  set  forth  in  the  "agreed 
statement  of  facts"  establish  the  commission  hj  plain- 
tiffs in  error  or  either  of  them  of  any  offence  against 
the  laws  of  the  United  States.  And  said  petitioners 
further  request  that,  if  this  opinion  be  in  favor  of 
plaintiffs  in  error,  this  court  direct  such  judgment  to 
be  rendered  and  such  further  proceedings  to  be  had 
in  the  District  Court  as  the  justice  of  the  case  may 
require. 

Dated,  San  Francisco, 
March  5,  1917. 

Respectfully  submitted, 

Ralph  K.  Blair, 

Plaintiff  in  Error  and 
Petitioner  herein. 

By  J.  J.  Dunne, 

Allen  G.  Wright, 

His  Attornei/s. 

Thomas  Addis, 

Plaintiff  in  Error  and 
Petitioner  herein. 

By  Henry  G.  W.  Dinkelspiel, 

His  Attorney. 
T.  E.  K.  Cormac, 

Of  Counsel. 
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United  States  of  America, 
State  of  California, 
City  and  County  of  San  Francisco. — ss. 

I,  the  undersigned,  Allen  G.  Wright,  Esq.,  of  counsel 
for  Ralph  K.  Blair,  plaintiff  in  error  and  petitioner 
herein,  on  behalf  of  said  plaintiff  in  error  and  petitioner 
and  on  behalf  of  Thomas  Addis,  plaintiff  in  error  and 
petitioner  herein,  hereby  certify  that  in  my  judgment 
the  foregoing  petition  for  a  rehearing  of  the  judgment 
rendered  in  the  above-entitled  cause  by  the  above- 
entitled  court  on  the  19th  day  of  February,  1917,  is 
well  founded,  and  I  do  certify  that  the  same  is  not 
interposed  for  delay. 

Dated,  San  Francisco, 
March  5,  1917. 

Allen  G.  Wright. 
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IN  THE 


United  States  Circuit  Court  of  Appeal 


For  the  Ninth  Circuit 


RALPH  K.  BLAIR  and  THOMAS 
ADDIS, 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error. 


REPLY    TO    PETITION   OF   PLAINTIFFS   IN 
ERROR  FOR  A  REHEARING. 


JOHN  W.  PRESTON, 

United  States  Attorney 
For  the  Northern  District  of  California, 

ANNETTE  ABBOTT  ADAMS, 

Asst.  United  States  Attorney, 

Attorneys  for  Defendant  in  Error. 


Filed  this ^^ay  "f  Marcli,  1917. 

FRANK  D.  MONCKTON,  Clerk, 


Fite- 

MAR  1  5  1917 


.,  Deputy  Clerk. 
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No.  2688 

IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


RALPH  K.  BLAIR  and  THOMAS 
ADDIS, 

Plaintiffs  in  Error, 

vs. 

THE  UNITED  STATES  OF 

AMERICA, 

Defendant  in  Error. 


REPLY    TO    PETITION   OF   PLAINTIFFS   IN 
ERROR  FOR  A  REHEARING. 


To  the  Honorable  William  B.  Oilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

The  Government  (the  defendant  in  error),  finds 
itself  in  an  embarrassing  position  caused  by  the 
action  of  counsel  for  plaintiffs  in  error,  following 
the  conviction  in  the  court  below,  and  is  also  em- 
barrassed by  the  unexpected  action  of  the  court  in 
not  passing  upon  the  sufficiency  of  the  evidence 
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to  justif}^  a  trial  jury  in  finding  that  section  10  of 
the  Federal  Criminal  Code,  had  been  violated. 

The  plaintiffs  in  error  themselves  have  now  asked 
the  court  for  a  rehearing  of  the  case.  But  in  doing 
so,  they  have  conceded  only  half  the  amount  that 
common  fairness  would  demand  in  view  of  the 
solemn  stipulation  entered  into  at  their  own  solici- 
tation. 

In  other  words,  counsel  have  conceded  that  they 
did  not  intend  to  raise  the  question  of  the  abridge- 
ment of  their  right  to  a  trial  by  jury  within  the 
common  la\\'  definition,  l3ut  they  fail  and  refuse  to 
concede  the  plain  fact  that  the  so-called  "Agreed 
Statement  of  Facts"  was  to  be  not  a  "technical 
agreed  case,"  but  merely  evidence  or  probative 
facts  from  which  ultimate  facts  and  conclusions 
were  to  be  drawn  by  the  court  sitting  as  a  jury. 

Counsel  would  set  at  naught  the  piu^ose  of  the 
stipulation,  to  wit,  to  have  the  District  Court  con- 
sider this  stipulation  as  evidence,  and  then  construe 
the  words  "hire  or  retain"  found  in  said  section  10 
of  the  Penal  Code,  and  thus  advise  the  (lovernment 
of  the  United  States  and  Great  Britain  as  to 
whether  the  activities  complained  of  were  legal  or 
illegal.  The  District  Judge  was  requested,  in  fact 
urged,  by  all  parties  to  perform  for  the  purposes  of 
this  test  case,  the  functions  of  himself,  giving  his 
unbiased  opinion  of  the  effect  of  the  evidence  as 
Avell  as  construing  the  statute  above  referred  to. 
The  idea  was  that  the  District  Judge,  eminently 


fair  at  all  times,  and  trained  in  passin^^  on  ques- 
tions of  fact,  would  render  an  opinion  that  would 
carry  more  weight  than  the  verdict  of  the  ordinary 
jury  at  this  period  of  national  excitement  and  un- 
rest. While  the  right  of  review  was  not  waived,  it 
was  the  intention  of  all  parties  that  the  findings  of 
fact  of  the  District  Court  should  be  conchisive. 

Counsel  now  insist  that  this  court  shall  thwart 
this  purpose  by  adhering  to  its  opinion  that  this 
stipulation  shall  be  classed  and  treated  as  the 
statutory  "agreed  case,"  and  thus  prevent  the  court 
from  carrying  out  the  very  object  of  the  agreement. 
This,  too,  to  the  great  discredit  of  the  Court  below, 
who  understood  that  he  was  to  be  permitted  to 
exercise  every  right  a  jury  could  have  in  the  con- 
sideration of  evidence.    His  own  words  were: 

"Perhaps  that  is  no  more  than  asking  the  court 
to  pass  on  the  sufficiency  of  the  facts  to  warrant  a 
conviction  is  it."    (Tr.  p.  98,  Fol.  87.) 

The  stipulation  was  treated  as  evidence  and  long 
arguments  as  to  the  inferences  and  deductions 
therefrom  were  made  to  the  Court  by  counsel  on 
both  sides. 

The  case  was  one  of  conspiracy  to  ]je  proved,  as 
usually  is  the  case,  from  circumstances  alone.  Every 
circumstance  surrounding  the  case  shows  that  it 
w^as  the  intention  of  parties  to  present  a  circum- 
stantial set  of  evidentiary  facts  for  the  consider- 
ation of  the  Court  and  jury. 


If  it  was  an  "agreed  case"  teclinically  so-called, 
why  did  we  have  a  iurv  at  all?  VThv  did  we  not 
agree  to  ultimate  facts  and  be  done  with  it? 

We  of  course  could  not  agree  as  to  why  the  Gov- 
ernment of  Great  Britain  was  spending  large  sums 
of  public  funds  to  get  men  together. 

Neither  could  we  agree  as  to  the  exact  purpose 
of  putting  them  through  two  physical  examinations 
before  providing  them  with  transportation  to  Liver- 
pool. 

Nor  could  we  agree  why  the  British  Friendly 
Association  was  organized  to  get  together  men 
"sound  in  body  and  limb." 

Nor  could  we  agree  on  the  purpose  of  the  British 
Consul  in  maintaining  an  office  for  Blair  as  a 
British  officer  and  Addis  as  an  examining  physician. 

Nor  could  we  agree  as  to  the  purpose  of  requiring 
a  card  and  signature  stating  the  amount  of  military 
service  applicant  had  undergone. 

Nor  could  we  agree  on  the  purpose  of  maintain- 
ing a  public  eating  house  or  barracks,  nor  upon 
the  purpose  of  keeping  a  so-called  muster  roll 
(Exhibit  C)  and  turning  it  over  to  the  British 
Friendly  Association  for  their  use  in  getting  men 
together. 

Almost  every  clause  of  the  stipulation  contains 
probative  as  distinguished  from  ultimate  facts.  The 


whole  case  is  whether,  by  clandestine  methods,  our 
law  was  to  be  subverted  by  plaintiffs  in  error. 

For  nearly  three  years  now,  the  neutrality  of  the 
"United  States  has  been  shaken  upon  all  sides.  The 
Government  is  seeking  to  maintain  its  laws  im- 
partially and  needs  the  advice  of  this  court  as  to 
the  proper  construction  of  this  statute. 

AUTHORITIES. 

Defendant  in  error  feels  that  this  court  has  erred 
in  that  portion  of  the  opinion  which  clothes  the 
stipulation  in  this  case  with  technical  attributes  of 
an  '' agreed  case." 

The  case  of  Frank  vs.  TJ.  S.  192  Fed  861  is  analo- 
gous  to   the  present  one.     There,   defendant   was 
charged  in  a  criminal  information  with  a  violation 
of  the  pure  food  act,  waived  a  jury,  and  the  case 
was  heard  by  the  Court  on  an  agreed  statement  of 
facts,  certain  exhibits  consisting  of  cans  of  pepper 
being  also  offered  in  evidence.  From  the  exhibits,  the 
Court,  in  support  of  certain  allegations  of  the  in- 
formation, proof  of  which  did  not  appear  in  the 
statement,    drew    the    inferences    that    the    words 
"composed  of  ground  white  pepper,"  etc.,  appear- 
ing "in  small  and  inconspicuous  type  so  placed  upon 
said  label  as  not  to  be  readily  noticed  by  the  pur- 
chaser," and  also  the  inference  "that  the  label  and 
branding  as  above  set  forth  was  calculated  to  de- 
ceive and  mislead  the  purchaser  thereof,"  and  the 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit  Iicld 
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that  this  case  was  not  heard  on  an  agreed  statement 
of  facts  only,  and  that  the  court  could  draw  con- 
clusions of  fact  from  the  statement  and  exhibits 
submitted. 

In  Hackfield  d  Co.,  vs.  U.  S.,  197  U.  S.  442;  49 
L.  Ed.  926,  defendants  were  tried  on  a  criminal  in- 
formation charging  a  violation  of  the  Immigration 
Act.  A  jury  was  waived,  and  the  case  submitted  to 
the  Court  on  agreed  statement  of  facts.  The  trial 
court  found  the  defendants  guilty  and  the  Circuit 
Court  of  Appeals  of  the  Seventh  Circuit  sustained 
the  judgment  on  the  ground  that,  though  the  stipu- 
lation recited  that  the  escape  of  the  immigrant  did 
not  occur  by  reason  of  negligence  on  the  part  of 
the  defendants,  the  trial  court  might  have  found 
from  the  evidentiary  facts  stipulated  that  there  was 
negligence.  The  case  went  to  the  Supreme  Court  on 
a  writ  of  certiorari  and,  while  it  was  there  held  that 
since  the  stipulation  of  evidentiary  facts  also  in- 
cluded the  ultimate  fact  that  the  escape  did  not 
occur  b.y  reason  of  the  negligence  of  defendants, 
the  trial  court  was  bound  by  that  conclusion  and 
could  not  find  that  there  was  negligence.  The  court 
said  that  ordinaril}^  the  issue  of  negligence  is  one 
of  fact  to  be  determined  by  a  jury  where  the  state 
of  facts  is  such  that  reasonable  minds  may  fairly 
differ  upon  the  question  of  whether  there  is  negli- 
gence or  not;  and  the  inference  is  clear  from  the 
language  of  the  court  that  had  the  agreed  statement 
of  facts  not  included  the  ultimate  fact,  that  there 
was  no  negligence,  the  trial  court  would  have  been 


^Ya^ranted  in  drawing  the  conclusion  of  negligence 
from  the  specific  facts  recited. 


In  Towle  vs.  Sweeney,  2  Cal.  App.  29,  a  civil  case 
tried  by  the  Court  without  a  jury,  it  was  held  that 
the  court  may  find  ultimate  facts  from  the  probative 
facts  set  out  in  an  agreed  statement,  and  said,  (p. 

31): 

''An  agreed  statement  of  facts  is  but  a  substi- 
tute for  evidence  of  those  facts,  and  in  this  re- 
spect differs  from  an  'agreed  case'  which,  under 
section  1138  of  the  Code  of  Civil  Procedure,  may 
be  submitted  for  decision  without  any  pleadings. 

Also  in  Burnliam  vs.  North  Chicago  St.  Rij.  Co., 
78  Fed.  101,  the  agreed  statement  of  facts  was  held 
to  be  not  an  agreed  statement  of  ultimate  facts,  but 
of  evidentiary  facts,  and  could  not,  therefore,  be 
taken  as  the  equivalent  of  a  special  finding  of  facts. 
The  court  said:  (p.  103) 

' '  The  agreed  statement  probably  contains  suf- 
ficient evidence  to  enable  a  trial  court  to  deter- 
mine the  disputed  questions  between  the  parties 
either  by  a  general  or  a  special  fuidhig,  but  the 
finding  that  the  facts  are  as  set  forth  in  the 
agreed  statement  is  neither  the  one  nor  the  other. 
The  statement  being  one  of  evidence,  the  finding 
does  not  make  it  a  statement  of  facts." 

Also  see  TJ.  S.  Trust  Co.  vs.  New  Mexico,  183  U.  S. 
535 ;  46  L.  Ed.  315,  where  a  statement  of  facts  agreed 
upon,  consisting  of  a  narrative  of  facts,  transcripts 
of  records,  and  the  testimony  which  certain  wit- 
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nesses  would  have  given  if  they  had  been  produced 
and  sworn,  was  filed  in  the  district  court.  The  state- 
ment was  held  to  be  a  statement  of  evidentiary  facts, 
and  not  a  statement  of  ultimate  facts. 

Also  in  Wilson  vs.  Merchants'  Loan  <&  Trust  Co., 
183  F.  S.  121 ;  46  L.  Ed.  113,  the  agreed  statement  of 
facts  upon  which  the  case  was  submitted  to  the  court 
included  certain  correspondence  set  out  therein,  and 
it  was  held  that  the  agreed  statement  was  not  a  state- 
ment of  ultimate  facts  alone,  but  also  of  evidentiary 
facts  upon  which  material  ultimate  facts  might  have 
been,  but  were  not  found  by  the  trial  court. 

In  Parker  vs.  Urie's  HeirSy  21  Pa.  305,  it  was  held 
that  in  an  agreed  case  whenever  the  evidence  is  given 
instead  of  the  facts  themselves,  the  court  will  treat 
the  case  as  in  the  nature  of  a  demurrer  to  evidence, 
in  which  they  may  draw  every  inference  against  the 
party  demurring,  that  a  jury  might  reasonably  draw. 

Baltimore  vs.  Consolidated  Gas  Co.  99  Md  540  (58 
A.  216)  holds  that  imder  the  practice  in  that  State, 
"the  court  is  at  liberty,  upon  cases  submitted  upon 
agreed  statement  of  facts,  to  draw  all  inferences  of 
fact  or  law  that  court  or  jury  could  have  drawn  from 
the  facts  so  agreed  or  stated,  as  if  they  had  been  of- 
fered in  evidence  upon  a  trial  before  the  court  and 
jury." 

And  in  Clark  vs.  Wise,  39  How.  Prac.  97,  the  Su- 
preme Court  of  New  York  held  in  deciding  cases  sub- 
mitted under  section  372  of  the  Code,  upon  which 


section  1138  of  the  California  Code  of  Civil  Proce- 
dure is  based,  the  court  is  to  draw  from  the  facts 
stated,  such  conclusions  as  a  jury  would  be  warrant- 
ed in  drawing  if  the  case  was  on  trial  before  them. 

AUTHORITIES  CITED  IN  OPINION  OF  THE 

COURT. 

The  above  cases  are  readily  distinguishable  from 
those  cited  by  counsel  for  plaintiffs  in  error  in  their 
brief  on  appeal,  some  of  which  are  cited  by  this  Hon- 
orable Court  in  its  opinion  rendered  February  19th, 
1917. 

In  Pomeroy's  Lessees  vs.  Bank  of  Indiana,  68  U. 
S.  592,  603;  17  L.  Ed.  638,  there  was  no  agreed  state- 
ment of  facts  presented  to  the  trial  court,  but  it  was 
suggested  in  argument  that  plaintiff's  attempted  bill 
of  exceptions  which  contained  the  evidence  submit- 
ted by  both  parties,  though  not  available  as  a  bill  of 
exceptions,  might  serve  his  purpose  as  an  agreed 
statement  of  facts;  but  the  Supreme  Court  held  it 
not  sufficient  to  constitute  an  agreed  statement  of 
fact  saying  that 

"Agreed  statements  rest  upon  the  consent  of 
the  parties,  and  consequently,  the  action  of  the 
revising  tribunal  must  be  confined  to  the  agreed 
facts  and  the  facts  cannot  be  said  to  be  agreed 
while  the  parties  are  at  issue  as  to  the  admissi- 
bility or  competency  of  evidence". 

There  is  nothing  in  this  case  prohibiting  a  court 
or  a  jury  from  drawing  deductions  or  conclusions 
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from  an  agreed  statement  of  probative  or  evidentiary 
facts. 

The  case  of  The  Clara,  102  U.  S.  200 ;  26  L.  Ed.  145 
is  not  one  in  which  there  was  an  agreed  statement 
of  facts,  or  a  case  stated.  Findings  of  fact  were 
made  by  the  trial  court,  and  on  review  the  Supreme 
Court  held  that  there  being  no  finding  that  there  was 
a  failure  on  the  part  of  the  "Clara"  to  comply  with 
certain  requirements,  that  fact  was  presumed  not 
to  exist. 

Old  Colony  By.  Co.  vs.  Wilder,  137  Mass.  536,  was 
technically  a  "case  stated"  in  a  civil  action,  and  so 
are  Friedman  vs.  Jaffa,  92  N.  E.  704  (Mass.)  and 
Vera  vs.  Mercantile  Co.,  103  N.  E.  292  (Mass.)  in 
none  of  which  was  the  court  authorized  to  perform 
the  duties  of  a  jury  as  he  was  in  the  present  case.  In 
Texas  Mexican  Ry.  Co.  vs.  Scott,  129  S.  W.  1170 
(Tex.)  the  case  was  submitted  on  an  agreed  state- 
ment of  facts  in  accordance  with  statutory  provi- 
sions under  which  the  Court  was  not  permitted  to 
find  facts  different  from  those  agreed  upon.  But 
the  court  said  (p.  1178)  : 

"True,  when  the  statement  agreed  upon  em- 
braces a  written  instrument,  it  is  the  duty  of  the 
court  to  construe  the  instrument,  if  it  be  open  to 
construction. ' ' 

And  the  case  of  Crandall  vs.  Amador  Co.,  20  Cal. 
72,  was  also  a  technical  "case  stated"  under  section 
1138,  Code  of  Civil  Procedure  of  California. 
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The  present  case  bears  no  analogy  to  these  cases, 
for  here  the  Court  was  not  called  upon  to  draw  con- 
clusions of  law  alone,  but  the  evidence  was  submit- 
ted to  him  as  well  as  to  the  jury  and  he  was  author- 
ized by  the  parties  to  "instruct  the  verdict"  (Tr. 
p.  99)  and  the  jury  was  authorized  to  "follow  the 
Court's  intimation  or  opinion  after  a  consideration 
of  these  stipulated  facts."  •  (Tr.  p.  97) 

No  other  meaning  can  be  given  the  language  of  the 
United  States  Attorney  (Tr.  p.  97) 

"x  X  X  in  order  that  the  matter  may  be  prop- 
erly and   expeditiously  tried  and  determined, 
that  is,  on  the  questions  of  law  involved,  coinisel 
have  stipulated  as  to  what  the  facts  are  in  this 
case,  tvith  the  further'  proviso  that  this  court  may 
pass  upon  the  sufficiency  of  the  facts,  or  the  in- 
sufficiency thereof,  and  may  either  direct  or  in- 
timate to  the  jury  its  opinion  in  the  matter,  the 
consent  of  the  defendants  being  that  the  jury 
shall  follow  the  Court's  intimation  or  opinion 
after  a  consideration  of  these  stipulated  facts. 
That  procedure  simply  means,  if  carried  out, 
that  this  jury  is  here  by  agreement  to  follow  the 
opinion  of  the  Court  as  to  the  sufficiency  or  in- 
sufficiency of  the  facts  in  the  case." 
And  that  the  Court  understood  that  he  was  re- 
quested not  only  to  draw  conclusions  of  law  from  the 
facts  stated,  but  whatever  conclusions  of  fact  which 
the  jury  could  draw,  is  apparent  from  his  language 

(Tr.  p.  98)  : 

"Perhaps  that  is  no  more  than  asknig  the 
Court  to  pass  on  the  sufficiency  of  the  facts  to 
ivarrant  a  conviction." 
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This  is  also  presumable  from  the  fact  that  the  facts 
as  well  as  the  law  were  argued  before  him  at  great 
length,  and  particularly  from  the  fact  that  he  did 
assmne  the  prerogatives  of  the  jury  and  draw  conclu- 
sions of  fact  from  the  evidence  submitted. 

POSITION  OF  GOVERNMENT  ON  REHEAR- 
ING. 

(1)  The  opinion  reversing  the  judgment  of  the 
Court  below  rests  upon  two  propositions: 

First:  That  the  constitutional  right  of  a  trial  by 
jury  has  been  abridged. 

Second:  That  the  agreed  statement  of  facts  has 
the  attributes  of  a  technical  ** agreed  case"  and  per- 
mits of  no  decision  except  the  question  of  law,  and 
excludes  the  consideration  of  the  facts  as  evidence 
from  which  logical  and  legitimate  deductions  and 
inferences  might  be  drawn. 

Neither  proposition  was  urged  in  the  court  below, 
and  the  first  proposition  has  not  been  urged  in  this 
court. 

The  second  proposition  we  feel  absolutely  confi- 
dent, was  not  only  not  in  the  mind  of  the  plaintiffs 
in  error  until  after  they  had  submitted  their  cause 
and  lost,  but  in  point  of  fact  from  the  showing  here- 
in can  not  be  successfully  urged  from  any  standpoint. 

The  Government  feels  that  in  view  in  the  fact  that 
this  is  a  test  ease  (the  Consul  General  of  Great  Brit- 
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ain  being  omitted  from  the  indictment),  and  also 
that  no  imprisonment  has  been  imposed  on  plaintiffs 
in  error,  and  that  the  Government  officials  are  in 
great  need  of  the  advice  of  the  Court  on  this  question 
in  order  to  enable  them  to  discern  their  duty  more 
clearly,  and  also  in  order  to  protect  our  government 
from  the  charge  of  partiality  in  carrying  out  our 
neutral  duties,  that  the  Court  should  consider  as 
waived  the  point  of  abridgment  of  trial  by  jury,  in- 
asmuch as  it  is  not  urged  upon  the  Court,  but  express- 
ly disclaimed.    (Petition  for  Rehearing,  p.  6). 

We  feel  also  that  the  second  proposition  is  not  well 
taken  as  a  matter  of  law,  and  also  that  it  is  contrary 
to  the  letter,  spirit  and  purpose  of  the  stipulation. 
While  the  assignment  of  errors  and  exceptions  are 
sufficient  to  raise  the  second  point,  the  court's  atten- 
tion is  invited  to  the  so-called  Statement  of  Grounds 
upon  which  exceptions  are  based  (Tr.  pp.  168  to  170) 
where  no  mention  is  made  of  the  action  of  the  court 
in  treating  the  stipulation  as  evidence. 

We  therefore  concur  in  the  petition  of  plaintiffs 
in  error,  if  the  Court  will  consider  the  question  in- 
tended to  be  submitted,  to  wit,  "Would  a  jury  be 
warranted  in  finding  that  section  10  was  violated,  if 
the  evidence  was  that  shown  by  the  stipulation  treat- 
ed as  evidence?" 

If  the  Court  feels  that  the  record  will  not  permit 
this,  then  of  course  the  Government  prefers  to  ol)tain 
a  decision  upon  the  issues  of  the  indictment  in  a 


14 

manner  that  will  not  cause  either  of  these  questions 
to  arise. 

Respectfully  submitted, 

John  W.  Preston, 

United  States  Attorney, 

Annette  Abbott  Adams, 

Assistant    United    States    Attorney, 

Attorneys  for  Defendant  in  Error, 


United  States  of  America, 
Northern  District  of  California,    \  ss: 
City  and  County  of  San  Francisco.^ 

I,  the  undersigned,  John  W.  Preston,  United 
States  Attorney  for  the  Northern  District  of  Cali- 
fornia, attorney  for  Defendant  in  Error  and  re- 
spondent, and  on  behalf  of  defendant  in  error  and  re- 
spondent herein,  hereb}^  certify  that  in  my  judgment 
the  foregoing  Reply  to  Petition  of  Plaintiffs  in  Er- 
ror for  a  Rehearing  of  the  judgment  rendered  in  the 
above-entitled  cause  by  the  above-entitled  court  on 
the  19th  day  of  February,  1917,  is  well  founded,  and 
I  do  certify  that  the  same  is  not  interposed  for  delay. 
Dated,  San  Francisco,  Cal. 

March  13th,  1917. 

John  W.  Preston,  h 
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